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THE LEHIGI WATER CO. VS. THE BOROUGH OF EASTON, &C. n 


1 United STATES OF AMERICA, 88: 

The President of the United States of America to the honorable the 
judges of the supreme court of the Commonwealth of Pennsylva- 
hla, greeting: 

Because in the record and proceedings as also in the rendition of 


judgment of a plea which is in the said supreme court of Pennsyl- 


‘ania before vou, or some of you, being the highest court of law or 
equity of the said Commonwealth in which a decision could be had 
in the said suit between The Lehigh Water Company against The 
Corporation of the Borough of Easton and The Board of Water 
Commissioners of the Borough of Easton, wherein was drawn in 
question the validity of a tre ity or statute of or an authority: exer- 
cised under the United States, and the decision was against their 

ralidity ; or wherein was drawn in question the validity of a 
2 statute of or an authority exercised under said State on the 
ground of their being repugnant to the Constitution, treaties, 
or laws of the United States, and the decision was in favor of such 
their validity ; or wherein was drawn In question the construction 
of a clause of the Constitution, or of a treaty or statute of or com- 
mission held under the United States, and the decision was against 
the title, right, privilege, or exemption specially set up or clan ied 
under such clause of the said Constitution, treaty, statute, or com- 
mission, a manifest error hath happened, to the eres it dam: age of 
the said plaintiffs, as by their complaint appears, we, being willing 
that error, if any hath been, should be duly correc ted and full and 
specdy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Mond: ay of October next (1S8—) in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 
Witness the Honorable Morrison R. Waite, Chief Justiee of the 
Supreme Court of the United States, at Philadelphia, this 17th 
o day of May, in the year of our Lord one thousand cight 
hundred and eighty-three, and in the one hundred and 
seventh year of the Independence of the said United States. 
[Seal U.S. Circuit Court, KE. D. Pennsylvania. ] 
SAMUEL BELLE, 
Clerk Circuit Court UL S., Hast. Dist. of Penna. 


4 [indorsed :] The Lehigh Water Co., pVff in error, vs. The 

Corporation of the Borough of Easton e al, def’ts in error. 
Writ of error to supreme court of the Commonwealth of Pennsyl- 
vania. Tiled May 17, 1885. 
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9 THE LEUIGH WATER COMPANY YS. 


5 Tre UnItep STATES OF AMERICA, 88: 
To The Corporation of the Borough of Easton and The Board of 

Water Commissioners of the Borough of Easton, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the Commonwealth of 
Pennsylvania, wherein The Lehigh Water Company |are] plaintiffs 
and you are defendants in error, to show cause, if any there be, why 
the judgment rendered against said plaintiff in error, as in said writ 
of error mentioned, shall not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness my hand this twenty-fifth day of June, in the year of our 
Lord one thousand eight hundred and eighty-three. 

ULYSSES MERCUR, 


Chicf Justice of Supreme Court of Pennsylvania. 


6G STATE OF PENNSYLVANIA, | 


County of Northampton, § 

Preston M. Gernet, being duly sworn according to law, deposes 
and says that he served the annexed citation on W.S. Kirkpatrick, 
Esquire, on the fifth day of July, A. D. 1885, and on Robert I. Jones, 
Esq.,on the seventh day ot July, by handing a true and attested 
copy thereof to each of them personally, they being the attornzes of 
record of the said defendant in error, and that he served the said 
citation on Lawrence ‘Titus, Esq., chief burgess of the borough of 
Easton, and John Stotzer, Iesq., president of the town council of the 
borough of Easton, on the eighteenth day of August, A. D. 1883, by 
handing each of them personally a true and attested copy thereof. 


PRESTON M. GERNET. 


Sworn and subseribed before me this 15th day of August, 1883. 


GO. H. YOUNG, J. P. 


~J 


Bond and Warrant. 


IKKnow all men by these presents that we, The Lehigh Water Com- 
pany and John Maxwell and James W. Long, all of the borough of 
Easton, in the county of Northampton, are held and firmly bound 
unto The Corporation of the Borough of Easton and The Board of 
Water Commissioners of the Borough of Easton in the sum of three 
hundred dollars, lawful money of the United States of America, to 
be paid to the said The Corporation of the Borough of Easton and. 
The Board of Water Commissioners of the Borough of Easton, their 
certain attorney or assigns; to which payment, well and truly to be 
made, we bind ourselves and each of us, our and each of our sueces- 
sors, licirs, executors, and administrators, firmly by these presents. 

Sealed with our seals [and] dated the eighth day of May, in the 
year of our Lord one thousand eight hundred and eighty-three. 

Whereas the said The Lehigh Water Company is about to apply 
for a writ of error from the Supreme Court of the United States to 
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TIE CORPORATION OF THE BOROUGH OF EASTON, &C. 3 


the supreme court of Pennsylvania in a certain suit in equity in 
which The Lehigh Water Company is plaintiffand The Corporation 
of the Borough of Easton and The Board of Water Commissioners of 
the Borough of Easton are defendants: Now, the condition of this 
obligation is such that if the said The Lehigh Water Company shall 
prosecute their writ of error to effect, and if the said The Lehigh 
Water Company shall fail to make their plea good, shall answer al] 
costs in the said case, then this obligation to be void, or else to be 
and remain in full force and virtue. 


JOHN MANWELL, President. [sear] 

[ SEAT. | 
JOHN MAXWELL. [SEAL. | 
JAMES W. LONG. [SEAL. | 


Sealed and delivered in presence of us— 
DAVID W. HOWELL. 
JOS. R. SHIMMER. 


5 [endorsed :] Bond of The Lehigh Water Company, with 
sureties, to prosecute writ of error from the Supreme Court of 
the United States to the supreme court of Pennsylvania with effect, 
We., 1n the ease of The Lehigh Water Company vs. The Corporation 
of the Borough of Easton and The Board of Water Comuissioners 
of the Borough of Easton. May 17th, 18838. Bond and security ap- 
proved and taken by Ulysses Mercur, chief justice of the supreme 
» ) M : ve aay ’ o> 
court of Pennsylvania. Tiled May 17, 1885. 
v Among the records of the court of common pleas of North- 
ampton county, State of Pennsylvanin (inter alia), it is thus 
contained : 
Equity Docket Entry of June Term, 1882. No. 3. 
THe Leman Water Company 
VS. 
Tite CORPORATION OF THE Boroucu or HaAsron and Tite Boarp 
oF WATER COMMISSIONERS OF THE BOROUGH OF IZASTON. 
Bill in Equity. Filed May 25, 1882.) “Served.” 

Io. J. Fox & Son. 

May 23,1882. Notice filed. Same day affidavit of Jolin Max- 
well filed. And now, October 9, 1882, appeal of defendants to Su- 
preme Court verified by affidavit filed October 11, i882. Certiorari 
from Supreme Court received and filed. 

From the record. 

JAMES J. COPE, 


Proth onolary. 


2 THE LEHIGH WATER COMPANY VS. 


10 In the Court of Common Pleas of Northampton County. In 
Kquity. 


Tue Leuiau Water Company, Pf, 
US. 

Tit Corroration OF THE BorouGcu or EAstron and Tur BoaArp or 
WatreR COMMISSIONERS OF THE Borovuain or Easton, Defts. 
To The Corporation of the Borough of Easton and The Board of Water 

Commissioners of the Borough of [aston : 

You are hereby notified that the plaintiff above named will make 
application to the court of common pleas of Northampton county, 
sitting In equity, at the court-house, on Tuesday, May 25rd, 1852, at 
10 a. m., for an injunction to restrain the Corporation of the Bor- 
ough of Easton and the town council of said borough from con- 
structing or providing public water-works, or from appropriating 
any money for the construction of the said water-works, and the 

said Board of Water Commissioners from locating and con- 
1] structing water-works for the supply of the citizens of aston 
with water. 
Yours respectfully, 
EDWARD J. FOX anp SON, 
Solicitors for PUY. 
aston. | 


Served a copy of the foregoing notice on Lawrence Titus, chief 
burgess of the borcugh of Easton; I. I. Henningway, president of 
the town council of said borough; A.S. Knecht and evan Buck- 
man, two of the Board of Water Commissioners of said borough, per- 
sonally, on the 18th day of May, A. D. 1852, and on Dan’l Black by 
leaving a copy thereof at lis place of business with P. Kinsey, his 
clerk, he being absent from home. 

Costs, $1.50. 

| PETER $8. HULSIZER. 
Filed May 25rd, 1882. 


12 In the Court of Common Pleas of Northampton County, Sit- 
ting in equity. 
Between THe Leuigu WaArER Company, Plaintiff, 
and 


Ture CORPORATION OF THE Borouai or Easton and Tut Boarp or 
WatTER COMMISSIONERS OF THE BorouGu or Easton, Defendants. 


To the honorable the judges of the said court: 

Your orator complains and says: 

1. That under and by virtue of an act of the General Assembly of 
this Commonwealth entitled “An act to incorporate the West Ward 
Water Company,” approved the fourth day of May, A. D. 1854, the 
West Ward Water Company was Incorporated for the purpose of in- 
troducing to that portion of the borough of Easton lying west of a 
newly-laid-out street, called Sitgreaves street, and into such portions 
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THE CORPORATION OF THE BOROUGILT OF EASTON, &C. 


of Forks township as are adjacent, a supply of pure water for the use 
of the inhabitants of the same, as in and by the said act contained 
in Pamphlet Laws of 1854, pp. 545 to 549, and which your ort a 
prays may be taken as a part of this its bill, will more fully appes 

2. That on the fifth day of May, A. D. 1855, a sup he seme 

was passed to the said act which is to be found in | ‘amphilet 
13 Laws of 1855, pp. 448 to 450, and which your orator prays 

may be taken asa part of this bill, whereby it was enacted 
that it should be lawful for the West Ward Water Company to lay 
pipes, erect hydrants, introduce water, and exercise all the powers, 
privileges, and authority granted and conferred upon them by their 
act of incorporation throughout the whole extent of the borough of 
aston. 

3. That by the said supplement the West Ward Water Company 
were authorized to purchase the property of the Easton Water Com-_ 
pany, a corporation which had erected works and had partially 
supplied the said borough with water, subject to the labilities, re- 
strictions, regulations, and requirements contamed.in the act of in- 
corporation of the Easton Water Company and the several supple- 
ments thereto. 

4. That by the said act of incorporation and the said supplement 
the said The West Ward Water Company were required from time 
to time, and at all times, to furnish water for the extinguishment of 
fires free of charge to the said borough at points and Di ices along 
improved property supplicd with water by said company, and to 
erect and keep in repair at their own expense fire-plugs for turnish- 
ing water as aforesaid, and in the event of an ornamental fountain 
being erected by the borough or citizens thereof to supply the same 
with a reasonable quantity of water free of charge. 

5. That section 8 of the said supplement enacts as follows, viz: 
“That it shall not be lawful for the said The West Ward Water 
Company, after the passage of this act, to make a dividend among 
the stockholders thereof of any greater sum than ten per cent. of the 
net proceeds of the said company, and whenever the same shall ex- 
ceed such sum the excess thereof shall, under the approval of the 
court of common pleas of said county of Northampton, be invested 
in trust for the use of the said borough of Easton from time to time, 

until the amount of such fund shall equal the actual cost of 
14 the said water company for the erection and construction of 

said works as aforesaid, when the said company shall accept 
the same, and in consideration thereof transfer all the rights and 
property aforesaid to the corporation of the borough of Easton, and 
until such time it shall be the duty of the managers of said com- 
pany to make and report to the said court an annual statement of 
the business affairs of the said company. 

6. That pursuant to the powers and : authority conferred upon them 
by = ae aid act of incorporation and the said supplement the said The 
West Ward Water Company did construct. an entirely new water- 
works for the purpose of supplying the inhabitants of the borough 
of aston with water by erecting upon the river Lehigh a large and 
expensive engine-house, placing therein a very powerful and expen- 
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THE CORPORATION OF THE BOROUGH OF EASTON, &C. 


the aforesaid purchase-money, in the year 1860, and the stockholders 
of the said company, in the years 1861 and 1862, paid into the 
treasury of said company the sum of thirty thousand dollars, which 
was expended in the extension and improvement of the works of 
the said company; that in the month of December, A. D. 1881, 
the said plaintiff! borrowed the sum of twenty thousand dollars and 
eave their bonds to secure the payment thereof, which, together 
with the sum of thirty-six thousand nine hundred and three dollars 
and ninty cents, received from water rents from the time of the or- 
ganization of said company up to the time of filing this bill, was 
expended in the enlargement and improvement of the said water- 
works, and chiefly in erecting upon the banks of the river Delaware, 
in addition to their works upon the Lehigh, an engine-house and 
pumping-engine, and in procuring a large quantity of water-pipe 
of large size connecting the works upon the Delaware with the 
mains connected with the Lehigh works in the streets of Easton. 

13. That in the year 1877 a dispute arose between the said cor- 
poration of the borough of Easton and the Lehigh Water Company 
as to the number of fire-plugs which the Lehigh Water Company 
were bound to erect in the said borough, the said corporation 
claiming that the said company were bound to erect twenty-six fire- 
plugs in addition to those theretofore erected in said borough ; and 
on the tenth day of October, 1877, the said corporation of the 
borough of Easton presented its petition to the court of common 
pleas of the said county for a writ of mandamus to compel the Le- 
high Water Company to erect twenty-six additional fire-plugs in the 
borough of Easton ; and,aftera hearing, the said court granted a writ 
of mandamus to compel the said company to ereet the said twenty- 

six fire-plugs; and,a writ of error being taken to the supreme 
17 court of Pennsylvania, the judgment of the said court of 

common pleas was affirmed, as by the record and proceedings 
of which said suit, which is No. 8, December term, 1577, and whieh 
your orator prays may be taken as a part of this its bill, will more 
fully and at large appear. 

14. That on the twentieth day of April, 1874, an act of assembly 
was passed entitled “ An act to provide for the Incorporation and 
regulation of certain corporations; that section 54 of said act re- 
lates to water and gas companies, and that by clause 5 of said sec- 
tion it is provided as follows, to wit: 

“The right to have and enjoy the franchises and privileges of 
such incorporation within the district or locality covered by its 
charter shall be an exclusive one; and no other company shall be 
incorporated for that purpose until the said corporations shall have 
from its earnings realized and divided among its stockholders dur- 
Ing five years a dividend equal to eight per centum per annum upon 
its capital stock.” 

lo. That by clause 7 of said section it is provided as follows: “ It 
shall be lawful at any time after twenty years from the introduction 
of water or gas, as the case may be, into any place as aforesaid for 
the town, borough, city, or district into which the said company 
shall be located to become the owners of said works and the prop- 
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erty of said ertees anti s by paying therefor the net cost of erecting : and 
maintaining the same, with interest thereon at the rate of ten per 
centum per annum, deducting from said interest all dividends there- 


16. That by section 26 of said aet it is provided as follows: “ Cor- 
porations for any of the DUPposes hanmied and eovered by the provis- 
ions of this act heretofore created by any special act, or In existence 
under the srovisionsiof any gonersl law of thid Comunanuellidh saat 

aceepting the provisions of the constitution of this act by 
1S writing under the seal of said corporation, duly tiled ne the 
‘ttiee of the secretary of the Commonwealt! 1, sh: all be entitled 
- privileges, Immunities, franchises, and powers conferred by 
this aet Upon COPporations to be created under the same: ani Upott 


such acceptance and approval thereof by t the (rovernor, he shall 
Issue jietters }) tent to said corporation reciting the same.” 

17. That on the 2ist day of June, 1SS0, the said company did ac- 
cept the provisions of the said last-mentioned act, all dt hereby became 


entitled to all the privileges, Immunities, and franchises confe rred 


IS. That since their acceptance, as aforesaid, the said plaintiff 
| the river Delaware, and erected 
there Wpon the said oS anid hive put therein ay large and 


wucaremetenl o.08e ore ee tert Ban es | : ic , ‘thy "17 , 
powerful pumping-cngine, and have purchased and partly laid a 
large quantity of pipe to connect their said works on the Delaware 
With thie “Vsteli oft pipes throughou Stl] | Ly yrough, rome expect SOOTL 
to complete the same so as ae fatinich Lsupply of water from the said 
river Delaware, the whole of which works Inv hie e an additional 
outlay and expenditure by the said company of the sum of seventy- 


five thousand dollars and upwards. 

19. That on or about the twelfth day of Marvy, LSSI, your orator 
made a written offer to sell the water-works of the said plaintiff to 
hh of Easton at cost, with a six per cent. 
per anuvuain interest after ded icting all dividends ana Interest re- 

elved bv the stockhtlders of the said tM pahy, or if the said bor- 
ferred it, the said company olfercd to sell its works to said 
borough atan amount named by any three disinterested and com- 
petent appraisers agreed upon by the parties; but that the said 
borough did not ACCC PH dither of the. offers mace by Vvour orator. 

20. That on the twelfth of Mateh A.D. 1867, an act of assembly 
was passed, which is to be found in Pamphlet Laws of 1867, 
1") Pp. 12 2415, and Plt, which yvour orator pours mnay be taken 

asa part of this its bill, by which said act the corporation of 
the borough ot [easton Was authorized tO construct and provide 
pubiie water-works for said borough, and was authorized to buy the 
works of any existing water com panics then in operation, with the 
rights, priv ile VCS, pOWers, and tranchises to them * longing, In cause 
it should be hoomanil advisable, provided that the amount paid in 
such purchase should not exceed the sum paid by said existing 
water companies, With six per contum thereon after deducting all 
dividends and interests reccived by the stockholders thereof. 

21. Poat by the third section of said act the qualified voters of 


the corporation of the borou: 
i 
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said borough should at the next election select three competent free- 
holders to compose a board of water commissioners, who should 
have full power and authority to carry the said act into effect, and 
by contract or otherwise locate and construct water-works with sufli- 
cient reser voir, using the water from the river Delaware, and generally 
with power to mi ike all contracts and purchases necessary therefor. 
22. That on the fifteenth day of Apri, 1867, an act of the Gen- 
eral Assembly Was passed which is to be found in Pamphlet Laws of 
1867, p. 1254, which provided that the qualified voters of Easton 
should have the right to determine by vote the expedieney of con- 
structing borough water-works by said corporation, and which pro- 
vided further that, in case the majority of said voters were in favor 
of said act, it should be the duty of the town council forthwith to 
proceed to carry out the provisions of said act; but in case the ma- 


jority should pronounce against the same that all proceedings 


under the aet might be suspended until the citizens determirfed 
thereafter at some spring election to carry out its provisions and 
construct public water -works. 

23. That at the spring election in the year 1868 the quali- 

tied voters of said borough, by a majority of those voting at 
20 said election, det ermined against the expediency of the eree- 

tion of water-works by said borough, and that no vote was taken 
upon said question at any election until the year 1880, when a ma- 
jority of said citizens again decided by their votes against the expe- 
diency of the erection of water-works by said borough, and at an 
clection held in the spring of 1881 a majority of the citizens of 
sald borough voted in favor of the erection of water-works by said 
borough. 

24. That in the year 1881 the water commissioners of said borough 
were Daniel Black, Evan Buehman, and Amandus Steinmetz, who 
after the said election made a contract for the purchase of a lot on 
the banks of the river Delaware upon which to locate a pumping- 
works of the water-works to be erected by the corporation of the 
borough of Easton, and on the eighth day of August, 1551, the said 
board of water commissioners presanted their petition to the court 
of common pleas of Northampton county setting forth that the said 
water commissioners had selected a site on the river Delaware for 
the ereetion of the water-works and the buildings and appliances 
necessary thereto, and also a site for the reservoirs on the hill adja- 
cent, to which they proposed to pump water from the Delaware 
river, for supplying the citzens through pipes, as the law provides, 
and pr aving the court to issue a writ ‘of mandamus to compel the 
said town council of the borough of Easton to forthwith carry out 
the provisions of the said aet of 1867, and to issue bonds to raise 
the’ money necessary for the erection and construction of public 
water-works for said borough and vicinity, which said writ was No. 
3 of October term, 1581, and is still pending and undetermined in 
said court. 

25. ‘That at the election in February, 1882, Abram 8. Iknecht was 
elected one of the board of water commissioners in place of Aman- 
dus Steinmetz, whose term expires in the spring of 1882. 
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21 26. That your orator believes that unless they are restrained 
by injunction of this court the said water commissioners are 

about to erect a water-works to furnish a supply of water to the in- 
habitants of the borough of Easton, whereby your orator will suffer 
ereat and irreparable injury, and the water-works of your orator 
and the franchises of your orator will thereby be rendered valucless. 
27. That your orator is advised that the grant to the said borough 
of the privilege to erect water-works by the act of 1867 has no va- 
lidity, inasmuch as the said borough did not avail itself of the priv- 
ileges conferred by said act before the adoption of the present con- 
stitution of this Commonwealth, and that the said grant has no 
longer any validity under article 16, section 1, of said constitution. 
aa 28. That your orator is advised, under the act of 187-4, that the 
S| said borough has no right to ereet water-works, inasmuch as the 


AS right of your orator to supply the citizens of said borough with water 
| at this time is an exclusive one. 
29. That the acts of March 12, 1867, impair the obligation of the 


contract made between the State of Pennsylvania and your orator, 
which contract was established by the passage of the act of assembly 
hereinbefore recited in reference to the West Ward Water Company 
and the Lehigh Water Company, and the acceptance by the said 
companies of the provisions of the said act, the expenditure of their 
money in the erection of water-works, and their enlargement and 
Improvement from time to time, and the fulfillment of their obliga- 
: tions under the acts of assembly aforesaid. 

Your orator asks the following equitable relief: 

1. That your honors will restrain by injunction preliminary until 
final hearing, and after final hearing perpetual, the corporation of 

the borough of Easton and the town council of said borough 
22 from. constructing or providing public water-works or from 
appropriating any money for the construction of the said 

water-works and the said Board of Water Commissioners from locat- 
Ing and constructing water-works for the supply of the citizens of 
aston with water. 

2. Such further and other relief as the nature and circumstances 
of the ease shall require and to your honors shall seem meet. 

THE LEHIGH WATER COMPANY, 
By JOUN MANWELE, President. 


NORTHAMPTON COUNTY, 88: 

John Maxwell, president of the Lehigh Water Company, being duly 
sworn according to law, deposes and says that the facts set forth in 
the foregoing bill of complaint are true to the best of his knowledge, 
information, and belief. 

Sworn and subseribed before me — ——, 1882. 


We certify that, in our opinion, this case is of such a nature that 
no adequate remedy can be obtained at law. 
EDWARD J. FOX & SON, 
Solicitors for Plaintiff. 
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25 NORTHAMPTON COUNTY, 88: 


A. W. IHferman, being duly sworn according to law, deposes & says 
he served a copy of the within bill in equity on L. Titus, chief bur- 
gess of the borough of Easton, personally, on May 24th, IS82; on 
A.S. Knecht, personally, May 25th, 1882; on E. Buch: an, person- 
ally, June 15th, 1882, and on D. Black, by leaving a true and 
attested copy of the within bill in equity at his residence, on June 
14th, 1852. 

A. W. HERMAN. 


Sworn & subscribed to before me this 21st day of June, 1SS2. 
| JAMES J. COPE, Prot. 


D4 Affidavit tv Support of Bill of Coirplacut. 
NORTHAMPTON COUNTY, 88: 


John Maxwell, being duly sworn according to law, deposes and 
says as follows: 

That the Lehigh Water Company become the purchaser of the 
works of the West Ward Water Company at a sale made by the 
sheriff of said county, fer the sum of forty thousand dollars, in the 
year elglteen hundred and sixty, and th: at since that time the Le- 
high Water Company have supplied the citizens of said borough 
with a supply of water at the rates fixed by law, and also, water for 
the extinguishment of fires, without compensation, and within one 
year last past have erected an engine-house on the river Delaware, 
and put therein a large and powerful pumping-engine, and are con- 
necting therewith a system of pipes and other devices for a more 
abundant supply of the said borough of Easton, which said improve- 
ments will involve an expenditure by the said company of seventy- 
five thousand dollars and upwards. 

That the water commissioners of said borough have made a con- 
tract for the purchase of a lot of land on the banks of the river Dela- 
ware, upon which they design to locate a pumping-works and. to 
construct a water-works to supply the citizens of Easton with water, 
and have applied to the court of common pleas of Northampton 
county aforesaid fora writ of mandamus to compel the town council 
of the borough of Easton to issue bonds to raise the money neces- 
sary for the erection and construction of public water-works for said 
borough and vicinity, as this deponent is informed and verily be- 
lieves. 

JOUN MANWELE. 


Sw orn and subseribed before me this 19th day of Mav, 1SS2. 
REUBEN KOL nA 


20 Docket Entries. 
Supreme Court, Eastern District. January Term, 1555. 


IV. J. Fox & Son. 
Appeal of the Lehigh Water Company from decree of said court 
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made in a certain ease in equity, wherein the said appellant is plain- 
tiff and the Corporation of the Borough of Easton et al. are defend- 
ants, 

Certiorari to the court of common pleas of the county of North- 
ampton, ret’ble the first Monday of March, 1853. Ex’it- Oct. 11, 1552. 

Mareh 5, 18S83.—Reeord returned «& filed. 

Ko die-—Assignments of error filed. ; 

March 6, 1883.—Argued April 9, 1883. Tie deeree is affirmed, 
and the bill is dismissed at the costs of the appellants. 

Opinion by Paxson, J. 

May 17, 1883.—Writ of error from the Supreme Court of the 
United States brought into office. 


( 
ho die-—Lond tiled. 
26 Priveipe. 
In the Supreme Court of Pennsylvania. 


Tar Lenign Water Company, Appellant and Plaintiff below, 


’ 


VS. 

Tike CORPORATION OF THE Boroucgti OF EASTON AND THE BOARD OF 

Water Commissioners of the Borough of Easton, Appellees and 
Defendants below. 


Sur appeal of the Lehigh Water Company from the deerce of the 
court of common pleas of Northampton county, sitting in equity. 


The Lehigh Water Company hereby appeals from the decree of 
the court of common pleas of Northampton county, sitting In equity, 
to the supreme court of Pennsyivania. 

JOHN MAXNWELE, President. 
NORTHAMPTON COUNTY, 88: 

John Maxwell, president of the Lehigh Water Company, being 

duly sworn according to law, deposes and says that the appeal taken 


in the above case Is not intended for delay. | 


JOHN MANWELL, President. 


Sworn and subseribed before me October 9th, 1882. 
JAMES J. COPE, 
vi rothonotary. 
Filed Oet. 10, 1882. 


IS 


— 
wt 


THE CORPORATION OF THE BOROUGIL OF EASTON, &¢. 13 


bo 
~] 


Bond for Costs. 
In the Supreme Court of Pennsylvania for the Eastern District. 


Tue Lemon Warer Company, Plaintiffin Error and Plain- ) 
tiff Below, | 

vs. | 

The CorroRATION OF THE BorouGi or Easton and Tie | 
BoaRD OF WATER COMMISSIONERS OF THE BOROUGH OF | 
easton, Defendants in Error and Defendants Below. J 


Sur- appeal to the court of common pleas for the county of North- 
ampton, sitting in equity, of June term, 1582. 


We, The Lehigh Water Company, Jesse Lives and Jacob Roder, 
all of the borough of Easton, severally acknowledge to owe the above- 
named defendants in the sum of one hundred dollars, upon condi- 
tion that the above-named plaintiffs in error prosecute their appeal 
with effect ; and, if the decree be affirmed or the appeal be discon- 
tinued or non-prossed, that they pay the costs adjudged or accruing 
upon such appeal and all other costs that may be awarded upon 
such appeal, and for the return to the court below of the record with 
the remittitur, or else we will do it for the said plaintiff in error. 

JOHN MAXWELL, [sear] 
President. 

JESS LEVIES. 

J. RODE. 


Taken and acknowledged this ninth day of October, A. D. 1882. 
[SEAL. | JAMES J. COPE, 
rothonotary. 


28 EASTERN Distrrictry oF PENNSYLVANIA, = 
City and County of Philadelphia, _— 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Northampton, Greeting: 


We being willing, for certain ¢: “— , to be certified of the matter 
of the appeal of the Lehigh Water ¢ ‘company from a decree in said 
court made in the case wherein The Lehigh Water Company was 
plaintiff and The Corporation of the Borough of Easton and The 
Board of Water Commissioners of the Borough of Easton were de- 
fendants, before you, or some of you, depending, do command you 
that the record and proceedings aforesaid, with all things touching 
the same, before the justices of our supreme court of Pennsylvania, 
at a supreme court to be holden at Philadelphia, in and for the east- 
eri district, the first Monday of March next, being the 9th Monday 
following the first Mond: ay of January, so full and entire as in our 
court before you they remain, you certify and send, together with 
this writ, that we m ay further cause to be done thereupon “that which 
of right and according to the laws of the said State ought. 

Witness the Honorable Ulysses Mercur, doctor of laws, chief jus- 
tice of our said supreme court, at Philadelphia, the tenth day « 
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October, in the year of our Lord one thousand eight hundred and 
elohty-two. | 
[SEAL] CHAS. S. GREENE, 


Prothonotary. 


29 To the honorable the judges of the supreme court of the 
Commonwealth of Pennsylvania, sitting in equity, for the 
eastern district : 

The record and process, and all things touching the same, so full 
and entire as before us they remain, we certify and send, as within 
we are commanded, excepting affidavit of J. Roder, filed May 23, 
1882. 


O. H. MYERS, P. J. [sean] 
fsear.] JAMES J. COPE, Proth’y. 


[Endorsed :] No.3. June T., 1882. In equity. No. 65. January 
term, 1885. Supreme court. Appeal of the Lehigh Water Com- 
pany. Certiorari to the court of common pleas for the county of 
Northampton. Returnable the first Monday of March, 1883. Rule 
on the appellee to appear and plead on the return day of the writ. 
Oct. 11, 1582, filed. I hereby certify that Jesse Lives and J. Roder 
are securities for costs in the sum of one hundred ($100) dollars. 
Chas. 5. Greene, proth’y. Edward J. I’ox & Son, att’ys. 


50 The Supreme Court of Pennsylvania, Easton District. 
THe Lengua Water Company, Appellant and Plaintiff Below, 
s. 
THe Corporation OF THE BOROUGH OF EKAstoN and THe Boarp 
of Water Commissioners of the Borough of aston, Appellees 
and Defendants below. 


Assignment of Lrror. 


lirst. The court erred in refusing to grant the injunetion prayed 
for in the bill of complaint. 
Second. The court erred in dismissing the bill of the complaint. 
EDWARD J. FOX, 
EDWARD J. FOX, JR., 
. For Appellant. 
Kiled Mareh 5, 1885. 


5) 8. C., Eastern District. In Equity. 


Appeal of The Lehigh Water Company from the Decree of the Court of 
Common Pleas of Northampton County. 
Paxson, J.: 

This was an appeal from the refusal of the court below to grant a 
special injunction. With a view to obtain a decision of this court 
upon the whole case an agreement was filed at bar giving to the de- 
cision below the effect of a final decree. We will therefore treat it 
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as a decree entered upon a general demurrer to the bill. This ad- 
mits all the faets sufficiently averred by the plaintiffs, which places 
them in as favorable a position as they could desire. 

The plaintiffs seek to restrain the borough of Easton (defendants) 
from erecting water-works for the purpose of supplying said borough 
with water. The facts necessary to a proper understanding of the 
ease, briefly stated, are as follows: 

On the 12th of March, 1867, an act of Assembly was passed au 
thorizing the borough of Easton to construet water-works and to 
buy the ‘works. of any existing water companies, the works to be 
erected by three water commissioners to be elected by the qualified 
voters of the borough. P. L., 412. A supplement to this act was 

passed on April 15, 1867, providing that the water-works 
o2 should not be built by the borough until after the question 

of the erection of said works had been submitted to a popu- 
lar vote at a special election, when, if a majority of the qualified 
voters were In favor of such erection, the town council should pro- 
ceed to construct said works. <A vote was taken at the spring elec- 
tion In 1881, resulting in a majority in favor of the works. ‘Three 
persons were elected water commissioners at the same time, who 
purchased a lot upon which to erect said works and presented a 
petition to the court of common pleas of Northampton county for 
the purpose of compelling the town counsel of the borough of 
Easton to supply the necessary funds. 

The Lehigh Water Company, plaintiff, is a cerporation duly au- 
thorized by its charter to supply the borough of Easton with water, 
and has expended a large amount of money in the construction of 
its works. It is required by its charter to ercet a sufficient number 
of fire plugs and supply water to the borough for the extinguish- 
ment of fires without charge. This obligation has been performed, 
at least in part, and it has furnished the citizens of the borough with 
water. On the 21st of June, 1880, the said ‘or ed accepted the 
provisions of the act of 29th April, 1874, P. L. 95, the 54 section. of 
which provides for the incorporation of water companies, and enacts 
that “The right to have and enjoy the franchises and privileges of 
such incorporation within the district or locality covered by its char- 

ter shall be an exclusive one,” &e. 
DO The grounds upon which the water company secks to re- 

strain the borough are: Ist. That under the act of 1874 the 
right of the water company is exclusive; 2nd, that the borough has 
no power, under the act of 1867, to construct water-works; and, ord, 
that to do so would contravene article I, section X, of the Constitu- 
tion of the United States, which declares that “ no State shall pass 
any law impairing the obligation of contracts.” Neither of these 
positions can be sustained. "While the language, from the act of 
1874, above quoted, would seem to favor the exclusive 1 y@ht claimed 
by the water company, a careful examination of clause 3 of section 
34 shows that the Legislature intended that the right should be ex- 
clusive only as against other water companies, for immediately in 
this connection occur the words: “And no other company shi ll be 
incorporated for that purpose until the said corporation shall lve, 
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capital stock The provision that another company shall not be 
A > , : 2 om . - . 
neorporated was not intended to prohibit a city or borough from 
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I Ing Its citizens With pure Water by means 
by itself from monev in its own treasury. Aside from this, the water 
} ; company claims this exelusive right by reason of the act of 
34 IS74. while the right of the borough to construct the works ) 
was conferred by the prior act of 1867, and there is no pre- \ 
tence that the one act repeals the other 7 
[It was urged on behalf of the water company, however, that the 
. ’ : . . ™. . 7 
borough eannot invoke the aidof the act of 1867, for the reason that, | 
| - | | 
| : 
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25 whole or in part. It was ureed. however, with considerable 
ingenuity that in erecting water-works and sup plying its cit- 


not having availed itself thereof prior to ee 
tution, the right to do so now is taken away by section I[ of article 16 4 
of that instrument, which provides that “ATL waidiian charters or ; 
erants of special cr exclusive privileges, under which a bona fide or- . 
eanization shall net have taken place and business been commenced 
in good faith at the time of the adoption of this constitution, shall 
thereafter have no validity.” The 16th article of the Constitution 
has reference to “ private corporations,’ and it is to such corporations 
alone that the tirst section applies. It was intended to extinguish a 
vast number of charters obtained for speculative purposes, under 
which “a Fona fide organization had not taken place,” nor * business 
been commenced in good faith,” but which were being hawked about, 
to the manifest shame of the Commonwealth. No one ever sup- 
posed that this article was intended to repeal an aet of Assembly j 
i ° . . “head 
conferring additional powers upon a municipal corporation for 
the mere reason that the power had not been exercised in PF 


izens with water the borough was not acting In Its capacity as a 
municipal corporation, but rather in that of a private or busine 
corporation, and The Western Saving Fund Society vs. The 
Citv, 7 Casey, 175, and Wheeler vs. The City, 27 P. F. S., 338, 

were cited in support of this proposition. Those cases decide that 
when a municipal corporation undertakes to supply its citizens with 
vas and water it must be held to its contracts precisely as a private ; 
corporation. But that it is none the less a municipal corporation 


lainly appears from Wheeler rs. The City, 1 sicail it was attempted 
oO restrain the city from borrowing money for the use of the gas- 

aq q h borrowing was prohibited by 
article IX. section 7, of the Constitution, which deelares that the 
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tution, or individual.” The gas cases establish the principle that 
S municipal corporation may perform the functions of a private cor- 
i poration 10 supplying Its cltizens with gas and water. But 

36 that by doting so it loses its distinetive municipal character is 


osition that does not require discussion, 
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The third eround of objection Is wholly Without merit. By eOon- 
structing water-works of its own the borough will not destroy the 


franchises of the plaintuT company. It may impair their value, 

and probably will do so; but of this the company have no legal 

cause of complaint. The eranting of a new charter to a new cor- 

| poration may sometimes render valueless the franchises of an exist- 

Ing corporation; but unless the State by contract has precluded 

itself from such new grant the incidental injury can constitute no 

"1 obstacle. Charles River Bridge vs. Warren Bridge, 11 Peters, 420; 

‘ Turnpike Company vs. The State of Maryland, 3 Wallace, 210; Pis- 
catag ua Bridge rs. New Flan pshire Bridee, i N. H., 3d. 

No contract has been shown between the water company and the 


f State by which the latter Is precluded from granting to the borough 
' of Easton the privilege of erecting works to supply its citizens with 
’ 3 : 


water. 

We need not pursue the subject further in view of the elaborate 
and careful opinion of the learned judge below. 

The deeree is atirmed and the bill dismissed at tne costs of the 
appellants, 

Filed April “th, 1555. 
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oy I, Charles S. Greene, prothonotary of the supreme court In 
and for the eastern district of Pennsylvania, do hereby certify 
that the above and foregoing is a true and complete copy of the pro- 


ceedings in the above-entitled case so full and entire as appears of 
| record in said supreme court. 
f In testimony whereot I have hereunto set my hand and the seal 
of said supreme court in and forthe eastern district of Pennsylvania 
5 this 7th day of September, A. D. 1855. 


[Seal of the Supreme Court of Pennsylvania. ] 
CHAS. S. GREENE, 
I vothonotary. 
Endorsed on cover: Pennsylvania supreme court. No. 199. The 
Lehigh Water Company, plaintiff in’ error, vs. The Corporation of 
the Borough of EKaston and The Board of Water Commissioners of 
the Borough of Easton. Filed Ist November, 1883. 
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STATEMENT OF FACTS. 


This is a bill in equity filed by the Lehigh Water 
Company, a corporation chartered under the laws of 
Pennsylvania, in the Court of Common Pleas of North- 
ampton County, in that state, to restrain the corpora- 
tion of the Borough of Easton from erecting and con- 
structing waver works in the Borough of Easton, in 
which the works of the water company were located. 
The following facts appear in the Bull in Equity and in 
the various statutes of the Commonwealth of Pennsy]- 
rania, referred to in the Bill in Equity and printed at 
length in the appendix to this brief. 

In 1817 the Legislature of Pennsylvania incorporated 
the Easton Water Company, and authorized that com- 
pany to erect water works in the Borough of Easton 
for the purpose of supplying the citizens of that bor- 
ough with water for domestic and manufacturing pur- 
poses and for the extinguishment of fires, under which 
charter the company erected water works. 

In 1854 the West Ward Water Company was incor- 
porated by the Legislature of Pennsylvania, and the 
company was authorized to supply water in that part 


of the Borough of Easton to which the pipes of the 
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Easton Water Company did not extend, and to the 
people of a township contiguous to the borough. 

In 1855 a supplement to the act incorporating the 
West Ward Water Company was passed, authorizing 
that company to lay pipes, erect hydrants and mtroduce 
water into all parts of the Borough of Easton and au- 
thorizing that company to purchase the works of the 
Easton Water Company. | 

The West Ward Water Company then purchased all 
the works of the Easton Water Company, except that 
portion of their works which furnished a limited supply 
of water from springs upon a hill near the town. 

Pursuant to the original act of imeorporation, the 
West Ward Water Company then constructed an en- 
tirely new water works, by erecting on the river Lehigh, 
a large and expensive engine house, and placing therem 
a very costly and powerful engine, erecting a new 
reservoir, connecting the engine house and reservoir by 
a large pumping main, and the new reservoir with a 
large main connecting with the supply pipes which had 
been used by the Easton Water Company. 

By the said act of incorporation and its supplement, 
the West Ward Water Company were required from 
time to time, and at all times, to furnish water for the 
extinguishment of fires free of charge to the said bor- 
ough, at pomts and places along improved property, 


supphed with water by said company, and to erect and 
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keep in repair at their own expense fire plugs for furn- 
ishing water as aforesaid, and in the event of an orna- 
mental fountain bemg erected by the borough or citi- 
zens thereof to supply the same with a reasonable quan- 
tity of water free of charge. 

Section 8, of the said supplement provided, “That it 
“shall not be lawful for the said The West Ward Water 
“Company, after the passage of this act, to make a divi- 
“dend among the stockholders thereof of any greater 
“sum than ten per cent. of the net proceeds of the said 
“company, and whenever the same shall exceed such 
“sum the excess thereof shall, under the approval of 
“the Court of Common Pleas of said County of North- 
“ampton, be invested in trust for the use of the said 
“ Borough of Easton from time to time, until the amount 
“of such fund shall equal the actual cost of the said 
“Water Company, for the erection and construction of 
“said works as aforesaid, when the said company shall 
“accept the same, and in consideration thereof transfer 
“all the rights and property aforesaid to the corpora- 
“tion of the Borough of Easton; and until such time, 
“it shall be the duty of the managers of said company 
“to make and report to the said Court an annual state- 
“ment of the business affairs of the said company.” 

The sums expended by the West Ward Water Com- 
pany in the construction of their works, and the pur- 


chase of the works of the Easton Water Company, © 


ee ee 


; ee eg. Sea eee ye oe Bice Tye Meee Sis cee suaes ea eae 
GENS ME ae ee Be i io BEC NES Se cma aga ae ea ae 


6 Statement of Facts 


amounted to the sum of ninety-three thousand dollars, 
and the investment having proved unprofitable, the said 
company became embarrassed and was unable to pay its 
debts, and proceedings were commenced in the Court of 
Common Pleas of Northampton County for the collee- 
tion of a large sum of money from the said company, 
In consequence of which, it became evident, that the 
property of the said company would be sold at sheriff’s 
sale. 

Pending the said proceedings, to wit: On the 20th 
day of March, A. D. 1860, another supplement to the 
act incorporating the West Ward Water Company was 
passed, by which supplement it was provided that the 
said company were empowered to mortgage all their 
estate and their chartered and corporate franchises, 
rights and privileges to those persons who as endorsers, 
sureties or guarantors had paid, or were liable to pay, 
the indebtedness of said company; and that at any judi- 
cial sale which might be had under said mortgage, all 
the estate, franchises, rights and privileges of said com- 
pany passed to, and vested in the purchasers, who were 
then authorized to organize a corporation under the name 
and style of the Lehigh Water Company. 

By the same act, the Corporation of the Borough of 
Easton was authorized to become the purchaser, and to 
borrow money to make the purchase. 


At the sale by the sheriff of the said works, they 
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were purchased by certain citizens of Easton for the 
sum of forty thousand dollars, who in 1860 organized 
as a corporation under the name of the Lehigh Water 
Company. | 

During the years 1860, 1861 and 1862, the Lehigh 
Water Company expended thirty thousand dollars im 
the extension and improvement of their works, and in 
1881 expended nearly fiftyseven thousand dollars in 
the enlargement and improvement of their water works 
and in erecting upon the banks of the river Delaware, 
in addition to their works upon the Leligh, an engine 
house and pumping engine and in procuring a large 
quantity of water pipe of large size connecting the 
works upon the Delaware with the mains connected 
with the Lehigh works in the streets of Easton. 

In the year 1877, a dispute arose between the Cor- 
poration of the Borough of Easton and the Lehigh 
Water Company as to the number of fire plugs which 
the Lehigh Water Company were bound to erect in the 
said borough. The Borough authorities claimed that the 
water company were bound to erect twenty-six fire 
plugs in addition to those heretofore erected in said bor- 
ough. On the tenth day of October, 1877, the Corpor- 
ation of the Borough of Easton presented its petition 
to the Court of Common Pleas of the said county for a 
writ of mandamus to compel the Lehigh Water Com- 


pany to erect twenty-six additional fire plugs in the 
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Borough of Easton. After a hearing, the said Court 
granted a writ of mandamus to compel the said com- 
pany to erect the said twenty-six fire plugs; and a writ 
of error being taken to the Supreme Court of Pennsyl- 
vania, the judgment of the Court of Common Pleas was 
atiirmed. 

In 1873 the new Constitution of Pennsylvania was 
adopted, which provided for the chartering of corpora- 
tions under general laws, and in 1874 the Legislature 
passed “an act to provide for the incorporation and 


“regulation of certain corporations.” 


: 
By section 26 of said act, it 1s provided as follows: 
“Corporations for any of the purposes named and cov- 
: “ered by the provisions of this act heretofore created 


“by any special act, or in existence under the provis- 
“ions of any general law of this commonwealth, upon * 
“accepting the provisions of the constitution and of 
‘ “this act by writing under the seal of said corporation, 
“duly filed in the office of the Secretary of the Com- 
“monwealth, shall be entitled to all the privileges, im- 
“munities, franchises and powers, conferred by this act 
“upon corporations, to be created under the same; and 


“upon such acceptance and approval thereof by the 


“governor, he shall issue letters patent to said corpora- 
“tion reciting the same.” 
On the 2Iist day of June, 1880, the Lehigh Water 


Company did accept the provisions of the said last men- 
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tioned act, and thereby became entitled to all the privi- 
leges, immunities and franchises conferred by the said 
act. 

Section 34 of said act relates to water and gas com- 
panies, and by clause 3 of said section, it is provided as 
follows, to wit: “The right to have and enjoy the fran- 
“chises and privileges of such incorporation within the 
“district or locality covered by its charter shall be an 
“exclusive one; and no other company shall be incor. 
“porated for that purpose until the said corporation 
“shall have from its earnings realized and divided 
“among its stockholders during five years a dividend 
“equal to eight per centum per annum upon its capital 
“stock.” 

By clause 7 of said section it is provided as follows: 
“Tt shall be lawful at any time after twenty years from 
“the introduction of water or gas as the case may be 
“into any place as aforesaid for the town, borough, city 
“or district into which the said company shall be located 
“to become the owners of said works, and the property 
‘of said company by paying therefor the net cost of 
“erecting and maintaining the same with interest 
“thereon at the rate of ten per centum per annum, de- 
“ducting from said interest all dividends theretofore 
“declared.” 

The expenditure of the $57,000 in the erection of the 


new works on the Delaware was made after the accept- 
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ance by the Water Company of the provisions of the 
act of 1874. 


On March 12th, 1867, the Legislature of Pennsyl- 
vania passed an act, by the provisions of which act the 
Corporation of the Borough of Easton was authorized 
to construct and provide public water works for said 
borough, and was authorized to buy the works of any 
existing water companies then in operation with the 
rights, privileges, powers and franchises to them belong- 
ing, in case it should be deemed advisable, provided 
that the amount paid in such purchase should not ex- 
ceed the sum paid by said existing water companies 
with six per centum thereon after deducting all divi- 
dends and interests received by the stockholders 
thereof. 

By said act the qualitied voters of said borough were 
authorized to elect three competent freeholders to com- 
pose a board of water commissioners, who should have 
full power and authority to carry the said act into effect, 
and by contract or otherwise locate and construct water 
works with sufficient reservoir, using the water from 
the river Delaware, and generally with power to make 
all contracts and purchases necessary therefor. 

On the 15th day of April, 1867, an act of the Gen- 
eral Assembly was passed, which provided that the 
qualified voters of Easton should have the right to de- 


termine by vote the expediency of constructing borough 
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water works by said corporation, and which provided 
further, that in case the majority of said voters were in 
favor of said act, it should be the duty of the Town 
Council forthwith to proceed to carry out the provis- 
ions of said act, but in case the majority should pro. 
nounce against the same, that all proceedings under the 
act might be suspended until the citizens determined 
thereafter at some spring election to carry out its pro- 
visions and construct public water works. 

At the spring election in the year 1868 the qualified 
voters of said borough, by a majority of those voting 
at said election, determined against the expediency of 
the erection of water works by said borough, and a 
vote was again taken upon said question in the year 
1880, when a majority of said citizens again decided by 
their votes against the expediency of the erection of 
water works by said borough. 

On or about the 12th day of May, 1881, the Lehigh 
Water Company made a written offer to sell the water 
works of the said company to the corporation of the 
Borough of Easton at cost, with six per cent. per annum 
interest, after deducting all dividends and _ interests re- 
ceived by the stockholders of the said company, or if 
the said borough preferred it, the said company offered 
to sell its works to said borough at an amount named 
by any three disinterested and competent appraisers 


agreed upon by the parties; but the said borough did 
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not accept either of the offers made by the water com- 
pany. 

In 1881 an election was again held under the provis- 
ions of the act of 1867, when a majority of the citizens 
of the borough voted in favor of the erection of water 
works by the Corporation of the Borough of Easton. 
The same year, after the election, the water commis- 
sioners of the borough made a contract for the purchase 
of a lot on the bank of the river Delaware, upon which 
they intended to erect a pumping works and, also se- 
lected a site for a reservoir on the hill adjacent to the 
Delaware for supplying the citizens of Easton with 
water. 

The water commissioners of the borough then applied 
to the Court of Common Pleas of Northampton County 
for a mandamus to compel the town couneil to issue 
bonds to raise the money necessary for the erection and 
construction of the water works. 

The Lehigh Water Company thereupon filed a bill 
in equity, in the Court of Common Pleas of North- 
ampton County, setting forth the facts stated in the 


foregoing history and alleging as follows: 


1. That the plaintiff beheved that unless they are 
restrained by injunction of this Court the said water 
commissioners are about to erect a water works to fur- 


nish a supply of water to the inhabitants of the bor- 
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ough of Easton, whereby the plaintiff will suffer great 
and irreparable injury, and the water works of the 
plaintiff and the franchises of the plaintiff will thereby 


be rendered valueless. 


2. That the plaintiff was advised that the grant to 
the said Borough of the privilege to erect water works 
by the act of 1867 has no validity, inasmuch as the 
said borough did not avail itself of the privileges con- 
ferred by said act before the adoption of the present 
constitution of the commonwealth, and that the said 
grant has no longer any validity under Article 16, See- 


tion 1, of said constitution. 


3. That the plaintiff was advised that under the act 
of 1874 the said borough has no right to erect water 
works, inasmuch as the right of the plaintiff to supply 
the citizens of said borough with water at this time is 


an exclusive one. 


4. That the acts of March 12, 1867, impair the obli- 
gation of the contract made between the State of Penn- 
sylvania and the plaintiff, which contract was estab- 
lished by the passage of the Act of Assembly herein 
before recited in reference to the West Ward Water 


‘Company and the Lehigh Water Company, and the ae- 


ceptance by the said companies of the provisions of the 
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said act, the expenditure of their money in the erection 
of water works, and thei enlargement and improve- 
ment from time to time, and the fulfillment of their ob- 


ligations under the Aerts of Assembly aforesaid, 


The praver of the bill was as follows: 

I. That vour Honors will restrain by injunction, pre- 
liminary until final hearing, and after final hearme per- 
petual, the Corporation of the Borough of Easton and 
the Town Counerl of said borough from constructing or 
providing public water works or from appropriating 
QV TOTES for the construction of the saml water works 
and the said board of water commissioners from locat- 
Ing and constructing water works for the supply of the 
citizens of Easton with water. 

2, A praver for general relief. 

Aftera hearing, the Court of Common Pleas refused 
the injunction, and dismissed the bill of complaint, and 
upon an appeal bemeg taken to the Supreme Court of 
Pennsyvivama, that Court athrmed the decree and = dis- 
missed the bill, at the costs of the plaimtiff: (vide opin- 
ion of the Supreme Court of Pennsvivania, pages 14, 


LD, lt) and li ot the record ). 


Whereupon the Lehigh Water Company took this 


\\ rit of error. 
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ASSIGNMENT OF ERRORS. 


1. The Court erred in affirming the decree of the 
Court of Common Pleas of Northampton County. 


2. The Court erred in deciding as follows (page 15 


of the Record): 


“The grounds on which the water company seeks to 
“restrain the borough are: Ist, that under the act of 
“1874 the rnght of the water company is exclusive; 
“2nd, that the borough has no power, under the act of 
“1867, to construct water works: and, 3rd, that to do 
“so would contravene Article I, Section X of the Consti- 
“tution of the United States, which declares that ‘no 
“state shall pass any law impairing the obligations of 
“contracts. Neither of these positions can be sus- 


“ tained.” 


3. The Court erred in deciding as follows (page 17 
of the Reeord) : 
“The third ground of objection is wholly without 


“merit. By constructing water works of its own, the 


bo 
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“borough will not destroy the franchises of the plain- 
“tiff company. It may impair their value, and probably 
“will do so; but of this the company have no legal 


“cause of complaint.” 


4. The Court erred in deciding as follows (page 17 
of the Record): 

“No contract has been shown between the water 
“company and the state, by which the latter is pre- 
“cluded from granting to the Borough of Easton the 
* privilege of erecting works to supply its citizens with 


“water.” 


5. The Court erred in refusing to grant the injune- 


tion prayed for in the bill of complaint. 


6. The Court erred in dismissing the plaintiff’s bill. 


ARGUMENT. 


RAPA BD OI ~ CS 


ARGUMEN’T. 


The first proposition we assert Is that a charter of a 
corporation accepted by it 1s a contract, which the state 
can not lmpair or violate. 

To sustain this proposition, we will first refer to the 
cases decided by the Supreme Court of the United 
States, affirming the doctrine for which we conten |, and 
then to cases decided by the highest courts of other 
states asserting the same doctrine, and to the enuncia- 
tion of principles drawn by standard text enters from 
these decisions. 

The case of Dartmouth College vs. Woodward, 4 
Wheat, 712, although sometimes questioned, is now un- 
doubtedly the law, and the principle established by it 
that a charter of a corporation accepted by it 1s a con- 
tract, which the state cannot impair or violate, Is now 
too firmly settled to be called in question. Judge Story 
In delivering his opinion in this case says, “In my judg: 
“ment it Is perfectly clear that. any act of a Legislature 
“which takes away any powers or franchises vested by 
“its charter in a private corporation or its corporate 


“officers, or which restrains or controls the legitimate 
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“exercise of this, or transfers them to other persons, with- 
“out its assent, is a violation of the obligations of that 


“charter.” 


In Wilmington Railroad Company vs. Reid, 138 Wall, 
266, Justice Davis in delivering the opinion says: “It 
“has been so often decided by this Court, that a char- 
“ter of incorporation granted by a state creates a con- 
“tract between the state and the corporation, which the 
“state cannot violate, that 1t would be a work of super- 
“erogation to repeat the reasons on which the argument 


“is founded.” 


In Farrington vs. Tennessee, 75 U.S., (5 Otto,) 683, 
the Court say, “The constitutional prohibition applies 
alike to both executory and executed contracts, by 
whomsoever made. The amount of the impairment of 
the obligation is immaterial.” And on page 685, allud- 
ing to Dartmouth College vs. Woodward, the Court 
say: “The question decided in that case has since been 
“considered as finally settled in the jurisprudence of 
“the entire country. Murmurs of doubt and dissatis- 
“faction are occasionally heard, but there has been no 
“re-argument here and none has been asked for. The 


“same doctrine has been often reatfirmed in later cases.” 


In the Binghamton Bridge, 6 Wall, 73, this Court 
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said: “ The constitutional right of one Legislature to 
grant corporate privileges and franchises so as to bind 
and conclude a succeeding one, has been denied. We 
have supposed, if any thing was settled by an unbroken 
course of decisions in the Federal and State Courts, it 
was, that an act of incorporation was a contract between 
the state and the Stockholders. All courts at this day 
are estopped from questioning the doctrine. The se- 
curity of property rests upon it, and every successful 
enterprise is undertaken in the unshaken belief that it 
will never be forsaken. A departure from it vow would 
involve dangers to society that can not be foreseen, 
would shock the sense of justice of the country, unhinge 
its business interests, and weaken, if not destrov, the 
respect which has always been felt for the judicial de- 
partment of the government. An attempt even to re- 
aftirm it, could only tend to lessen its force and obliga 
tion. It received its ablest exposition in the case of 
Dartmouth College vs. Woodward, which case has ever 
since been considered a Jandmark by the profession, and 
no court has since disregarded the doctrine, that the 
charters of private corporations are contracts, protected 


from invasion by the constitution of the United States.” 


The court then go on to say that enterprises benetic- 
ial to the country are often beyond the ability of ind1- 


vidual enterprise, and the government fulfilling the duty 
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to provide for the public wants, says to public spirited 
citizens, “Tf you will embark, with your time, inoney 
and skill, in an enterprise which will accommodate 
the public necessities, we will grant you for a limited 
period, or in perpetuity, privileges that will justify 
the expenditure of your money, and the employment of 
your time and skill.” “Such a grant is a contract, with 
mutual considerations, and justice and good policy alike 
require that the protection of the law should be assured 


to it.” 


In the case of the New Orleans Gasheht Company 
vs. the Louisiana Light and Heat Producing Company, 
115 U.S, pave 650, this Court decided that the Levis- 
ture of Louisiana had authority to grant a private cor- 
poration the exclusive privilege ot supplying Us to the 
city and people of New Orleans, and such grant consti 
tutes a contract, the obligation of which can not be im. 


paired by a state law. 


This Court say In thei Opinion, pave 660: “Tf the 
State can, by contract, restrict the exercise of her power 
to construct and maintain highways, bridges and ferries, 
by granting to a particular corporation the exclusive 
right to construct and operate a railroad within certain 
lines and between given points, or to maintain a bridge 


or operate a ferry over one of her navigable streams 


| 
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within designated limits; if she may restrict the exer- 
cise of the power of taxation, by granting exemption 
from taxation to particular individuals and corpora- 
tions, it 1s difficult to perceive upon what ground we can 
deny her authority,—when not forbidden by her own 
organic law—in consideration of money to be expended 
and important services to be rendered for the promo-- 
tion of the public comfort, the public health, or the 
public safety, to grant a franchise, to be exercised 
exclusively by those who thus do for the public 
what the state might undertake to perform either her. | 
self or by subordinate municipal agencies. The former 
adjudications of this Court, upon which counsel mainly 
rely, do not declare any different doctrine, or justify the 


conclusion for which the defendant contends.” 


In the case of the New Orleans Water Works Com- 
pany vs. Rivers, 115 U.S., 674, this Court on December 
17th, 1885, decided that “a legislative grant of an ex- 
clusive right to supply water to a municipality and its 
Inhabitants, through pipes and mains laid in the public 


streets, and upon condition of the performance of the 


service by the grantee, is a grant of a franchise vested 


in the state, in consideration of the performance of a 
public service, and after performance by the grantee, 
Isa contract protected by the Constitution of the United 


States against state legislation to Impair it. 
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“An exclusive franchise granted to supply water to 
the inhabitants of a municipality, by means of pipes 
and mains laid through the public streets, is violated 
by a grant to an individual in the municipality, of the 
right to supply his premises with water by means of 


ial 
& plpe or pipes so laid. 


On page 682 this court says: “The permission given 
to the appellee by the City Council to lay pipes in the 
streets for the purpose of conveying water to this hotel, 
Is plainly in derogation of the state’s grant to the ap- 
pellant; for if that body can award such an use of the 
public ways to hin, it may grant a like use to all other 
citizens and to corporations of every kind, thereby ma- 
terially diminishing, if not destroying, the value of the 
plaintiff’s contract, upon the faith of which he has ex- 
pended large sums of money, and rendered services to 
the public which might otherwise have been performed 


by the state or the city at the public expense. 


In Louisville Gas Company vs. Citizens Gas Com- 
pany, 115 U. S., 683, this Court decided that, “The 
legislative grant of an exclusive right to supply gas to 
a municipality and its inhabitants, by means of pipes 
and mains laid through the public streets, and upon 
condition of the performance of the service by the 


erantee, Is a grant of a franchise vested in the state, in 
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consideration of the performance of a public service, 
and after performance by the grantee, 1s a contract pro- 
tected by the Constitution of the United States against 


state legislation to impair it.” 


In the Court’s opinion in this case, they comment 
upon the distinction to be made between corporations 
chartered to manufacture articles which may be indis- 
pensable to the general public, and the grant of a fran- 
chise of a-public nature, and which is properly the sub- 
ject of municipal control, and say, on page 693, that 
“as the distribution of gas is, for the reasons stated im 
the other case,” (New Orleans Gas Company vs. Louis- 
lana Light Company) “a matter of which the public 
may assume control, services rendered in supplying it 
for public and private use constitute, In our opinion, 
such public services as, under the Constitution of Ken- 
tucky, authorized the Legislature to grant to the de- 


fendant the exclusive privileges in question.” 


In Fletcher vs. Peck, 6 Cranch, 133, quoted as part 
of the text in Cooley’s Constitutional Limitations, page 
274, Ch. J. Marshall says: “A contract 1s a compact 
“between two or more parties, and is either executory 
“or executed. An executory contract is one in which 
“a party binds himself to do or not to do a particular 


“thing. Such was the law under which the conveyance 
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“was made by the Governor. A contract executed is 
“one in which the object of the contract 1s performed ; 
“and this, says Blackstone, differs in nothing from a 
“orant. The contract between Georgia and the pur- 
“chasers was executed by the grant. A contract exe- 
“cuted, as well as one executory, contains obligations 
“binding on both parties. A grant in its own nature 
“amounts to an extinguishment of the meht of the 
“orantor and imphes a contract not to reassert that 


“roht.” 


“A party is therefore always estopped by lis own 
“orant, since then, in fact. a grant is a contract executed, 
“the obligation of which still continues and since the 
“Constitution uses the general term ‘contract, without 
“distinguishing between those which are executory and 
“those which are executed, it must be construed to 


99 
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“comprehend the latter as well as the forme 


In Boston and Lowell Railway Corporation vs. Salem 
and Lowell, ete., reported in 2d Gray, 11, Shaw, Ch. J. 
says: “In Fletcher vs, Peck, 6 Cranch 135, the court 
“say Where a law is in its nature a contract where abso- 
“lute rivhts have been vested under that contract, a 
7" repeal of the law cannot divest those nichts.’ So any 
“law granting privileges to others repugnant to those 


“previously granted, which, if available, would be a re- 
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“peal by implication, is obnoxious to the same objection. 
“That which cannot be repealed in express terms, can- 
“not be repealed by implication, by the enactment of 
“laws repugnant to the provisions of the former act. 
“The same defect of power which mnvalidates the one, 


“has the same effect upon the other.” 


Judge Cooley in his Constitutional Limitations, page. 
279 states the following, as deduced from a series of 
decisions quoted by him in the note: “Those charters 
“of incorporation, however, which are granted, not as 
“part of the machinery of the government, but for the 
“private benefit, or purposes of the corporators, 
“stand upon a different footing and are held to be 
“contracts between the Legislature and the corpora- 
“tors, having for their consideration the habilities and 
“duties which the corporations assume by accepting 
“them; and the grant of the franchise can no more be 
“resumed by the Legislature or its benefits diminished 
“or impaired without the consent of the grantees, than 
“any other grant property or valuable thing unless the 


“roht to do so is recorded in the charter itself.” 


Judge Cooley also in a note on pave 2S(), quotes with 
approbation the followme from the opimion of the 
Court in Mills vs. Williams, 11 Tvedell, 561: “The sub- 


“stantial distinction is this: Some corporations are cre- 
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“ated by the mere will of the Legislature, there being 
“no other party interested or concerned. To this party 
“a portion of the power of the Legislature is delegated, 
“to be exercised for the general good and subject at 
all times to be modified, changed and annulled. Other 


oo 
[ a 


“corporations are the result of a contract. The Legis- 
“lature is not the only party interested ; for although 
“it has a public purpose to be accomplished, it chooses 
“to do so by the instrumentality of a second party. 
“These two parties make a contract. The Legislature 5 
“for and in consideration of certain labor and outlay 
“of money, confers upon the party of the second part 
“the privilege of being a corporation with certain power 
“and capacities. The expectation of benefit to the pub- 
“lic is the moving consideration on the one side, and 
“that of expected remuneration for the outlay is the 
“consideration of the other. It is a contract, and there- 
“fore cannot be modified, changed or annulled, without 


“the consent of both parties.” 


Wales vs. Stetson, 2 Mass., 146, “The right legally 
“vested In any corporation can not be controlled or de- 


“stroyed by any subsequent statute, unless power for 


“that purpose be reserved to the Legislature in the Act 


“Of Incory oration.” 


Morawetz in his treatise on Private Corporations 
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sums up the principles deduced from these and other 


cases as follows: 


Sect. 429. “We have seen that a charter 1s a con- 
tract, and therefore protected by the Constitution of 
the United States from impairment by state laws, for 
two distinct reasons, depending upon the twofold pur- 
pose which a charter fulfills. These are: 

1. Because a charter constitutes a grant of franchises 
or privileges from the state to the corporators. 

2. Because it contains the agreement which binds the 
several corporators together. If, therefore, a state law 
impairs the obligation of a charter with respect to either 
of these two purposes, it must be held to be unconsti- 


tutional and void.” 


Sect. 432. “If a privilege granted by the state 1s of: 
such a character that it cannot be enjoyed by several 
parties at the same time, the state cannot impair its 
original grant by subsequently conferring similar privi- 


leges upon other parties.” 


Sect. 433. “A state may grant franchises to a cor- 
poration upon condition that the grantee shall assume 
certain duties or obligations. Under these circumstances 
the state cannot impair its grant by altering the cond1- 


tion subject to which the grant was made.” 
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Secr. 436, “It may be stated as a general rule, that 
every law which impairs the obligation is unconstitu- 
tional, and that it is immaterial in such cases to what 
extent the contract has been impaired. A state cannot, 
hy Indirect means, avoid the application of a constitu- 
tional prohibition, Any law whose operation would 
Ipair the obligation of a contract is unconstitutional, 


though it profess to leave the contract unimpaired.” 


Citing Green vs. Biddle, 8 Wheat, 84; Von Hoffman 
vs. Quincy, 4 Wall, 551, 554; Farrington vs. Tennessee, 
95, U.S, 683. 


This principle is older than any of the American de- 
cided cases, as Blackstone in the 2d volume of his Com- 
mentaries chap. 3, page 36, says: “The same identical 
“franchise that has been before granted to one cannot 
“be bestowed on another, for that would prejudice the 
“former grant.” 

Mr. Madison in the Federalist, paper No. 44, says: 
“Bills of attainder, ev post facto laws and laws impatr- 
“ing the obligations of contracts, are contrary to the 
“first principles of the social compact and to every 
“principle of sound legislation. The two former are 
“expressly prohibited by the declarations prefixed to 


“some of the State Constitutions and all of them are 
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“prohibited by the spirit and scope of these fundamen- 
“tal charters. Our own experience has taught us, 
“nevertheless, that additional fences against these dan- 
“gers ought not to be omitted. Very properly there- 
“fore, have the convention added this constitutional 
“bulwark in favor of personal security and private 
“rights; and I am much deceived if they have not in 
“so doing, as faithfully consulted the genuine senti- 
“ments as the undoubted interests of their constituents. 
“The sober people of America are weary of the fluctu- 
“ating policy which has directed the public couneils. 
“They have seen with regret and indignation that 
“sudden and legislative interferences, In cases affecting 
“personal rights, become jobs in the hands of enterpris- 
“ing and influential speculators; and snares to the more 
“industrious and least informed parts of the commun- 
“ity. They have seen too that one legislative inter- 
“ference is but the first link of a long chain of repett- 
“tions; every subsequent interference being naturally 


“produced by the effects of the preceding.” 


These authorities clearly establish the proposition we 
enunciated at the beginning of our argument. The 
application of it to the present case, we will discuss as 


follows: 


I. Is the charter of the Lehigh Water Company such 
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a contract between the state and the company as 1S 
protected by the provisions of the 10th section of ar- 
ticle I of the Constitution of the United States ? 


IT. Does the present charter of the Lehigh Water 
Company give the company an exclusive right to sup- 


ply the Borough of Easton with water ? 


Ill. Did the passage of the act of 1867 authorizing 
the erection by the corporation of the Borough of Easton 
of a water works, the laying of pipes in the streets and 
the supply of the citizens with water impair the obliga- 


tion of such a contract ? 


In coming to a proper conclusion in answer to these 
three propositions, 1t will be necessary to recapitulate 


the principal facts in its history, 


The company was chartered in 1860, and acquired 
by purchase, in accordance with the provisions of the 
law creating it, the property and franchises of the West 
Ward Water Company incoporated in 1854, and the 
Easton Water Company incorporated in 1817, and be- 


came subject to all the obligations imposed by law on 


those two companies. These obligations were as fol- 


lows: 


1. To furnish a supply of pure and wholesome water 
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to all the citizens of said borough, and to lay pipes in 
all the streets and alleys, and to receive a compensation 
therefor which was to be regulated by three water com- 


missioners elected by the citizens of the borough. 


2. To furnish an adequate supply of water for the 
extinguishment of fires and the supply of a fountain 


Free of charge. 


3. To erect fire plugs from which water was to be 
supphed for extinguishment of fires, also free of charge. 


4, To invest in trust for the Borough of Easton all 
the net earnings of the company, in excess of ten per 
centum upon their capital stock, until the amount so 
invested equals the actual cost of the erection of the. 
works, when the company were to accept the same and 
transfer all their rights and property to the Corporation 
of the Borough of Easton. | 


The Court will observe that the charter of the Le- 
high Water Company bound that company to fulfill all 
the duties imposed by their charter upon the Easton 
Water Company and the West Ward Water Company, 
and that the charter is not the usual one granted to 1m- 
provement companies, which requires but little from the 


corporation in return for the grant of its franchises. But 
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it was made subject to onerous conditions, which re- 
quired the expenditure of large sums of money, for which 
the corporation would receive no return, and finally the 
obligation to transfer their entire property to the bor- 
ough if it proved a profitable enterprise. ‘The company 
accepted the charter subject to these obligations, and ex- 
pended nearly or quite $200,000 in erecting water works 
and laying pipes; and thus a contract as defined by Judge 
Cooley was created, “the consideration of the contract 
“between the Legislature and corporators being the lia- } 
“bilities and duties which the corporators assume by 


“accepting them.” 


This contract was not only aecepted by the Lehigh 
Water Company, butit was also ratified and confirmed by 
the Borough of Easton, which compelled the company, 
by proceedings in the courts, to fulfill one of its most 
Hnportant obligations, viz, the erection of twenty-six 


additional fire plugs. 


It would seem to us, therefore, that the first of our 
propositions above stated must be answered aftirma- 
tively, and that a contract does exist between the state 
and the company, which is protected by the Constitu- 
tion of the United States. 


» [Is this an exclusive nicht / 
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The Court will tind in the statement of facts, page 9, 
that the Legislature of Pennsylvania, after the adoption 
of the new constitution, passed a general law, the text 
of which will be found in the appendix, page 40, under 
and by virtue of which, corporations for supplying water 
and gas heretofore erected under special acts, upon ae- 
ceptance of the provisions of the constitution and of that 
act “shall be entitled to all the privileges, tmmunities, 
“franchises and powers conferred by the act upon cor- 
porations to be erected under the same.” A subsequent 
section of the same act provides that, “the right to have 
“and enjoy the franchises and privileges of such cor- 
“poration within the district or lo ‘ality covered by 


“its charter SHALL BE AN EXCLUSIVE ONE.” 


Upon the faith of this act, on June 21, 1880, not only 
before the borough had accepted the provisions of the 
act of 1867 or exercised any of the powers or privileges 
granted by this act, but after the citizens at ¢ntervals 
of twelve years had twice decided not to erect water 
works, the water company accepted the provisions of 
the act of 1874, which secured to it “a// the privileges, 
“immunities, franchises and powers conferred upon cor- 
“ porations to be created under thé same. 

3. There being a contract, 1s 1t Impaired by the Leg: 
islature authorizing the borough corporation to erect 


works / 
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The verb ¢mpazr is defined by Webster to mean “to 
“make worse; to dimimish in quantity, value, excellence 
“or strength; to lessen In power; to weaken; to en- 
“feeble; to deteriorate.” It is derived from the Latin, 
through the French, from ¢m and pejoro; the verb pe- 
joro being derived from the comparative of the adjec- 
tive malus, pejor, Which means “evil, injurious, destruct- 


Ive, mischievous,” 


If, therefore, by the construction of water works by 
the Borough of Easton, the franchises and works of the 
water company should be diminished in value, It 1s 
manifest that the Legislature, by its grant to the bor- 
ough to erect such works, has impaired the obligation 


of the contract between the state and the company. 


It seems to us almost unnecessary to argue to this 
Court that if the borough constructs works, the value 
of the works of the company will be greatly diminished, 
if not totally destroyed. The revenue to be derived 
from the sale of water to the citizens was the only re- 
turn which the water company could possibly have for J 
its outlay of money in constructing its works. Even 
the competition of another company in the same territory 


would be less likely to be injurious to the company 


than the municipality itself, which every citizen would 
he interested to patronize, in order to make the invest- 


ment of the borough profitable and thus diminish his 
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taxes. The Supreme Court of Pennsylvania recognized 
this as a fact, when they say in their opinion “It may 
impair their value and probably will do so.” 

We think, therefore, we must have satisfied the Court 
that our three propositions are sustained by authority, 
and that the charter of the Lehigh Water Company 


was— 


1. A contract which cannot be impaired. 


lo 


. That its nght is exclusive. 
3. That the legislation of 1867 impaired the contract. 


If we are correct in our positions, we think we are 
entitled to the relief asked for in our bill of complaint, 
and that the Supreme Court of Pennsylvania were in 


error when they refused relief, 


It remains now to consider the reasons given by that 
Court in their opinion (to be found on page 14 to 17 of 


the Record,) for refusing relief and dismissing our bill. 


They say as follows: “The third ground of objece- 
tion” (that it is in conflict with Article I, Section 10, of 
the Constitution of the United States, ) “is wholly with- 
“out merit. By constructing water works of its own, 
“the borough will not destroy the franchises of the 
“plaintiff company. It may impair their value, and 


“probably will do so; but of this the company have 
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“no legal cause of complaint. The granting of a new 
“charter may sometimes render valueless the franchises 
“ of an existing corporation; but unless the state by con- 
“tract has precluded itself from such new grant, the 
“incidental injury can constitute no obstacle. No con- 
“tract has been shown between the water company and 
“the state by which the latter is precluded from grant- 
“ing to the Borough of Easton the privilege of erecting 


“works to supply its citizens with water.” 


It appears to us that the statement of the learned 
Court 1s in conflict with all the cases cited, not only 
those decided by the Supreme Court of the United 
States and the highest Courts of other states, but by 


the Supreme Court of Pennsylvania itself. 


In the Iron City Bank vs. Pittsburg 37 Pennsylvania 
State Reports, 345, Judge Woodward in delivering the 
opinion refers to the Dartmouth College case as fol- 


lows: 


“For many reasons this may be considered one of 
“the most important judicial decisions that has ever 
“been pronounced in this country. Though often ques- 
“tioned, it has been generally followed, and the doe- 
“trine mmy be now regarded as settled, in every state 
“of the Umon that an act of incorporation, accepted 


“and acted upon by the corporators, is a contract, be- 
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“tween the state and the corporators which a subse- 
“quent Legislature may not impair.” “All the cases” 
on this subject” said Judge Black in the Bank of Penn- 
sylvania vs. The Commonwealth, 19 Pennsylvania State 
Report, 151, “are saturated with this doctrine. — It 
“is sustained, not by a current but by a torrent of 
“authorities. No judge who has a decent respect for 


“the principle of stare decisis —that great principle 


“which is the sheet anchor of our jurisprudence—can 


“deny that it is immovably established.” 


In Commonwealth vs. Pottsville Water Company, 94 
Pennsylvania State Report, 516, the Court say: “It is 
“well established law, that an Act of Incorporation 1s 
“a contract between the state and the stockholders.” 
And in Chincleclamouche Lumber Company vs. Com- 
monwealth, 100 Pennsylvania State Report, 438, Judge 
Trunkey in delivering the opinion of the Court says: 
“A grant of a corporate franchise by an act of legisla- 
“tion, accepted by the grantee, is a contract between 
“the state and the grantee, the obligation of which a 
“subsequent Legislature cannot impair. This 1s settled 
“by numerous decisions of the Courts of this state and 
“of the United States.” 


The Supreme Court of Pennsylvania have apparently 


fallen into the error of assuming, that Inasmuch as the 
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works of the Lehigh Water Company will not be “de- 
stroyed,” but their value only be “d¢mpatred” or their 
franchise “ rendered valueless,” that there is therefore no 
infringement of the constitutional prohibition ; and that 
the state has net by “contract” “precluded itself from 


9 
a new grant. 


It is very plain “that these statements are in direct 
conflict with what Judge Black calls “the torrent of 


authorities” wpon the subject. The Court seem to 


“4 
ignore the principle stated by Judge Cooley and derived 
from the decisions of this Court, that such charters of 
incorporations “are taken to be contracts between the Leg. 

t 


“islature and the corporators, having for their consid- 
“eration the abilities and duties, which the corpora- 
“tors assume by accepting them; and the grant of the 
“franchise can no more be resumed by the Legislature 
“or its benefits diminished or impaired without the con- 
“sent of the grantees, than any other grant of property 
“or valuable thing, unless the right to do so 1s recorded 


“in the charter itself.” 


In somewhat different language, this Court asserted 
the same principle in the recent case of Louisville Gas 


Company vs. Citizens Gas Company, svpra, and say that 


such a grant of a franchise is “in consideration of the 
“performance of a public service, and after performance 


“hy the grantee, is a contract protected by the Consti- 
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“tution of the United States against state legislation 


“to impair it.” 


We can not add to the strength, force or perspicuity 
of this emphatic language, nor is it necessary to do any 
more then to examine the facts, which we have hereto- 
fore stated, to demonstrate that this company’s charter 
is just such a contract as is described, that its considera- 
tion was the performance of a public service, viz., the 
building of works and the supplying of the town with 
water, that this service was performed, and having been 
performed before the act of 1867, it was a contract pro- 
tected by the Constitution of the United States against 
legislation by the State of Pennsylvania to impair it. 


Another ground upon which the Court dismissed our 
bill is, that although after accepting the provisions of 
the act of 1874, our right might have been exclusive as 
against any other water company, yet that the provis- 
ion was not intended to prevent a city or borough from 


erecting water works. 
The Pennsylvania statute, which this company ac- 
cepted, provides as follows: 


“The right to have and enjoy the franchises and privi- 
“leges of such incorporation within the district or Jo- 


os cality covered by its charter shall he an erclusive one.” 


In the first place the constitutional provision protect- 
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ing contracts from impairment apples with as much 
force to municipal corporations, as it does to improve- 
ment Companies or any species of private corporation. 
The principle of the cases is, that when a state has 
chartered a company and it has accepted its charter and 
performed the duties and Nabilities imposed upon it, 1t 
is acontract between ¢he state and the corporation, which 
the Legislature of the state cannot afterward impair. 
It could no more grant a right to impair it to a municl- 
pal corporation than to any other. The prohibition of ¢ 
the constitution is against its ¢mpairment by any body, 
in any manner, and there is no exception in favor of 
municipal corporations, The Legislature in its act of r 
1874 provided a method by which companies might be 
Incorporated to introduce gas and water into towns. 
Under it any number of persons not less than five might 
form companies, that would be subject to all the con- 
ditions and obligations which the act imposed, and 
When they became incorporated under the act, their 
franchises and privileges within the district or locality 
covered by their charter was av exclusive one. It would 
certainly be held that such a charter was a contract be- 


tween the state and the company, 


sV the same act, if was provided that corporations for 
any of the purposes named “ercate? by any spectal act 


“or in existence under the provisions of any general law 
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“of this commonwealth, upon accepting the provisions 
“of the constitution and of this act, by writing under 
“the seal of said corporation, duly filed in office of the 
“Secretary of the commonwealth, sha// be entitled to all 
“the privileges, immunities, franchises and powers con- 
“ ferred by this act.” 


A corporation chartered by special act, as this was, 
having accepted the provisions of the constitution and 
of this act, as this company did in 1881, had therefore 
precisely the privileges, franchises and powers which 
a corporation would possess which was incorporated 
under the act of 1874, one of which was the exclusive 


right to introduce water into the Borough of Easton. 


But the Court say, (page 16 of Record,) “aside from 
“this, the water company claims this exclusive right by 
“reason of the act of 1874, while the nght of the bor- 
“ough to construct the works was conferred by the 
“prior act of 1867, and there is no pretence that the 


“one repeals the other.” 


The acts authorizing the borough to construct works 


are to be found in the appendix, pages 82-39. 


The act of March 12, 1867, authorized the borough 
to construct water works. The supplement passed 
April 15, 1867, provided that the qualified voters of the 


borough should have the right to determine by vote the 
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expediency of constructing water works and authorized 


the borough council to call a special election for the 
purpose. The act further provides that “in case the 
majority shall pronounce against the same, all proceed- 
ings under the act may be suspended until the citizens 
determine hereafter, at some spring election, to carry 


out its provisions.” 


In 1868 the election was held in accordance with the 


“> ——- 


act, and a majority of voters determined against the ex- 


pediency of erecting water works. 


No further proceedings were had under the act of 
1867 until the spring election of 1880, when a majority 
of the citizens again determired against the expediency 
of erecting water works. The same year, 1880, on June 
21, the Lehigh Water Company accepted the provisions 
of the new constitution and the act of 1874, under 
which, according to the letter of the statute, it became 


entitled to an exclusive night in the Borough of Easton. 


Putting out of view the question whether the original 
charter of the company, granted long before the acts of 
1867 were passel, was not an inviolable contract. be- 
tween the state and the company, are the Court right 


in their view, that the borough has a right paramount 


to that of the water company, because the act of 1867 
was prior to the act of 1874 and the act of 1874 did 


not repeal the act of 1867 ? 
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The authorities we have already quoted are clear that 
a statute accepted by the corporatos becomes a contract, 
which can not be impaired by a subsequent Legislature. 
But the borough refused to accept the provisions of the 
acts of 1867 until after the water company had accepted 
the provisions of the act of 1874, and the water com- 
pany’s rights had become vested under that act. The 
acts of 1867 were a mere offer by the state to the Bor. 
ough of Easton to contract with it, and until the bor- 
ough accepted the provisions of the act, no contract ex- 
isted. The Corporation of the Borough of Easton was 


quoad hoc a private corporation. 


In Bailey vs, Mayor of New York, 3 Hill 531, Chief 
Justice Nelson in delivering the opinion says: 

“Tf a grant is made to a municipal corporation for 
“the purpose of private advantage and emolument, 
“though the public may derive a common benefit there- 
“from, the corporation guoad hoc is to be regarded as a 
“private company. It stands on the same footing as 
“any individual or body of persons upon whom like 


“special franchises had been conferred.” 


This case is quoted with approbation and the same 
doctrine recognized in Western Saving Fund Society 
vs. The City of Philadelphia, 31 Pennsylvania State 
Report, 183. Chief Justice Lewis delivered the opinion 
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. 
in 1854 and says: “But the contracts which a municl- 4 
“pal corporation may make for the purpose of supply- 
“ine the inhabitants with gas-light in their streets and “ 
“houses, relate to ‘things of commerce’ as distinguished a 


“in the civil law from the ‘things public,’ which are 
“regulated by the sovereign. Such contracts are not 
“made by a municipal corporation, by virtue of its 
“nowers of local sovereignty, but in its capacity of a 
“private corporation. The supply of gas-light is no 


“more a duty of sovereignty than the supply of water. 


' 
} 


“Both of these objects may be accomplished through 
“the agency of individuals or of private corporations 
“and in very many Instances are accomplished by those 
“means. If this power is granted to a borough or city, 
“it is a special private franchise, made as well for the 
“private emolument and advantage of the city as for 
“the public good. The whole investment is the private 
“property of the city as much so as the lands and 
“houses belonging to it. Blending the two powers in 
“one grant does not destroy the clear and well settled 
“distinction and the process of separation is not ren- 
“dered impossible by the confusion. Inseparating them 
“regard must be had to the object of the Legislature 
“in conferring them. Tf granted for public purposes 


“exclusively, they belong to the corporate body in its 


r 
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“public, political or municipal character. But if the 


“orant was for private advantage and emolument, 
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“though the public may derive a common benefit there- 
“from, the corporation guoad hoc, is to be regarded as 


“a private company. It stands upon the same footing 


- 


“as would any individual or body of persons upon 

“whom the like special franchise had been conferred. 
N “These principles are well enforced by Chief Justice 
| “ Nelson, in delivering the opinion of the Supreme Court 
" “of New York, in the case of Baily vs. The City of 
“New York, 3 Hill, 538. In that case the acts of the 
f “city had relation to the construction of water works. 


“Tn this they have relation to gas works. But the prin- 


“ciple is precisely the same in both cases.” 


The same case came before the Court again im 1858, 


31 Pennsylvania State Report, 185, and Judge Strong 


then delivered the opinion of the Court, and says as 


fe yllows - 


“Nor can there be any doubt that the trust existing 


“in the trustees 1s a private one and that the city of 


“Philadelphia is to be regarded as a private corpora- 


“tion, so far as relates to its contract with the loan 


“holder. It was not as a municipality that it dealt with 


“them. As a local sovereign it had no authority to 


“enter into the business of manufacturing and selling 


“oas, for its sovereignty did not extend to such subjects 


“any more than it did to almost any other manufacture. 


“Tt is true, a municipal corporation is not bound by any 


Argument 


“arrangement which prevents a discharge of the duties 
“imposed upon it by its organic law for the plain reason 


“that such engagements are contrary to law. But when 


“such a corporation engages in things not public in 
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> , ae lt ve . “ Cov 


“their nature. it acts as a private individual, no longer - 
) ? 


“lecislates, but contracts, and is as much bound by its 
“eneavements as Is a natural person. The distinction 


“between public duties and private business is a wide 


“and obvious one. It 1s, perhaps, nowhere better stated 
“than by Nelson, C.J.,in Bailey vs. The Mayor of New 
“York, 8 Hall, 531.” 


The authority of this case is recognized and its prin- 
ciples re-affirmed in Wheeler vs. Philadelphia, 77 Penn- 
sylvania State Report, 354, in which case Judge Paxson, 


in delivering the opinion, says: “The most that can be 


“aroued is, that the city 1s acting in a double capacity 3. 


“in the one exercising the rights of sovereignty, in the 
“other performing the functions of a private corpora- 
“tion in the manufacture and sale of gas. This was the 
“view taken by this Court in the Saving Fund cases 


“above cited.” 


The Borough of Easton was therefore in the position 
of a private corporation guoad hoc, and 1f it did not ae- 
cept the provisions of a law authorizing’ it to build 


works, until after the state had given the exclusive 


Argument 
privilege to the Lehigh Water Company to supply 
water to the town, the borough lost the right which it 


might have secured by accepting the provisions of the 


act of 1867. 


But further than this, the learned Justice of the Su- 
preme Court of Pennsylvania says: 

“The water company claims this exclusive right by 
reason of the act of 1874, while the nght of the bor- 
ough to construct the works was conferred by the prior 
act of 1867, and there is no pretence that the one act 


repeals the other.” 


We not only pretend, but assert positively and dis- 
tinctly that the passage of the act of 1874 by the Leg- 
islature of Pennsylvania, and the acceptance by the 
Lehigh Water Company of the provisions of the act 
effected and implied repeal of the acts of 1867, conferring 
upon the Borough of Easton the right to erect water 
works. 

Let us first look at the legal principles which govern 
the repeal of statutes by implication, and then at the 
facts in this particular case. 

The canon of construction enunciated by Blackstone, 
that a new statute repeals the old one, if the two are 
repugnant and inconsistent, has been the guide of the 


Courts both in this country and in England. 
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The decisions of the Supreme Court of Pennsylvania 
are in full accord with the decisions of this Court on 
the subject, and therefore, for the purposes of this argu- 
ment, the citations of the followmg Pennsylvania au- 


thorities will be sufficient. 


In Johnson’s Estate, 838 Pennsylvania State, 513, 


Justice Woodward said: 


“This comparison of the two acts shows that in all 
“essential particulars they are inconsistent with each 
“other, and therefore the latter repeals the former. It 
“has been said, that a subsequent statute revising the 
“whole subject matter of a former one, and evidently 
“intended as a substitute for it, although it contains no 
“express words to that effect, must, on the principles 
“of law, as well as in reason and common sense, operate 
“to repeal the former;” by Dewey, J. in Bartlett vs. 
King, 12 Mass., R. 546; he refers himself to King vs. 
Cater, 4 Burr, 2026, and King vs. Davis, 1 Leach Cases 
306, which are the same authorities on which Judge 
King ruled the case of Commonwealth vs. Crowley, 1 
Ash. 182. 


In Somerset and Stoystown Road, 74, Pennsylvania 


State Report, 61, Sharswood, Justice, said: 


“A subsequent affirmative statute 1s a repeal by im- 
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“plication of a former one made concerning the same 
“matter, if it introduces a new rule upon the subject 
“and is evidently intended as a substitute for the for- 


“mer law.” 


“Every afirmative statute is a repeal of a precedent 
affirmative statute, where its matter necessarily implies 
ae Als 


anegative * * * and the repugnancy ts such that 


the two cannot be reconciled. 


Reeina vs. Inhabitants of St. Edmunds, 2, Q. B. Rep. 
S4. 


The Lehigh Water Company on June 21, 1880, ae- 
cepted the provisions of the act of 1874, and were then 
in precisely the position of a corporation newly char- 


tered under that act. 

What inconsistency or repugnancy is there between 
the act of 1867 and that of 1874. 

The act of 1874 contaimms this provision : 


“The right to have and enjoy the franchises and 
privileges of such incorporation within the district or 


locality shall be an exclusive one. 


Here is an inconsistency and repugnancy which is 


utterly and absolutely irreconcilable with the exercise 


4 
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of the privileges conferred upon the Borough of Easton 
by the act of 1867. 

The act of 1874, when its provisions were accepted 
by the water company, gives it the exclusive right, and 
yet it 1s seriously contended that the borough, because 
it is a borough, can exercise the right to construct works 
under the authority of a prior act of Assembly. 

Surely “the right to have and enjoy an exclusive 
privilege” is a mere empty form of words, if at the 
same time another corporation can compete with, and 
probably completely absorb the busmess of the com- 
pany. It is not said that their right shall be exclusive 
as to any other private corporation but that it 1s exclu- 
sive. There ought to be no doubt as to what that means. 


But further than this, the subsequent provisions of 
the act of 1874, clearly show that the intention of the 
Legislature was to furnish a substitute for the act of 
1867 and all similar acts. 

Prior to the adoption of the constitution of 1873, the 
statute books of Pennsylvania had become burdened 
with an immense mass of special and local legislation. 
Laws were introduced and passed for every conceivable 
purpose. The abuses of this system led to the popular 
demand for some method of staying this torrent of loose 
legislation, which was likely, instead of maintaining 


the rights of the people, to accomplish their destruction. 
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The Constitutional Convention was called, and they 
incorporated into the article on legislation the most 
rigid and stringent rules with reference to local or spec- 


ial legislation. 


A glance at the 3d article of our constitution and the 
enumeration in section 7, of the various kinds of special 
legislation therein prohibited, indicates the temper of 
the framers of the instrument, and by a parity of reas- 
oning, its adoption by the people in 1874, also reflects 
the popular demand for the correction of the evil. 


At this same election, the Legislature which enacted 


the act of 1874 under discussion, was chosen. 


We may therefore, with perfect propriety, assume 
that the legislators were imbued with the spirit of the 
age and designed by their statutory enactments to pro- 
mote the reforms which the constitution outlined and 


suggested. 


Bearing this in mind, the purpose of. the clause 7, of 
the 34th section of this act, appendix, page 40, becomes 


clearly apparent. 


“Tt shall be lawful at any time after twenty years 
“from the introduction of water or gas, as the ease may 
“be, into any place as aforesaid, for the town, borough 
“or city in which said company shall be located, to be- 


“come the owners of said works and the property of 
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“said company, by paying therefor the net cost of erect- 


“ing and maintaining the same, with interest thereon, 


“at the rate of ten per centum per annum, deducting 
“from said interest all dividends theretofore declared ; 
“ Provided, That nothing in this section contained shall 
“authorize a company incorporated under the provis- 
“ions of this act, to construct gas or water works within 
“the limits of any municipality, when gas and water 
“works shall have been constructed by said municipality, 
“without the lawful consent of the corporate authori- 


“ties thereof.” 


Compare this section with the act of March 12, 1867, 
and it is obvious that the purpose and design of the 
Legislature was to provide a general act as a substitute 
for all acts of a special nature relating to cities and 


boroughs. 


This tendency to general legislation and to the pro- 
vision of general laws to supplant and do away with 
the old method of accomplishing every thing by a spec- 
ial act of Assembly, manifested itself repeatedly in the 
enactments of this very legislature, and especially in 
legislation with reference to municipal corporations, 
Prior to 1874, all cities were incorporated under special 
acts. ‘This same Legislature provided a general act for 
the incorporation of cities, and no city can now be in- 


corporated, except under its terms. This is not there- 
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fore an isolated instance, but the statute book furnishes 
abundant instances in which this very design 1s clearly 
indicated. 

This general act is clearly inconsistent with and re- 
pugnant to the act of 1867. In the act of 1574, the 
borough can only purchase after twenty years; in the 
act of 1867 it can purchase at any time; 1n the act of 
1874, the borough must pay the net cost and ten per 
centum per annum, less the dividend, while in the act 
of 1867, they need only pay six per cent. ‘These differ- 
ences cannot be reconciled. The Lehigh Water Com- 
pany, relying upon this theory, that the new law re- 
pealed the old one, accepted its provisions, made ex- 
penditure of its capital; erected a new and expensive 
pumping works and now asks that it be protected in 
the enjoyment of its rights. 

Further than this, the proviso of this section in ex- 
press words excepts those municipalities which shall 
have constructed water works. Obviously this muni 
cipality to which the privilege had been granted, but 
which had failed to exercise it by erecting works— 
yea, more,—which had by popular vote refused twice 
in elections, twelve years apart, to exercise the priv1- 
leges, was regarded as having forfeited it, and the bor. 
ough cannot now seek to place itself in the category of 
those municipalities which are actually in the exercise 


of the privileges, 
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It is therefore no forced or strained construction of 
this act to declare that it effects an implied repeal of 
the special act of March 12, 1867, and that the Borough 


of Easton can only obtain a municipal water works 


under the provisions of the act of 1874. 


We assert also, that there is arother reason why the 
Borough of Easton cannot exercise the special privilege 


vi 


conferred upon it by the acts of 186 


By the first section of Article XVI, of the constitu- 
tion of 1873, it is provided that: “ All existing char- 
“ters or grants of special or exclusive privileges, under 
“which a dona fide organization shall not have taken 
“place and business commenced in good faith, at the 
“time of the adoption of this constitution, shall there- 


“after have no validity.” 


That this act of 1867 was a grant of a special priv1- 
lege to the Borough of Easton; that the Borough of 
Easton refused to exercise the privilege prior to the 
adoption of the constitution ; that there were no_bor- 
ough water works constructed or even In process of 
construction; that nothing was done which would in 
any way indicate an intention to exercise the privilege ;_ 
that no “business had been commenced in good faith,” 


are facets which are undisputed. 


Why, then, does not this section apply ¢ 


ERS ORT PRO TET REI LY. Bee rise EPR OM OMI 4 led IR ae BR SY fl Ne BC tte EO ans 


SPSS Pe 


Argument 41 


The learned Judge who wrote the opinion of the 
Supreme Court of Pennsylvania, says: 

“The 16th Article of the constitution has reference 
“to ‘private corporations,’ and it 1s to such corporations 
“alone that the first section apples. It was intended 
“to extinguish a vast number of charters obtained for 
“speculative purposes, under which ‘a bona fide organ- 
“ization’ had not taken place, nor ‘business been com- 
“menced in good faith,’ but which were being hawked 
“about to the manifest shame of the commonwealth. 
“No one ever supposed that this article was intended 
“to repeal an Act of Assembly, conferring additional 
“powers upon a municipal cerporation, for the mere 


“reason that the power had not been exercised.” 


With all deference to the learned and distinguished 
jurist, we challenge his statement, that Article 16 of 
the constitution apphes only to ‘‘ private corporations,” 
and think this Court can be readily convinced that such 
is not the fact. 

The learned Judge was probably misled by the fact, 
that in the copy of the constitution as printed im the 
Pamphlet Laws, this article is headed “ Private Corpora- 
tions.” An extended and exhaustive examimation of 
the Debates of the Constitutional Convention fails to 
show that any such title to the article was ever adopted 


by the convention. 
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Further than this, the Debates show that the article 


as originally reported to the convention, was given the 
title “Corporations,” (vide Debates of Constitutional 


Convention, volume 4, page 191,) so that the proper 


caption for this article is simply “Corporations,’ and not 
“private corporations.” The 13th section of the article 
defining the term “corporations,” was originally reported 
as the first section and would probably have retained 
its original and proper position had it not failed on first 
reading. It was subsequently incorporated in the ar- 
ticle. The convention certainly knew whether they 
were defining “corporations” or “private corporations.” 
That the term “corporations” includes municipal cor- 
porations would seem too plain for argument. Sub- 
stantially the same question was raised however, In 
Wheeler vs. The City of Philadelphia, 77, Pennsylvania 
State Reports, 338, with reference to section 3 of Article 
V of the constitution. In that instance, simply the word 


“corporations ” was used. Chief Justice Agnew said : 


“Tf it were the intention of the convention to restrict 
“the power of injunction to private corporations, It was 
“absolutely necessary to say so, or else by every rule 
“of sound interpretation the power exists as to corpora- 
“tions generally, It has been argued that the new con- 
“stitution distinguishes between public and private 


“corporations in other sections, referring sometimes to 
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“eities and counties, and sometimes to railroads and 


“other private corporations, This however, furnishes 
“no argument that the word “corporation” as nomen 
“generalissimum was intended to be restricted to. pri- 
“vate corporations * * * The single question 1s, 
“did the convention mean to confine our original jiris- 
“diction to private corporations? It did not say so, and 
“there is no reason to infer an intention expressed by 


“no appropriate language.” 


Were we without any other light upon this point, 
the reasoning of the learned Judge just quoted seems 
so ¢learly applicable to the question under discussion 


that we might safely rest here. 


But there are evidences in the 16th Article itself 
which repel the idea that it applies only to private cor- 


porations and excludes municipal corporations. 


Section 6 provides that “xo corporation shall engage 
“in any business other than that authorized by its 


“eharter.”’ 


Section 7, that “no corporation shall issue stocks and 
“bonds except for money, labor done, or money or pro- 


“perty actually received. 


Section 8, that “municipal and other corporations 


“and individuals invested with the privilege of taking 
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“private property for public use, shall make just com- 


“pensation for property taken, injured or destroyed.” 


Section 13, that “the term ‘corporations’ as used mn 
“this article shall be held to include all jomt stock 


* companies. 


A Constitutional Convention composed of the ablest 
lawyers in the state would certainly never be so care- 
less in its use of terms as to use the word “corpora- 
tion” when it meant only “private corporation,” or 
when it was treating one species include everv species 
by the use of a generic term. 

The learned Justice says: “no one ever supposed that 
this first section applied to municipal corporations.” 
That may be a cogent argument in support of his posi- 
tion but we fail to apprehend its force. It 1s purely a 
question of construction and there is no room for sup- 
position. 

We say that if the convention meant only private 
corporations they should have said so. As they did 
not, but used the term corporations, this clause effects 
corporations of every class. 

The Debates of the Constitutional Convention are, of 
course, of value in determining what the mtention of 
the framers of instrument was—perhaps of even greater 


value than the deliverances of the Supreme Court after 


Argument 


the adoption of this instrument. When this section 
was under discussion, it clearly appears that there was 
no thought of restricting the application of this clause 
to private corporations. In course of debate Mr. Clark 


sad ; 


“In order to embrace all charters for corporations as 
“well as all grants to private individuals, of special and 
“exclusive privileges, we (the committee,) have ei- 
“bodied both expressions in the section * * * A 
man could not organize himself, to be sure, m the case 
supposed ; he has no organization to make; but he can 
proceed to the enjoyment of the right which has been 
granted to him by the Legislature; and that 1s what 1s 


meant.” 


Can it be said that when we ask that this section be 
appled not to the grant of a special privilege to an in- 
dividual—but to a municipal corporation—that this 
was not contemplated by the framers of the constitu- 


tion? Surely not. 


This suggests another error into which the learned 
Judge apparently fell. He evidently lost sight of the 
fact that “ grants of special and exclusive privileges ” as 


b 


well as “charters” were mentioned. TTe makes both 
clauses, a “bona fide organization ” and “business been 


commenced ino good faith,” relate to the charters, 
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whereas, our reading of it would make the latter clause 
apply to the grants of special and exclusive privileges. 
That this is the correct reading, the remarks of Mr. 
Clark above quoted would seem to leave no room for 


doubt. 


The Borough of Easton could not “organize” as an 
evidence of its good faith, for it was for all municipal 
purposes already organized, but 1t could have “com- 
menced business in good faith” and its failure to do so 


makes the grant of this special privilege void and in- 


O} erative. 


If. we did not regard this as conclusive, we might 
add, that even admitting that this article apples only 
to private corporations, still this section would apply 
to this special privilege granted to the Borough of 


Easton. 

We have already shown that municipal corporations 
act in a dual capacity. They are for some purposes re- 
garded as public corporations and for some purposes as 


private corporations. This power conferred upon the 


Borough of Easton by the acts of 1867, was entirely 


foreign to 1t m its municipal character. The erection 


of a water works and the supply of its citizens with 
water was no part of its franchise as a municipal 


corporation, The very fact that it was necessary to 


pass a special Act of Assembly conferring this’ privi- 
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lege places that beyond dispute. Quoad hoc it is to be 
regarded as a private corporation, (Vid. authorities cited 
on pages 29, 30 and 31 of this Brief). As a private cor: 
poration, under this section of the constitution, it for- 
feits its special privilege, because on the adoption of 
the constitution it had done nothing in the way of ex- 
ercising the privilege ; it “had not commenced business 
in good faith.” 

Under every aspect of the case the injunction to re- 
strain the Borough of Easton from the exercise of the 
special privilege should have been awarded, and _ its 
refusal by the Court below and the dismissal of the 


Bill in Ee juity Was error. 


EDWARD J. FOX, 
EDWARD J. FOX, Jr. 
Counsel for Plaintiff in Error. 
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APPENDIX. 


AN ACT AUTHORIZING THE GOVERNOR TO 
INCORPORATE THE EASTON WATER 
COMPANY. 


Srecr. 1. Be it enacted by the Senate and House of 
Representatives of the Commonwealth of Pennsylvania, 
in General Assembly met, and it ts hereby enacted by the 
authority of the same, That Nathaniel Michler, John 
Herster, John Green, James Hayes, William Barnet, 
George Wolf and Philip H. Mattes, or any four of them, 
are hereby appomted commissioners to do and perform 
the several matters and things heremafter mentioned, 
that is to say, They shall, on or before the first day of 
May next, procure a book and enter therem as follows: 
We, the subscribers, promise to pay to the president 
and managers of the Easton water company, the sum of 
twenty-five dollars for every share set opposite to our 
respective names, In such manner and proportions, and 
at such times as shall be determined by the said com- 
pany, in pursuance of an act of the General Assembly, 
entitled “An act authorizing the Governor to Incorpor- 


ate the Easton water company.” Witness our hands 
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the day of in the year of our Lord one 
thousand eight hundred and seventeen.” And shall 
thereupon give notice in one or more of the newspapers 
published in the borough of Easton, for the space of 
two weeks or more, when and where, within the said 
borough, the said book will be opened to receive sub- 
scriptions of stock; at which time and place one or more 
of the said commissioners shall attend, and shall permit 
all persons of lawful age, either in their own names or 
in the names of others when they shall appear to be 
duly authorized, to subscribe for any number of shares 
of the said stock, not exceeding four on the first day: 
and the said book shall be kept open for three succes- 
sive days, unless four hundred shares shall have been 
sooner subscribed; and if within the said three days 
the four hundred shares shall not be subseribed, then 
the said commissioners, or the officers of the company 
after the same shall have been organized, may at any 
time afterwards open the book for the subscription of 
shares, until the whole number aforesaid shall be sub- 
scribed: Provided, That every person offering to sub- 
scribe in the said book in his own name, or the name of 
any other person, shall previously pay to the attending 
commissioners or officers two dollars for every share to 
be subscribed, out of which shall be defrayed the ex- 
pense attending the taking of such subsertptions and 


other incidental charges, and the remainder shall be paid 


si 
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over to the treasurer of the corporation, as soon as the 
same shall be organized and the ofticers chosen as here- 


Inafter mentioned. 


Sect. 2. And be it further enacted by the authority 
aforesaid, ‘That when thirty or more persons shall have 
subscribed two hundred or more shares of the said stock, 
the commissioners shall certify, under their hands and 
seals, the names of the subscribers and the number of 
shares subscribed by each to the Governor of this Com- 
monwealth, and thereupon it shall be lawful for the 
Governor, under his hand and the seal of the state, to 
create and erect the subseribers, and also those who shall 
afterwards subscribe, and their assigns, into one body 
politic and corporate, in deed and in law, by the name, 
style and title of “The Easton Water Company ;” by 
Which name the said subscribers shall have perpetual 
succession, and all the privileges and franchises incident 
to a corporation, and shall be capable of taking and 
holding the capital stock, and the increase and thereof, 
and of enlarging the same by new subscriptions, rf 1t shall 
be found necessary to fulfill the intent of this act, and 
of purchasing, taking and holding to them, their succes- 
sors and assigns, and of selling and transferring, in fee 
simple, or for any less estate, such lands, tenements, he- 
reditaments aud estate, real or personal, as shall be nee- 


essary in the prosecution of their works, and of suing 
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and being sued, and of doing every matter and thing 


which a corporation or body politic may lawfully do. 


Secr. 3. And he it further enacted by the authority 


aforesaid, That any three or more of the commissioners 


shall, as soon as conveniently may be after the letters 
patent are obtained, give at least ten days’ notice, In one 
or more of the newspapers, printed in the borough of 
Easton, of the time and place for the subscribers to meet 
and hold an election for officers of the company; who 
shall choose, by ballot, from among the stockholders 


resident in the said borough, nine managers, to conduct 


the affairs of the company until the second Monday in 
May then next ensuing; and in all elections each stock- p 
holder shall be entitled to one vote for each share bona 

fide held by him, not exceeding five, and for every five 
shares above the first five and not exceeding twenty, 
one vote, and no stockholder shall be entitled to more 


than eight votes at any election; and the said managers 


shall appoint one of their number president of their 


board, who shall sign all contracts and certificates of y 
stock ; and the said president and managers shall appoint a 
‘ ; 


one of the stockholders residing in the said borough, 
and not being member of the board, treasurer of the 
company, and shall also have power to appoint such 
other officers and agents as may be necessary; and the 


elections for officers thereafter shall be held annually on 
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the second Monday in May, at such place within the 
said borough as may be appointed by the managers, of 


which at least ten days’ 


notice shall be given in one or 
more of the newspapers printed in the said borough; 
and when vacancies happen, the managers shall supply 
them from among the stockholders until the next an- 
nual election: Provided, That no misnomer nor failure 
of election of officers on the day appointed, shall discon- 
tinue or dissolve the said corporation, but the managers 
and officers shall continue in office until a new election, 
which shall be made at such time and place within the 
said borough and after such notice as the board of mana- 


gers may prescribe. 


Sect. 4. And be tt further enacted by the authority 
aforesaid, That the president and managers, or any five 
of them, shall have power to adopt such by-laws, rules 
and regulations as do not contravene the constitution 
of the United States or of this Commonwealth, and 
may be necessary or expedient for the well-governing the 
affairs of the company, and they shall also have power 
to call special meetings of the stockholders whenever 
any circumstances occur which may render it necessary 


to consult them. 


Secr. 5. And be it further enacted by the authority 
aforesaid, 'That the president and managers shall pro- 


on) 
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cure a common seal, and the certificates of stock and 
other official acts shall be authenticated by affixing the 
same; and the president and managers shall procure certi- 
ficates for all the shares of the stock of the said company, 
and shall deliver one such certificate, signed by the 
president, countersigned by the treasurer and sealed as 
aforesaid, unto each person for every share (held by him 
or her) as soon as ten dollars shall be paid on such 
share; and every such certificate shall be transferable, 
in person or by attorney duly authorized, in the pres- 
ence of two credible witnesses, subject, however, to all 
payments due and to become due thereon, and the as- 
signee holding any certificate, having first caused the as- 
signment to be entered in a book of the company to be 
kept for that purpose, shall be a member of the corpora- 
tion, and possess and enjoy all the rights, privileges, 
benefits and emoluments to which he would have been 


entitled if he had been an original subscriber. 


Sect. 6. And be tt further enacted by the authority 
aforesaid, That the president and managers shall meet 
at such times and places as shall be directed by their 
by-laws, and when met five members shall be a quorum, 
and in the absence of the president a chairman may be 
chosen of the number met, and all their transactions, as 
well as every matter and thing relating to the affairs of 


the corporation, shall be entered in a book or books to 
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be kept for such purpose ; and a quorum being formed, 
they shall have full power to employ and contract with 
the engineers, artists and such workmen as they may 
deem necessary to carry on and complete their intended 
works, as well as to uphold, alter and repair the same, 
and also to fix the times and manner and in what pro- 
portion the stockholders shall pay the monies due on 
their respective shares, and to draw on the treasurer 
for all the monies that may be required to carry into 
full effect this act, or that may be required by their by- 
laws, rules and regulations, and generally to do all such 
other matters and things as by this act or their by-laws, 


rules and regulations they shall be authorized to do. 


Sect. 7. And be wt further enacted by the authority 
aforesaid, That it shall be the duty of the president 
and managers, as soon as may be after the company 
shall be organized, to proceed to bring and convey into 
the borough of Easton, by means of pipes, trunks, aque- 
ducts, forcing pumps or other machinery, some spring 
or stream of water from the neighborhood of the said 
borough, the right to which shall have previously been 
vested in the said company, and also to provide proper 
cistern and reservoirs for the reception thereof, and for 
that purpose they may enter into such lands or enclos- 
ures as may be necessary, and to dig ditches and to lay 
pipes or trunks through the same, doing as little dam- 
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age as possible to private property, and paying for what- 
ever injury shall be done by them, (when the parties 
cannot agree) according to an assessment made, under 
oath or affirmation, by three disinterested persons to be 
appointed, on application, by the court of common pleas 
in and for the county of Northampton; and the presi- 
dent and managers shall at all times (paying damages 
as aforesaid) have liberty to renew and repair the said 
pipes or trunks wherever laid; and shall also have lib- 
erty at all times to dig and lay pipes or trunks along 
roads and highways, and along the streets and alleys 
of the said borough, and to renew and repair the same, 
shutting up and amending any breaches which they may 
make as soon as possible; and it shall also be lawful 
for them to make cisterns or reservoirs in the streets or 
public ground in the said borough where the same may 


be deemed necessary. 


Sect. 8. And be it further enacted by the authority 
aforesaid, That the said president and managers shall, 


in such streets or parts of the said borough where pipes . 


shall have been laid, erect hydrants to be used solely 
for extinguishing fires, and they shall suffer individuals 
at all times to be supplied with water from the said 
pipes for domestic or manufacturing use, for such rea- 
sonable compensation as shall from time to time be 


agreed upon by the said president and managers and 
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such individuals, according to certain uniform rates 
which the said president and managers shall] hereafter 
adopt, having regard to the probable quantity of water 
which applicants are likely to consume, and to their 
distance from the place whence the water is to be drawn; 
and any person within the said borough, who shall take 
any of the said water for domestic or manufacturing 
use, without having previously contracted for the same 
with the said president and managers, shall forfeit and 
pay for every such offence the sum of one dollar, to 
the said president and managers, to be recovered before 
a justice of the peace in the same manner as debts of 
equal amount are now recoverable; Provided, That 
nothing herein contained shall be construed to compel 
the inhabitants of the said borough to use the water so 
introduced by the said company, or to prevent them 


from using water obtained in-any other way. 


Srcr. 9. And be it further enacted by the authority 
aforesaid, That the president and managers shall call 
in the capital stock of the company by installments, as 
the same may be required for the prosecution of the 
said work, and if any stockholder shall neglect to pay 
his installments after thirty days’ notice published in 


one or more of the newspapers printed in the said bor- 


ough, then payment thereof may be enforced as in other 
casés; and whenever the debts of the said company 
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shall have been paid, and the income shall exceed the | 
expenses of the company, the president shall declare a 4 
dividend on the stock paid in, half-yearly, on the first 
Mondays of January and July of each year, and shall 
publish the said dividend and the place where the same 
will be paid, and shall cause the same to be paid ac- | 


| i cordingly. 


~ > 


Srcr. 10. And be it further enacted by the authority 
aforesaid, That any person who shall wilfully destroy 


or injure, in any manner, the pipes, aqueducts, cisterns 


or reservoirs, hydrants, buildings or machinery, or any | 


of them, or any of the works of the said company, . 
erected in pursuance of this act, or shall wilfully cor- rr 
rupt or otherwise render unwholesome the spring or | 
stream of water which shall be conveyed and brought t 


into the borough of Easton by the said company, shall, 

on being thereof convicted before any justice of the if 
peace in and for the county of Northampton, by the 
oath or affirmation of one or more credible witnesses, 
| pay a fine not less than five nor more than twenty dol- 
Bur lars, one-half to the use of the poor of said borough, and 
i the other half to the informer, and shall moreover re- 


main liable for all damages to the company. 


Secor. 11. And be tt further enacted by the authority 


aforesaid, That if the said company shall not proceed 
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to carry on the said work within three years after the 
passing of this act, or shall not within five years after- 
wards complete the same, so far as to have conveyed 
the water within the limits of the town of Easton, or 
shall issue any note or notes in the nature or manner of 
bank notes, or transact any business in the manner or 
nature of banking, in any of these cases all and singular 
the rights, liberties and franchises, hereby granted to 
the said company, shall revert to this Commonwealth. 


REES HILL, Speaker of the 
House of Representatives. 


ISAAC WEAVER, 
Speaker of the Senate. 


Approvep—the twenty-fourth day of March, one thou- 
sand eight hundred and seventeen. 


SIMON SNYDER. 


> 
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AN ACT TO INCORPORATE THE WEST 
WARD WATER COMPANY. 


Secr. 1. Le it enacted by the Senate and House of 
Representatives of the Commonwealth of Pennsylvania, 
in General Assembly met, and it is hereby enacted by the 
authority of the same, That Francis A. Gwinner, Wil- 
liam Barnet, J. B. Odenwelder, H. M. Mutchler, Henry 
Keller, Melchoir H. Horn, Joseph Mester, Thos. Bishop, 
Philip Johnson and W. H. Pomp be, and they are 


hereby appointed Commissioners, and authorized and 
y ap} ; 


empowered to establish a company to be called the 
West Ward Water Company, for the purpose of intro- 


ducing into that portion of the borough of Easton, lying 


_— 


west of a newly laid out street, called Sitgreaves street, 


and into such portions of Forks township, as are adja- 


cent, a supply of pure water for the use of the mnhabi- 
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tants of the same; and it shall be the duty of the said 
commissioners or a majority of them, to procure a book 
in which they shall enter as follows: We, whose names 
are hereunto subscribed, do promise to pay the West 
Ward Water Company the sum of twenty-five dollars 
for every share of stock in said company set opposite 


to our names, In such manner and proportions as shall 
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be determined on by the board of managers of said com. 
pany. Witness our hands the day of Anno 
Domini one thousand eight hundred and_ fifty-four. 
The said book shall be kept open for the purpose afore- 
said, for ten days, due notice being given, or until four 
hundred shares shall have been subscribed, but no sub- 
scription shall be valid unless the person so subscribing 
shall pay to the said commissioners at the time of sub- 


scribing two dollars and a-half on each share subscribed. 


Secr. 2. When one hundred shares or more of said 
stock shall have been subscribed, and the sum of ten 
per cent. paid thereon, the commissioners or a majority 
of them, shall certify to the Governor, under oath or 
affirmation, the names of the subscribers, and the num- 
ber of shares subscribed by each, and that ten per cent. 
has been paid thereon; the Governor shall by letters 
patent, under his hand and seal of the Commonwealth, 
create and erect the subscribers, and if the subscription 
shall not be full at the time, then also, those that shall 
thereafter subscribe to the number aforesaid, into a body 
politic and corporate in deed and in law, by the name, 
style and title of the West Ward Water Company, and 
by that name the subscribers shall have perpetual sue. 
cession with all the privileges, franchises and immuni- 
ties incident to a corporation, and be able to sue and be 
sued, to plead and be impleaded, in all courts of record 
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and elsewhere: Provided, That nothing herein con- 
tained, shall be so construed as in any way giving to 
the said corporation any banking or trading privileges 
whatsoever. 

Secr. 3. That any five or more of said commissioners 
shall, as soon as conveniently may be after the letters 
patent are obtained, give at least two weeks’ notice in 
two newspapers published in Easton, of the time and 
place for the subscribers to meet and hold an election 
of ofticers of said company, when such subscribers shall 
choose by ballot five managers, who shall be stock- 
holders, to conduct the affairs of the company until the 
last Monday in January then next ensuing; and in all 
elections each stockholder shall be entitled to one vote 
for every share bona fide held by him; and the said 
managers shall appoint one of their number president 
of the board, who shall sign all certificates of stock; the 
president and managers shall have power to appoint a 
treasurer, secretary and such other officers and agents as 
may be necessary, and to take such security from their 
treasurer, for the faithful discharge of his duties, as they 
shall see proper; and the election shall be held annually 
on the last Monday in January, at such place as may be 
appointed by the managers, of which at least two weeks’ 


notice shall be given in one or more newspapers pub- 


lished in said borough; and when vacencies happen, 
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the managers shall supply them from among the stock- 
holders, until the next annual election: Provided, That 
no misnomer, nor failure of election of officers on the 
day appointed, shall discontinue or dissolve the said 
corporation, but managers and officers shal] continue in 
office until a new election, which shall be made at such 
time and place, and after such notice, as the board of 
managers may prescribe. 


Secr. 4. That the president and managers, or any 
four of them, shall have power to adopt such by-laws, 
rules and regulations, as may be deemed expedient for 
the well-governing the affairs of the company, and also 


shall have power to call special meetings of the stock- 


holders whenever any circumstances occur which may 


render it necessary to consult them: Provided, That 
such by-laws, rules and regulations, shall in no wise con- 
travene the constitution of the United States, nor of 


this Commonwealth. 


Secr. 5. That the president and managers shall pro- 
cure a common seal, and the certificates of stock, and 
other official acts, shall be authenticated by affixing the 
same; and the president and managers shall procure 
certificates for all the shares of stock of said company, 
and shall deliver one such certificate, signed by the 


president, and countersigned by the treasurer, and sealed 
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as aforesaid, unto each person, for each share held by 
him or her, as soon as the amount due thereon shall be 
paid; every such certificate shall be transferable in per- 
son, or by attorney duly authorized, in the presence of 
the president or treasurer of said company, in a book 
to be kept by the company for that purpose; and the 
assignee holding such certificate, shall be a member of 
the company, and possess and enjoy all the rights and 
privileges, benefits and emoluments, to which he would 


have been entitled if he had been an original subscriber. 


Sect. 6. That the president and managers shall meet 
at such times and places as shall be directed by their 
by-laws, and when met a majority shall be a quorum, 
and in the absence of a president a president pro tem- 
pore may be chosen of the number met, and all their 
transactions, as well as every matter and thing relating 
to the affairs of the corporation shall be entered in a 
book or books to be kept for that purpose; and a quo- 
rum being formed, they shall have full power to employ 
and contract with the engineers, artists and such work- 
men as they may deem necessary to carry on and com- 
plete their intended works, as well as to maintain, alter 
and repair the same, and also to fix the times and man- 
ner and in what proportion the stockholders shall pay 
the monies due on their respective shares, and to draw 


on the treasurer for all the monies that may be required 


v. 
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to carry into full effect this act, or that may be required 
by their by-laws, rules and regulations, and generally 
to do all such other matters and things as by this act or 
their by-laws, rules and regulations they shall be author- 


ized to do. 


Secr. 7. That it shall be the duty of the president 
and managers, as soon as may be after the company 
shall be organized for the purpose of introducing water 
into said West Ward, to purchase and hold in fee sim- 
ple, or for any less estate, any spring or springs, stream 
or streams of water, or any water power or powers near 
or convenient to said West Ward, or any lands, tena- 
ments, or hereditaments to which any spring or springs, 
stream or streams of water, or any water power or pow- 
ers may be appurtenant with full power, the same or 
any part thereof in the whole of their works, to grant, 
bargain, sell, alien, convey, mortgage, pledge, charge, 
encumber and devise, and dispose of at their will and 
pleasure, and shall convey said water into said West 
Ward and Forks township, by means of pipes, trunks, 
aqueducts or in such manner as they may deem most 
advisable and convenient, and should they find it nee- 
essary to provide proper cisterns or reservoirs for the 
reception thereof, and for these purposes may enter into 
such lands and enclosures as may be necessary, and to 


dig, ditch and lay pipe through the same, the company 
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doing as little damage as possible to private property, 
and the said president and managers shall at all times 
have liberty to renew and repair the pipes or trunks, 
cisterns or reservoirs wherever laid or constructed on 
and through private property, doing as little damage as 
possible, and shall also have liberty at all times to dig 
and Jay pipes and trunks along roads and highways 
and streets of the said West Ward and Forks township, 
lying west of Sitgreaves street as described in the first 
section of this act, and to renew and repair the same, 
shutting up and amending any breaches which they 


may make as soon as possible. 


Secr. 8. That the said West Ward Water Company 
shall from time to time and at all times furnish water 
for the extinguishment of fires free of charge to the 
borough, at points and places along improved property 
supplied with water by said company: Provided, That 
the town council of the said borough shall be at the 
expense of erecting and keeping in repair fire plugs, at 
the point and places above designated, and the said 
water company is authorized to supply individuals and 
corporations with water for family and other purposes, 
for such compensation as may be agreed upon between 
the said, company and individuals or corporations, or 


according to the rates adopted by the said company. 


Sect. 9 That the president and managers may call 
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in the capital stock by instalments as the same may be 
required, and if any stockholder shall neglect to pay 
after thirty days’ notice published in one or more news: 
papers in said borough, payment may be enforced by 
action of debt m the corporate name of said company 
against such delinquents as in other cases, and in case 
of inability to colleet such instalment or instalments, said 
company may declare said delinquent stock and the 
money paid thereon forfeited for the use of the com- 
pany, the president and managers shall declare divi- 
dends on the amount of stock paid in at such times as 


they may deem meet and proper. 


Sect. 10. That in case the owner or owners of any 
lands, through and upon which such ditch, pipe, trunks, 
aqueducts, reservoirs and cisterns are laid and con- 
structed, or the owner or owners of land upon which 
it may be found necessary to enter, for the pur- 
pose of digging, taking and carrying away clay, gravel 
or other materials necessary for the purposes aforesaid, 
or the owner or owners of any spring or springs, stream 
or streams of water which may be used and appropria- 
ted by the company, or any person who may be injured 
by the appropriation or division of the waters used by 
said company, cannot agree with the said company upon 
the damages or compensation to be paid to the said 


owner or owners, person or persons, It shall and may 
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be lawful for the parties to appoint, or if the parties 
cannot agree, then on application of the person or party 
complaining for the Court of Common Pleas of North- 
ampton County, to appoint three disinterested and suita- 
ble persons to accertain and report to said Court on oath 
or affirmation what damages if any, have or will be done 
by said company, which report having been returned 
and confirmed by the Court, judgment shall thereon be 
entered, and execution be issued therefor with costs, as 
in other cases: Provided, That either party may appeal 
from the report, or award to the Court within twenty 
days after the same shall have been reported in open 
Court in the same manner that appeals are allowed from 


the award of arbitrators. 


Sect. 11. That any person who shall wilfully destroy 
or injure in any manner, the ditches, pipes, aqueducts, 
trunks, cisterns, reservoirs or any other of the works 
belonging to said company, erected in pursuance of this 
act, or shall wilfully corrupt or render unwholesome, or 
unfit for use, the spring or springs, stream or streams 
of water used by said company, or the water in any 
ditch, dug or erected by the said company, or shall 
in any manner pollute or render noxious or offensive 
the said water, every such person so offending shall 
forfeit and pay a sum not Jess than five nor more than 
one hundred dollars at the discretion of the magistrate, 
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before whom suit may be brought for the same, and 
which penalty may be recovered with costs in the name 
of the said corporation, in the same manner that debts 
of one hundred dollars and under are recoverable, the 
one-half for the use of the person who shall give infor- 
mation, and the other half for the use of the company; 
and if any person against whom judgment shall be ren- 
dered as aforesaid, shall neglect or refuse to pay the 
amount of such judgment, and no goods or chattels of 
such person can be found whereof, to levy the same by 
execution, then such person or persons shall be com- 
mitted to the jail of Northampton County, for any 
period of not less than one nor more than fifty days, at 
the discretion of the justice rendering such judgment, 
and shall, moreover, remain lable for the full amount 
of damages to the said company, in any other action 
instituted by them, and shall be subject to mdictment 
for a misdemeanor, in the Court of Quarter Sessions, of 


said county of Northampton. 


Secr. 12. That any person or persons who shall 
take or use any of the said water for any purpose or 
use whatever, without having previously contracted 
for the same, with the said company, shall forfeit and 
pay for every such offence, the sum of three dollars to 
the said company, to be recovered before a justice of the 


peace, in the name of said company, by action of debt. 
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Sect. 13. That the said company, if necessity re- 
quire, shall have power at any time to borrow any sum 
of money, not exceeding ten thousand dollars, to be 
applied to the prosecution or improvement of the said 
work or works, and to pledge their goods aud chattels, 
property, franchises and effects, by mortgage or other- 
wise, for security and re-payment of the same: Provided, 
That no bonds for a less sum than one hundred dollars 


shall be issued. 


Secr. 14. That the owners of said freehold on and 
upon which the water of the said company is taken and 
used, shall in all cases be the parties with whom the 
contracts, for the use of the water, shall be made, and 
the said rea] estate be bound for, and lable for the pay- 


ment of the same. 


Sect. 15. That it may be lawful for the said com- 
pany to increase the number of shares to eight hundred, 
in case It shall be found necessary for the due comple- 
tion and extension of the objects and purposes intended 
by this act. | 

KE. Bb. CHASE, Speaker of the 
House of Representatives. 
M. M’CASLIN, 


Speaker of the Senate. 


ApprovED—The fourth day of May, one thousand eight 


hundred and fifty-four. 
WM. BIGLER. 


A SUPPLEMENT ACT TO INCORPORATE THE 
WEST WARD WATER COMPANY 
OF EASTON. 


Sect. 1. Le tt enacted by the Senate and House of 
representatives of the Commonwealth of Pennsylvania, 
in General Assembly met, and it ts hereby enacted by the 
authority of the same, That it shall be lawful for the 
West Ward Water Company to lay pipes, erect hy- 
drants, introduce water and exercise all the powers, 
privileges and authority granted and conferred upon 
them by the act of incorporation to which this is a sup- 
plement, throughout the whole extent of the borough 
of Easton, excepting so much of the said Act as 1s in- 
consistent with the provisions of this Act: Provided, 
That in the erection and construction of the works of 
the said company, they shall not lay their pipes or erect 
their hydrants or other machmery in such way or man- 
ner as to interfere with or injure the pipes, hydrants, 
or other machinery of the Haston Water Company here- 


tofore laid, erected or constructed. 


Srecr. 2. That it shall be lawful for the West Ward 


Water Company to purchase and consolidate all the 
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property, real, personal or mixed, belonging and apper- 
taining to the Easton Water Company, and the same to 
hold, occupy, use and enjoy together with all the rights, 
privileges, powers and authority of the said Easton 
Water Company of whatsoever kind or nature, upon 
such terms and conditions as may be agreed upon by 
the said companies, subject, nevertheless, to the habili- 
ties, restrictions, regulations and requirements contained 
in the act of incorporation of the said Easton Water 
Company, and the several supplements thereto, and the 
act of incorporation of the said West Ward Water 
Company and this Act. 


Sect. 3. That it shall be lawful for the said West 
Ward Water Company te increase the number of their 
shares and amount of capital stock, and to issue certifi- 
cates therefor to such number and amount as shall be 
necessary to carry into effect the provisions of this Act, 
and to borrow any sum of money not exceeding twenty 
thousand dollars, and to secure the payment of the same 
in the same manner as 1s provided in the thirteenth sec- 
tion of the act to which this 1s a supplement, and the 
same notice shall be given, and the same payments 
made as to the increase of shares and amount of capital 
as is provided in said act, for the organization and man- 


agement of the said company. 


Seer. 4. That it shall be the duty of the said West 
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West Ward Water Company, in addition to furnishing 
a sufficient supply of water for the extinguishment of 
fires as provided for in the eighth section of the act, to 
which this is a supplement, to erect and keep in repair 
at their own expense, fire plugs as designated in said 
section, and in the event of an ornamental fountain 
being erected by the borough or citizens thereof, to 
supply the same with a reasonable quantity of water 
free of charge: Provided, That in such parts of the said 
borough as the said company shall lay pipes and _ fur- 
nish water along the streets, in which the Easton Water 
Company have erected fire plugs, the said West Ward 
Water Company shall alternate with the Easton Water 
Company, in the erection and keeping in repair of a 


sufficient number of fire plugs for the said borough. 


Srcr. 5. That it shall not be lawful for the West 
Ward Water Company, the said Easton Water Com- 
pany, or either of them after the first day of January 
next, to charge any person or persons or corporation 
for the use of water furnished by them, at a greater 
‘ate than the rates hereby established for the cases here- 
inafter enumerated ; and it shall be the night of citizens 
of the said borough to demand and receive of the said 
water companies, or either of them, a supply of good 
water at any rate per annum not exceeding the follow- 


ing, which it shall be lawful for the said companies or 
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either of them to demand and receive, at such times, 
and upon such conditions, as they or either of them, 
shall by their by-laws establish for the furnishing of 
water generally; for each hydrant or the use of a hy- 
drant, four dollars; for the first extra cock, one dollar, 
for the second and each subsequent cock, fifty cents ; 
for every private bath, three dollars; for every public 
bath, five dollars; for every pave wash, three dollars; 
for the bar of every hotel, and for every place where 
liquors are sold and drank, twenty dollars; for every 
office, store and for every shop where water 1s not used 
for mechanical purposes, one dollar; and for every other 
‘ase not above enumerated, such reasonable sum as may 


be agreed upon by the parties. 


Sect. 6. That the qualified electors of the borough 
of Easton shall at their next annual borough election, 
and annually thereafter, elect three disinterested citi- 
zeus of said borough, who shall be called water com- 
missioners, whose duty it shall be to meet at the town 
hall of the said borough within twenty days after the 
said companies or either of them shall have laid their 
annual water tax, and notified each taxable of the 
amount of his, her or their tax, and hear their com- 
plaints of citizens of the said borough as to any injus- 
tice in the levying of said tax, and after hearing the 


parties present, the said water commissioners shall make 


“ 
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such decree in the premises as shall be equal and just, 
and such decree shall be final between the parties : Pro- 
vided, That before proceeding to the performance of 
their official duties, they shall take and subscribe the 
constitutional oath of this Commonwealth, and shall 
give at least five days’ notice of such meeting in at least 
two of the newspapers published in the said borough: 
And provided, That on failure to elect, or in case of 
racation from any cause, the Town Council shall be 
authorized to appomt until the next annual election. 

Sect. 7. That so much of the Act of Incorporation, 
to which this 1s a supplement, as renders real estate, or 
any interest in real estate, greater than a freehold, lia- 


ble for water rents, 1s hereby repealed. 


Secr. 8. That it shall: not be lawful for the said 
West Ward Water Company after the passage of this 
act, to make a dividend among the stockholders thereof 
of any greater sum than ten per cent. of the net pro- 
ceeds of the said company; and whenever the same 
shall exceed such sum, the excess thereof shall, under 
the approval of the Court of Common Pleas of said 
county of Northampton, be invested in trust for the use 
of the said borough of Easton from time to time, until 
the amount of such fund shall equal the actual cost of 
the said water company, for the erection and construc- 


tion of their works as aforesaid, when the said company 
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shall accept the same, and in consideration thereof trans- 
fer all the rights and property aforesaid to the corpora- 
tion of the Borough of Easton; and until such time it 
shall be the duty of the managers of the said company 
to make and report to the said Court an annual state- 


ment of the business affairs of the said company. 


HENRY K. STRONG, Speaker of the 


House of Representatives. 


WM. M. HIESTER, 
Speaker of the Senate. 


Approvep—The fifth day of May, Anno Domini one 


thousand eight hundred and fifty-five. 


JAS. POLLOCK. 


+ 
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AN ACT SUPPLEMENTARY TO AN ACT IN- 
CORPORATING THE WEST WARD WATER 
COMPANY, OF THE BOROUGH OF EASTON. 


Secr. 1. Be it enacted by the Senate and House of 
Representatives of the Commonwealth of Pennsylvania, 
in General Assembly met, and it ts hereby enacted by the 
authority of the same, That the West Ward Water Com- 
pany are hereby authorized and empowered to execute 
a mortgage or mortgages of all their estate, real, per- 
sonal and mixed, or of so much thereof as the board of 
directors shall think fit, and of all their chartered and 
corporate franchises, rights and privileges, to those per: 
sons who, as endorsers, sureties or Guarantors for said 
West Ward Water Company, have paid, or are lable 
to pay, the bona fide mdebtedness of said company : 
and the board of directors shall have power to ascertain 
and designate the said Morteaves, and the amount for 


Which said mortgage or mortgages shall be given. 


Sect. 2. At any judicial sale which shall be had 
under said mortgage, all the aforesaid estate, franchises, 
rights and privileges, described and set forth in said 
mortgage, shall pass to and vest in the purchaser or 


purchasers at such sale, in the same manner and with 
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the same effect as the same were held and enjoyed there- 


tofore by the said mortgagors. 


Secr. 3. The said purchasers shall proceed to organ- 
ize their corporation, issue certificates of stock, not ex- 
ceeding one hundred and twenty thousand dollars, in 
sums of fifty dollars each, representing their corporate 
property, and proceed to complete and conduct their 
works of said corporation, under the name and style of 


“The Lehigh Water Company.” 


Sect. 4. Any such sale made as aforesaid, the said 
corporate estates, rights, privileges and franchises shal] 
be sold clear of all incumbrances; and the purchase 
money shall be apphed to the hens in order of priority, 
according to law, and under the direction of the court, 


if required by the parties interested. 


Secr. 5. The West Ward Water Company shall con- 
tinue to exist for the mere purpose of liquidation, and 
unless a sequestrator shall be appointed by the court, 
such liquidation shall be conducted by the board of 


directors. 


Secr. 6. That the corporation of the borough of 
Easton be and they are hereby authorized to increase 


its indebtedness to an amount not exceeding one hun- 
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dred and twenty thousand dollars; and for that pur- 
pose to issue the bonds of the said corporation, with 
interest coupons attached, in such sums, and payable 
with interest at such dates as the Town Council of the 
said borough of Easton shall order and direct, and to | 
dispose of the said bonds for the best rates and on the 
best terms can be obtained for the same, for the pur- 
pose of supplying the said borough of Easton with 
water: Provided, That said corporation of the borough 
of Easton shall become the purchaser of the property 
of the West Ward Water Company, under the sale au- 


thorized by this Act, or otherwise. 
JOHN M. THOMPSON, Speaker of the 
House of Representatives pro tem. 


WM. M. FRANCIS, 
Speaker of the Senate. 


A pprovep—The twentieth day of March, Anno Domini 


one thousand eight hundred and sixty. 


WM. F. PACKER. 


A FURTHER SUPPLEMENT TO THE BOR- 
OUGIT OF EASTON, AUTHORIZING THE 
TOWN COUNCIL OF SAID BOROUGH TO 
CONSTRUCT AND PROVIDE PUBLIC WATER 
WORKS, AND TO AUTHORIZE THE ELEC- 
TION OF WATER COMMISSIONERS. 


Secr. 1. Be it enacted by the Senate and Louse of 
Representatives of the Commonwealth of Pennsylvania, 
in General Assembly met, and tt ts hereby enacted by the 
authority of the same, That the corporation of the bor- 
ough of Easton, in the county of Northampton, be and 
is hereby authorized to construct and provide public 
water works for said borough and vicinity, and for the 
protection of the property of the citizens, and to this 
end hold the real and personal estate necessary, for 


carry ie out the object of this wAct. ., 


Sect. 2.) That said borough corporation shall have 
power to buy the works of any existing water compa- 
Mes there, now mm operation, with the rights, powers, 
privileges and franchises to them belonging, in case it 
shall bedeemed advisable: Provided, however, That the 
amount paid in such purchase shall not exceed the sum 


paid by said existing water companies, with six percen- 
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tum thereon, after deducting all dividends and interest 


received by the stockholders thereof. 


Sect. 3. That the qualified voters of said borough, at 
the next election, shall select three competent. free- 
holders, one from each ward, to compose a board of 
water commissioners, Who shall have full power and 
authority to carry this Act into effect, and by contract, 
or otherwise, locate and construct water works with 
sutticient reservoir, using the water from the river Dela- 
ware, and generally with power to make all contracts 
and purchases necessary therefor; said commissioners, 
when elected, to hold their office for one, two and three 
years respectively, which shall be ascertained by lots 
drawn in presence of, and under the superimtendence 
of the town council of said borough, at a meeting, in 
the town hall, to be called for that purpose, within 
thirty days after election; which being done, one water 
commissioner thereafter shall be elected annually for 
the term of three years, and in case of death, resignation 
or removal from office, the board of town council shall 
appoint, by a majority thereof, to fill vacancies until 


the next election. 


Sect. 4. That the borough corporation is authorized 
to issue bonds to raise the money necessary for the pur- 
pose of this Act, payable with six per centum interest, 


eae 
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semLannually, to the holders thereof; said bonds to be 
exempt from taxation for borough purposes, the amount 
thereof not to exceed one hundred and fifty thousand 
dollars, and payable in ten, fifteen, twenty and twenty- 
five years after issue, with the reserved right to pay the 


same, or any number thereof, after five years. 


Secr. 5. That water shall be supphed along the 
streets and alleys of said borough, where the same is 
built up, and the borough sufficiently furnished with 
fire plugs and public hydrants, for the use of the eitt- 


zens, as soon as conveniently can be done. 


Sect. 6. That the real and personal estate of the 
citizens, within the watered district, shall be liable to 
taxation for water purposes, to be collected with the 
borough tax, in such amount as shall be necessary, from 
year after year, to pay the interest on the unpaid bonds 
issued, with the principal thereof, as they become due, 
after first applying the income of the works to this 


purpose, 


Sect. 7. That said commissioners shall fix and estab- 
lish the water rates chargeable to consumers; which 
same shall be paid quarterly, after ten days’ notice 
given; and for default of payment, by any consumer, 


for ten days after due, such water rates shall be col- 


lected with costs. by due course of law. 
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Sect. 8. That the revenue from said water works 
shall be paid over to the borough treasurer, whose oft- 
cial bond shall be increased by such an amount as shall 
be sufheient to cover the same, and for the faithful per- 
formance of the duties of his office as receiver of water 


and borough tax. 


Sect. 9. That all moneys appropriated to the con- 
struction of said water works, shall be drawn by checks 
on the borough treasurer, signed by said commissioners, 
or a majority of them, and countersigned by the presi-: 


dent of the town council, for the time being. 


Sect. 10. That all assessments for water dues, by 
the commissioners, shall be made on, or before the first 
day of March, in every year; and that said commission- 
ers, after assessment, within ten days, on public notice 
given, shall meet at the town hall for three successive 
days, and longer, if necessary, to hear objections made 
by the citizens, and to decide thereon; from whose de- 
cision any water consumer may take appeal, within five 
days, to the town council, for final hearing and judg- 


ment. 


Secr. 11. That the board of water commissioners 


shall appoint a clerk and water superintendent, and 


keep accurate books, containing all expenditures made 
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by them in the construction of the works, showing the 
amounts drawn from the borough treasurer therefor, 
also, a record of the annual assessment of water rates, 
and every other matter pertaining to the duties of their 
ottice, of which they shall annually make report, in 
writing, to the council of the borough corporation, and 


oftener, if required, 


Sect. 12. That it sha!l be the dnty of the town coun- 
cil, and they are hereby required, to enact and enforce 
such ordinances as may be necessary for the protection 
of the watks, and all pipes, fixtures and appliances con- 
nected therewith, and for imposing fines and penalties 
upon all persons for malicious and wilful waste of 
water, and generally for all other offences, in any way 
tending to the injury of the property, rights and fran- 
chises acquired under this act. 


Sect. 13. That the town council shall exercise a gen- 
eral supervision over the water works, and the affairs 
and doings of the commissioners, with their superinten- 
dent and clerk; shal! have power to dismiss from office, 
in case of malfeasance, by a vote of two-thirds; and 
from time to time to adopt such rules as may be neces- 
sary, for the careful and judicious management of the 
water department, to the end that the water rates es- 
tablished may be equal and just, and the revenue there- 


~] 
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from such as ultimately to cancel and discharge the lha- 
bility of the borough corporation, authorized under this 


act. 


JOHN P. GLASS, Speaker of the 
House ot Representatives. 


LOUIS W. HALL, 
Speaker of the Senate. 


ApprovEp— The twelfth day of March, Anno Domini 


one thousand eight hundred and sixty-seven. 


JNO. W. GEARY. 


A SUPPLEMENT TO AN ACT PROVIDING FOR 
THE PURCHASE, ERECTION AND CON. 
STRUCTION OF PUBLIC WATER WORKS, 
FOR THE BOROUGH OF EASTON, NORTH- 
AMPTON COUNTY, BY THE CORPORATE 
AUTHORITY OF SAID BOROUGH. 


Sect, 1. Be it enacted by the Senate and House of 
Representatives of the Commonwealth of Pennsylvania, 
in General Assembly met, and it is hereby enacted by the 
authority of the same, That the qualified voters of 
Easton shall have the right to determine, by vote, the 
expediency of constructing water works, by said bor- 
ough corporation, as provided in the act to which this 
is a supplement; and for this purpose the council are 
directed and required to call a special election, in the 
respective wards, to be conducted in the manner pro- 
vided for spring elections, the expense of which shall 


he pat by the borough. 


Sect. 2. That the borough council shall provide two 
sets of tickets for the said election, with the general 
heading, “ Borough Water Works,” and underneath the 


sume, on one set, “In favor of,” on the other set, 


~ 
\ 
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\ 
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“Against,” that the voice of the people may be clearly 
expressed, which same, when ascertained, shall be en- 


tered upon the books of the borough corporation. 


Sec. 3. That in case the majority of the qualified 
voters of said borough, as determined by said election, 
shall be in favor of said act, it shall be the duty of the 
town council forthwith to proceed and carry out the 
provisions therein contained ; but in case the majority 
shall pronounce agaist the same, all proceedings unde’ 
the act may be suspended, until the citizens may deter- 
mine hereafter, at some spring election, to carry out its 
provisions, and construct public water works, under the 


act authorizing the same, to which this is a supplement. 
JOHN P. GLASS, Speaker of the 
Flouse of Representatives. 


LOUIS W. HALL, 


Speaker of the Senate. 


ApprovEep—The fifteenth day of April, Anno Domi 


one thousand eight hundred and sixty-seven. 


JNO. W. GEARY. 


PROVISIONS OF THE ACT OF 1874 “TO PRO- 
VIDE FOR THE INCORPORATION AND 
REGULATION OF CERTAIN COR- 
PORATIONS.” 


CORPORATIONS ACCEPTING. SEC. 26. 


Corporations for any of the purposes named, and 
covered by the provisions of this Act, heretofore created 
by any special act, or in existence under the provisions 
of any general law of this commonwealth, upon accept- 
ing the provisions of the constitution and of this Act 
by writing under the seal of said corporation, duly filed 
in the office of the secretary of the commonweaith, shall 
be entitled to all the privileges, Immunities, franchises 
and powers conferred by this act upon corporations to 
be created under the same: amd upon such acceptance 
and approval thereof by the governor, he shall issue 


letters puttent to said corporation reciting the same. 
WATER AND GAS COMPANTES. SEC, +. CLAUSE 39, 


The riehit To hive nid eH JOV the franelises nnd priv. 
reves of stich mcorporation within the distriet or local- 
itv covered by its charter shall be an exclusive one: 


sna lie other COMP ATEN shial] ae Incorporated for thet 
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purpose until the said corporation shall have from its 
earnings realized and divided among its stockholders, 
during five years, a dividend equal to eight per centum 
per annum upon its capital stock: Provided, That the 
said corporations shall at all times furnish pure gas and 
water, and any citizen using.the same may make com- 
plaint of impurity or deficiency im quantity, or both, 
to the court of common pleas of the proper county, by 
bill filed, and after hearing the parties touching the 
same, the said court shall have power to make such 
order in the premises as may seem just and equitable, 
and may dismiss the complaints or compel the corpora: 


tion to correct the evil complained of. 


CopREME COURT OF THE UNITED STATES 


The Lehigh Water Company, 
Plaintiff in. Error. 
VS. 


The Corporation of the Borough of Easton 
and the Board of Water Commissioners 
of the Borough of Easton. 


Defendants in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYLVANIA. 


Brief for Defendants in Error. 


WILLIAM 8S. KIRKPATRICK, 
ROBERT I. JONES, 
Counsel for the Board of Water Commissioners 
of Easton, Defendant in Error. 
FRANK REEDER, 
WILLIAM BEIDELMAN, 
Counsel for the Borough of Easton, Defend- 


ant an Error. 


EXPRESS PUB CO. PRINT, EASTON, PA. 


SUPREME GourT of THE UNITED STATES. 


OCTOBER TERM, 1886. NO. 199. 


THE LEHIGH WATER COMPANY, 
Plaintiff in Error 
vs. 
THE CORPORATION OF THE BOROUGH OF EASTON 
AND THE BOARD OF WATER COMMISSIONERS 
OF THE BOROUGH OF EASTON: 


IN ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYLVANIA. 


BRIEF FOR DEFENDANTS IN ERROR. 


WILLIAM 8S. KIRKPATRICK, 
ROBERT I. JONES, 
Counsel for the Board of Water Commissioners 
of Easton, Defendant in Error. 
FRANK REEDER, 
WILLIAM BEIDELMAN, 


Counsel for the Borough of Easton, Defend- 
ant in Error. 


RE WIT cil ARS, See. ee: Y Aine, Pies SPS. 


Opinion of the Court of Common Pleas of 
Northampton County, Pennsylvania. 


This is a bill filed by the above-named plaintifts 
against the defendants, to restrain by injunction pre- 
liminary until final hearing, and after final hearing 
perpetually the Corporation of the Borough of Easton 
and the Town Council of the said borough from con- 
structing or providing pubhie water works, or from ap- 
propriating any money for the construction of the said 
water works, and the said Board of Water Commission- 
ers from locating and constructing water works for the 
supply of the citizens of Easton with water. 


The specific grounds upon which the relief, by in- 
junction, is sought to be sustained, are : 


First. That the grant by the Act of the General 
Assembly, entitled ‘““A further supplement to the Bor- 
ough of Easton, authorizing the Town Council of the 
said borough to construct and provide public water 
works, and to authorize the election of Water Commis- 
sioners,” passed March 12, 1867, and the Act of the 
General Assembly, entitled “A supplement to an Act 
providing for the purchase, erection and construction of 
public water works for the Borough of Easton, North- 
armapton County, by the corporate authorities of said 
borough,” passed April 15, 1867, has no validity under 
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Article X VI., Section 1, of the present Constitution, in- 
asmuch as the Borough of Easton did not avail itself of 
the privileges conferred by said acts before the adop- 
tion of said constitution. 


Second. That the plaintiffs on the 21st of June. 
1880, accepted the provisions of the Act of April 29, 
1874, entitled “An Act to provide for the incorporation 
and regulation of certain corporations,” whereby “their 
right to have and enjoy the franchises and privileges of 
such corporation within the district or locality covered 
by its charter is an exclusive one.” 


Third. That the said Acts of March 12, 1867, and 
April 15, 1867, are unconstitutional. 


1. As to the effect of the first Section of Article 
XVI., of the present constitution, which declares that 
“all existing charters or grants of special or exclusive 
privileges, under which a dona fide organization shall 
not have taken place and business been commenced in 
good faith-at the time of the adoption of this constitu- 
tion, shall thereafter have no validity.” This article is 
designated “Private Corporations.” It is manifest from 
the language of the first section that it was not intended 
to apply to municipal corporations. The charters, ete., 
referred to in the section contemplate an organization 
by individuals under the existing charters or grants of 
special or exclusive privileges, and business commenced 
under said organization. ‘This language is not appro- 


priate to a mere enlargement of powers and privileges 


conferred upon a municipal corporation already in ex- 
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istence and perfoi1ming its gvas¢ governmental functicns. 
A power subsequently conferred, or a duty imposed 
upon a municipal corporation to erect water works, re- 
quires no special organization to carry it into effect ; 
nor can it be said, that when such water works are 
completed and in o} eraticn, that the municipal corpor- 
ation is doing Lusincss. A municijal corporation, like 
a borough, as distinguished from a private corporation, 
isa body politic and corporate, established by law, to 
share with civil government of the country, but chiefly 
to regulate and administer the local or internal affairs 
of the city, town or district which is incorporated. The 
word “charter,” in the above section of the constitution, 
is synonymous with the words “grants of exclusive or 
special privileges,” immediately following it; and the 


purpose of the constitutional provision under certain 
conditions, is to make invalid and destroy the entire 
corporate, power and franchise and not to make invalid 
and destrov a mere enlargement of privileges granted 
by subsequent legislation to a corporation already or- 


ganized. 


2. The 26th section of the Act of April 29, 1874, 
relating to the incorporation and regulation of cer- 
tain corporations, provides, that “corporations for 
any of gfhe purposes named, and covered by the 
provisions of this Act, heretofore created by any 
special act, or in existence under the provisions of any 
general law of this Commonwealth, upon accepting the 
provisions of the Constitution and of this Act, by writ- 
ing under the seal of said corporation, duly filed in the 
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ottice of the Secretary of the Commonwealth, shall be 
entitled to all the privileges, immunities, franchises and 
powers conferred by this Act upon corporations to be 
created under the same,” ete. 


The 54th section of the same Act relates to gas and 
water companies, and the 5d clause of said section 
provides that “the right to have and enjoy the 
franchises and privileges of such incorporation 
within the district or locality covered by its char- 
ter shall be an exclusive one; and no other company 
shall be incorporated for that purpose until the said 
corporation shall have, from its earnings, realized and 
divided among its stockholders, during five years, a 
dividend equal to eight per centum per annum upon its 
capital stock.” 

The plaintiffs having accepted the provisions of the 
Constitution and of the Act, claim the right to have and 
enjoy exclusively, except as therein restricted, the fran- 
chises conferred on them by their charter of incorpora- 
tion, on the ground that the legal effect of the Act of 
[874 is a repeal of the Acts of March 12 and April 15, 
1867. Wethink not. That the plaintiffs have certain 
rights that are exclusive for a limited period, there is 
no doubt. But how and as to what parties? Clearly 
not against a corporation of like character authorized 
by law to supply water to the inhabitants of the Borough 
of Easton, and in existence and operation at the time of 
the incorporation of the plaintiffs under the Act of 
1874. The statute prohibits the incorporation of any 
other company for the same purpose until the corpora- 


of Northampton County, Penna. 


tion shall have, from its earnings, rcalized end divided 
among its stockholders, during five years, a dividend 
equal to 8 per centum upon its capital stock. The 
words of the statute that the right shall be en “exclu- 
sive one,” standing alone probably would confer such a 
right even against an existing corporaticn of like 
character, not organized and with no water works ‘n 
operation, and also against a municipal corpcration 
where the latter has not availed itself of the right and 
privilege to erect and operate such works. But the 
words immediately following the words “exclusive one,” 
and part of the same sentence, manifestly show the words 
“exclusive one” have reference to the prohibition in the 
future, under certain limitations, of the incorporation cf 
another company fora like purpose. It also apyears 
that it was not the intention of the Legislature to inter- 
fere with the municipal rights, for the 7th clause of the 
same section provides “that nothing in this section c¢on- 
tained shall authorize a company incorporated under 
the provisions of this Act to construct gas or water works 
within the limits of any municipality, where gas or 
water works shall have been constructed by said muni- 
cipality, without the lawful consent of said corporate 
authorities thereof.” Thus while the statute protects 
the rights of municipalities against their invasion by in- 


7 


corporated companies, where water works have already 
been constructed by the former, it nowhere, either by 
express words or clear implication, excludes the 
right of municipalities having the legal authority 
as in this case, to erect water works from exercising the 
same. It is not pretended that the acts of 1867 are ex- 


cen ee ne as Ric 
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pressly repealed. The acts that are expressly repealed 
are those of April 7, 1849; April 24, 1854, July 18, 
1834, and Mareh 21, 18735. Moreover the rule of con- 
struction is that “all acts of incorporation and acts ex- 
tending the privileges of incorporated bodies, are to be 
taken most strongly against the companies. Whatever 
is not expressly and uneyuivocally granted in such acts 
is taken to be withheld.” Packer vs. Sunbury and 
Erie Railroad Company, 7 Harris, 218. In this case 
Black, C. J., says that “the same rule was laid down by 
Chief Justice Marshall in Bellinger vs. The Provi- 
denee Bank, 4 Pet., 514, and in the Cnharles River 
Bridge vs. The Warren Bridge, 11 Pet., 420, it was 


placed on grounds so impregnable by the present Chief 


Justice of the United States that it is not probable that 
we will ever hear it seriously questioned again.” 


As to the unconstitutionality of the act of March 12, 
1867, and April 15, 1867. It is contended by the 
plaintiffs and so set forth in their bill, that in 1867, and 
prior thereto, they had the legal right of introducing into 
the borough of Easton and such portionsof Forks Town- 
ship as are adjacent, a supply of pure water for the use 
of the inhabitants of the same ; that this right was origi- 
nally granted to the “West Ward Water company” and 
“The Easton Water Company,” bodies duly ineorpo- 
rated by law; that by virtue of the powers and _privi- 
leges granted to said corporations they expended large 
sums of money in the erection and construction of water 
works and reservoirs and in laying water mains and 
pipes through various streets In said borough; that prior 
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to 1867 “The West Ward Water Company” became the 
owners by purchase of a portion of the works of “The 
Easton Water Company ;” that prior to 1860 “The 
West Ward Water Company” became embarrassed and 
unable to pay their debts. The Legislature, by a sup- 
plement to their act of incorporation, passed March 20, 
1860, empowered said corporation to mortgage all their 
estate and their chartered and corporate franchises, 
rights and privileges to those persons who as endorsers, 
sureties or guarantors had paid, or were liable to pay, 
the indebtedness of said company, and that at any judi- 


cial sale which might be had under said mortgage, all 


the estate, franchises, rights and privileges of said com- 
, » TS ] S 

pany passed to and vested in the purchasers, who were 

then authorized to organize a corporation under the 


name and style of the Lehigh Water Company. That 
a mortgage was afterwards executed by the West Ward 
Water Company, and subsequently by judicial sale un- 
der said mortgage all the estate, franchises, ete., were 
sold by the sheriff to certain citizens of the borough of 
Faston for the sum of $40,000, who thereupon orga- 
nized as a corporation under the name of “The Lehigh 
Water Company.” That the Lehigh Water Company 
by virtue of the purchase of the corporate franchise of 
“The West Ward Water Company,” are subject to the 
same duties, obligations and requirements imposed upon 
“The West Ward Water Company,” by their act of 
incorporation and supplements, viz: from time to time, 
and at all times, to furnish water for the extinguish- 
ment of fires free of charge to said borough, at points and 
places along improved property, supplied with water by 


ETS TEES SORE SI aes re 


10 Opinion of the Court of Comiron Pleas 


said company, and to erect and keep in repair at their 
own expense fire-plugs for furnishing water as afore- 
said, and in the event of an ornamental fountain being 
erected by the borough or citizens thereof to supply the 
same with a reasonable quanity of water free of charge. 
That the said West Ward Water Company did from 
time to time erect a large number of fire-plugs, and 
they and the said plaintiff did supply the same with 
water for the extinguishment of fires without charge to 
the inhabitants of the borough of Easton. That the 
plaintiffs in addition to the duty of keeping the said 
fire-plugs in repair are nowrequired by law toerect more 
fire-plugs in certain portions of the borough, and here- 
after additional ones along streets as property is im- 
proved and pipes are laid therein for the supply of 
water. That by Section 8 of a supplement to the act 
of incorporation of “The West Ward Water Company,” 
it is further provided “that it shall not be lawful for 
une said ‘The West Ward Water Company,’ after the 
passage of this Act, to make a dividend among the 
stockholders thereof of any greater sum than 10 per cent. 
of the net. proceeds of the said company, and whenever 
the same shall exceed such sum the excess thereof shal] 
under the approval of the Court of Commen Pleas of 
said county of Northampton, be invested in trust for 
the use of the said borough of Easton from time to time, 
until the amount of such fund shall equal the actual 
cost of the said West Ward Water Company for the 
erection and construction of said works, as aforesaid, 


when the said company shall aceept the same, and in 
consideration thereof transfer all the rights and property 
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aforesaid to the corporation of the borough of Easton, 
and until such time it shall be the duty of the man- 
agers of said company to make and report to the said 
Court an annual statement of the business affairs of said 
company.” 


Upon this state of facts it is contended by the plain- 
tiffs that the grant by the Legislature of the State of 
certain privileges, powers, franchises, &e., to “The West 
Ward Water Company,,’ subject to certain duties, obli- 
gations and requiremenis to the borough of Easton and 
its inhabitants, and which passed to the plaintiffs by 
tudicial sale, constitutes a contract between the State 
and “The West Ward Water Company,” and also “The 
Lehigh Water Company,” and therefore the several 
Acts o. 1867, empowering the borough of Easton to 
erect water works within said borough, are in violation 
of Section 10, Article I., of the Constitution of the 
United States, which declares that “no State shall pass 
any law impairing the obligation of contracts.” This 
constitutional provision has frequently raised questions 
of no ordinary magnitude; and, in a variety of cases, it 
has been the subject of adjudication by the highest 
Judicial tribunal of the United States and of the several 
States, and has been argued by the ablest lawyers in the 


land. 


It is horn book law, that an Act of Assembly is to be 
presumed constitutional, unless shown to be unconsti- 
tutional by the party who alleges that it is so. Courts 
will not declare an Act of Assembly void, unless it 
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violates the Constitution, clearly, palpably, plainly, and 
in such a manner as to preclude doubts or hesitation. 
[Speer vs. School Directors, 14 Wr., 150] The ques- 
tion of the unconstitutionality of the Act of 1867 might 
safely be determined by this rule. An examination, 
however, of one of the ablest text-books on Constitu- 
tional law and a few leading cases decided by the Su- 
preme Court of the United States, etc., leaves no doubt 
as to the constitutionality of these laws. Cooley on Con. 
Lim., p. 38-4, states the law thus: “The granting of a 
new charter to a new corporation may sometimes ren- 
der valueless the franchises of an existing corporation ; 
but unless the State, by contract, has precluded itself 
from such new grant, the incidental injury can consti- 
tute no obstacle.” In support of this proposition he 
cites Charles River Bridgevs. Warren Bridge, 11 Pet. 420. 
Turnpike Company vs. State of Maryland, 3 Wall, 210. 


Piscataqua Bridge vs. New Hampshire Bridge. 7 N. H. 


4 ie 
30. 


In a note the author briefly states the case of Charles 
River Bridge vs. Warren Bridge as follows: “The 
State of Massachusetts granted to a corporation the 
right to construct a toll bridge across the Charles River 
under a charter which was to continue for forty years, 
afterwards extended to seventy, at the end of which 
period the bridge was to become the property of the 
Commonwealth. During the term the corporation was 
to pay £200 annually to Harvard College. Forty-two 
years after the bridge was opened to passengers, the 
State incorporated a company for the purpose of erect- 
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ing another bridge over the same river, a short distance 
only from the first, and which accommodated the same 
passengers. The necessary effect would be to decrease 
greatly the first franchise, if not to render it altogether 
worthless. But the first charter was not exclusive in 
its terms; no contract was violated in granting the 
second; the resulting injury was incidental to the ex- 
ercise of an undoubted right by the State, and as all 
the vested rights of the first corporation still remained, 
though reduced in value by the new grant, the case was 
one of damage without legal injury. 


In Turnpike Company vs. State of Maryland, supra, 
it was held that if a State grants no exclusive privilege 
to one company which it has incorporated, it impairs no 


contract by incorporting a second one which largely 
profits to the injury of the first. 


“So a grant to a corporation to erect a toll bridge 
without any restriction of the power of the Legislature 
to grant a similar privilege to others would not deprive 
a future Legislature of the power to authorize the erec- 
tion of another bridge, although it would divert a por- 
tion of the travel from the bridge which had been for- 
merly erected.” Mohawk Bridge Company’s U. and 
S. R. Co., 6 Page, 554. 


A clause in a statute, “that it shall not be lawful for 
any person or persons to erect a bridge within a dis- 
tance of two miles,” means, not only that no person or 
association of persons shall erect such a bridge without 
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legislative authority, but that the Legislature itself will 
not make it lawful for any person or association of per- 
sons to do so by giving them authority. (The Bing- 
hampton Bridge, 3 Wall, 51. To the same effect, Pis- 
cataqua Bridge vs. New Ham; shire Bridge, 7 N. H., 
30). While in these cases a subsequent grant to other 
persons to erect a bridge within said limits is declared 
to be unconstitutional solely on the ground of the pro- 
hibition in the former grant, yet even to this extent the 
decision in the former case was by a divided Court, Chase, 
C. J.,and Grier and Field, J. J., dissenting. That it 
is the settled law of the land, cannot be questioned, 
“that a private corporation created by an Act of the 
Legislature, which, in connection with its acceptance, 1s 
regarded as a compact, and one which, so long as the 
body corporate faithfully observes, the Legislature 1s 
constitutionally restrained from impairing by annexing 
pow terms and conditions, onerous in their operation, 
or inconsistent with a reasonable construction of the 
compact. (Angell & Ames, on Corporations, p. 22). 
The case of Dartmouth College vs. Woodward, (4 
W heat., 656) and subsequent cases which sanction and 
affirm the law of that case, are principally relied upon 
by the plaintiffs that the acts of 1867 are unconstitu- 
tional. As I understand the law and facts of that ease, 
it has little, if any, application to the question now un- 
der consideration. The Supreme Court of the United 
States there held “that the charter incorporated twelve 
persons therein mentioned as trustees, and granted to 
them and their successors the usual corporate privileges 
and powers, and declared that the trustees should for- 
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ever thereafter consist of twelve, and no more, and 
should govern the college and fill up all vacancies which 
might be created in the body, is a contract, within the 
meaning of the clause in the Constitution of the United 
States, which declares that no State shall pass any law 
impairing the obligation of contracts ; and that the sub- 
sequent statutes of New Hampshire which increased the 
number of trustees to twenty-one and gave the ap- 
pointment of the additional members to the Execu- 
tive of the State, and created a board of overseers with 
power to inspect and control important acts of the trus- 
tees, being passed without the previous or subsequent 
assent of the trustees, were unconstitutional and void. 
A mere statement of the case shows a radical alteration 
of the charter in many and material respects, by which 
the powers and privileges of the corporation and_ trus- 
tees were practically taken away, the number of trustees 
increased, and the appointing power vested in the Ex- 
ecutive of the State, and the control of the corporate 
property and franchises conferred upon a board of over- 
seers created for that purpose. Here then was a direct 
invasion of the rights of property of an incorporation, 
and substantially a destruction of its corporate privi- 
leges and powers. Whatever doubts may since have 
been entertained by Courts as to the soundness of the 
law in that case, 1t need not be questioned here so far as 
it affects the question of the unconstitutionality of the 
law now under consideration. That question must be 
ruled by the cases heretofore cited, and for the reason 
therein expressed we hold that the Acts of 1867 are 
clearly and undoubtedly constitutional. 


ee ee we sets oar 
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And now, October 2, 1882, preliminary injunction 
refused and the bill of plaintiffs dismissed at their costs. 


O. H. MEYERS, P. J. 
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Opinion of the Supreme Court of Penn- 
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APRIL 9, 1883. Mr. JusTicE PAxson DELIVERED THE 


OPINION OF THE CouRT. 


This was an appeal from the refusal of the Court be- 
low to grant a special injunction. With a view to 
obtain a decision of the Court upon the whole case, an 
agreement was filed at bar giving to the decision below 
the effect of a final decree. We will, therefore, treat it 
as a final decree entered upon a general demurrer to 
the bill. ‘This admits all the facts sufficiently averred 
by the plaintiffs, which places them in as favorable a 
position as they could desire. 


The plaintiffs seek to restrain the borough of Easton 
(defendants) from erecting water works for the purpose 
of supplying said borough with water. The facts neces- 
sary to a proper understanding of the case, briefly 
stated, are as follows: 


On the 12th of March, 1867, an Aet of Assembly 
was passed authorizing the borough of Easton to con- 
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struct, water works, and to buy the works of any exist- 
ing water companies, the works to be erected by three 
water commissioners, to be elected by the qualified 
voters of the borough: P. L., 412. A supplement to this 
Act was passed on April 15, 1867, providing that the 
water works should not be built by the borough until 
after the question of the erection of said works has been 
submitted to a popular vote at a spring election, when, 
if a majority of the qualified voters were in favor of 
such election the Town Council should proceed to con- 
struct the works. A vote was taken at the Spring elec- 
tion in 1881, resulting Ina majority in favor of the 
works. ‘Three persons were elected Water Commis- 
sioners at the same time, who purchased a lot upon which 
to erect said works, and presented a petition to the 
Court of Common Pleas of Northampton County for the 
purpose of compelling the Town Council of the Borough 
of Easton to supply the necessary funds. 


The Lehigh Water Company (plaintiff) is a corpor- 
ation duly authorized by its charter to supply the Bor- 
ough of Easton with water, and has expended a large 
amount of money in the construction of its works. It 
is required by its charter to erect a sufficient number of 
fire-plugs, and supply water to the borough for the ex- 
tinguishment of fires without charge. This obligation 
has been performed, at least in part, and it has fur- 
nished the citizens of the borough with water. On the 
21st of June, 1880, the said company aecepted the 
provisions of the Act of 29th of April, 1874, P. L., 93, 
Section 34 of which provides for the incorporation of 
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water companies, and enacts that, “the right to have and 
enjoy the franchises and privileges of such ineorpora- 
tions within the district or locality covered by its char- 
ter shall be an exclusive one,” &e. 


The grounds upon which the water company seeks to 
restrain the borough are: 1. That under the Act of 
1874 the right of the water company is exclusive ; 2. 
That the borough has no power under the Act of 1867 
to construct water works; and, 3. That to do so would 
contravene Article I, Section 10, of the Constitution of 
the United States, which declares that “no State shall 
pass any law impairing the obligation of contracts.” 


Neither of these positions can be sustained. While 


the language trom the Act of 1874, above quoted would 
seem to favor the exclusive right claimed by the water 
company, a careful examination of Clause 3 of Section 
34 shows that the Legislature intended that the right 
should be exclusive only asagainst other water companies - 
for immediately in this connection occur the words: “And 
no other company shall be incorporated for that purpose 
until the said corporation shall have from its earnings 
realized and divided among its stockholders, during 
five years, a dividend equal to eight per centum per 
annum upon its capital stock.” The provision that an- 
other company shall not be incorporated was not in- 
tended to prohibit a city or borough from providing its 
citizens with pure water by means of works constructed 
by itself from money in its own treasury. Aside from 
this, the water company claims this exclusive right Ty 
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reason of the Act of 1874, while the right of the bor- 
ough to construct the works was conferred by the prior 
Act of 1867, and there is no pretence that the one Act 
repeals the other. 


It was urged on behalf of the water company, how- 
ever, that the borough cannot invoke the aid of the Act 
of 1867, for the reason that not having availed itself 
thereof prior to the adoption of the Constitution, the 
right to do so now is taken away by Section 1, of Ar- 
ticle XV IL. of that instrument, which provides that: “ATI 
existing charters or grants of special or exclusive privi- 
leges, under which a dona fide organization shall not 
have taken place, and business been commenced in good 
faith, at the time of the adoption of this Constitution, 
shall thereafter have no validity.” The 16th Article of 
the Constitution has reference to “private corporations,” 
and itis to such corporations alone that the first section 
applies. It was intended to extinguish a vast number 
of charters obtained for speculative purposes, under 
which “a dona fide organization” had not taken place 
nor “business been commenced in good faith,” but 
which were being hawked about to the manifest shame 
of the Commonwealth. No one ever supposed that this 
article was intended to repeal an Act of Assembly con- 
ferring additional powers upon a municipal corporation. 
for the mere reason that the power had not been exer- 
cised in whole or in part. 


6é 


It was urged, however, with considerable ingenuity. 


that in erecting water works and supplying its citizens 


x 
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with water the borough was not acting in its capacity 
asa municipal corporation, but rather in that of a pri- 
rate or business corporation, and Western Saving Fund 
Society vs. The City, 7 Casey, 175; and Wheeler vs. 
The City, 27 P. F. S., 358, were cited in sup- 
port of this propesition. Those cases decide — that 
when a municipal corporation undertakes to supply its 
citizens with gas and waterit must be held toits contracts 
precisely as a private corporation. But that it is never- 
theless a municipal corporation plainly appears from 
Wheeler vs. The Citv, where it was attempted to re- 
strain the city from borrowing money for the use of the 
gas works, upon the ground that such borrowing was 
prohibited by Article IX, Section 7, of the Constitu- 
tion, which declares that the “General Assembly shall 
not authorize any county, city, borough, township, or 
incorporated district, to become a stockholder in any 
company, association or corporation, or to obtain or ap- 
propriate money for, or loan its credit to any corpora- 
tion, association, institution or individual.” The gas 
eases established the principle that a municipal cor- 
poration may perform the functions of a private corpor- 
ation in supplying its citizens with gas and water. But 
that by doing so it loses its distinctive municipal char- 
acter 1s a proposition that does not require discussion. 


The third ground of objection is wholly without 
merit. By constructing water-works of its own the 
borough will not destroy the franchises of the plaintiff 
company. It may impair their value, and probably will 
do so, but of this the company have no legal cause of 
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complaint. The granting of a new charter to a new 
corporation may sometimes render valueless the fran- 
chises of an existing corporation; but unless the State 
by contract has precluded itself from such new grant 
the incidental injury can constitute no obstacle : Charles 
tiver Bridge vs. Warren Bridge, 11 Peters, 420 ; ‘Turn- 
pike Co. vs. The State of Maryland,3 Wallace, 210; 
Piscataque Bridge vs. New Hampshire Bridge, 7 N. H., 
35. No contract has been shown between the water 
company and the State by which the latter is precluded 
from granting to the Borough of Easton the privilege 
of erecting works to supply its citizens with water. 


We need not pursue the subject further in view of 
the elaborate and careful opinion of the learned judge 
below. 


The decree is affirmed, and the bill dismissed at the 
cost of the appellants. 


ARGUMENT. 


ARGUMENT. 


Easton was erected into a borough by special Act of 
Assembly, September 25, 1789. The power was given 
“to have, get, receive and possess lands, tenements, 
“rents, liberties, jurisdictions, franchises and heredi- 
“taments to them and their successors in fee simple or 
“for term of life, lives, years or otherwise, and also 
“goods and chattels and other things of what nature or 

kind soever, and also to give, grant, let, sell and assign 

the same lands, tenements and hereditaments, goods 
and chattels, and to do and execute all other things 
about the same by the name aforesaid. 


“Section 11. That where any doubts shall arise touch- 

ing this Act, the same shall in all Courts of Law and 

Equity be construed and taken most favorably for the 
‘said corporation.” | 


The corporate title was The Burgesses and Inhabi- 
tants of the Borough of Easton, in the County of 
Northampton, which was changed to The Borough of 
Easton, by supplement of March 19, 1828. 


We refer to theZsections printed in the Appendix of 
this book. 


Argument. 


a 


The right of Easton to construct water works for the 
supply of pure water to the inhabitants does not rest 
upon the supplements to the borough charter of March 
12 and April 15, 1867. 


This power and duty is implied by virtue of its cor- 
porate existence, and embraced in the original charter. 


While on the one hand the three water companies, 
faston, West Ward and Lehigh, were all of them cre- 
ated long after; on the other hand there is nothing in 
their acts of incorporation forbidding the State of Penn- 
sylvania to incorporate additional water companies in 
Easton. 


Nothing arises by implication respecting corporate 
powers, and the exclusive rights claimed by — private 
corporations must be granted in express terms. 


In reality the said Acts of March 12 and April 16, 
1867, are restricting, not enabling acts, for the 
Borough Water Commissioners are thereby author- 
ized to build, “ using the water of the River Delaware,” 
after a vote of the qualified electors. Easton is located 
on the Delaware and Lehigh Rivers and Bushkill 
Creek, and until the year 1881, or later, the Lehigh 
Water Company supplied only water from the river 
Lehigh. 


The question is not whether the proposed Borough 
Water Works will compete with the Lehigh Water 


Company, but simply whether the obligations of the 
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said Lehigh Water Company have been increased or 
the charter directly legislated upon. 


The United States Supreme Court will not interfere 
with the decisions of the State Courts on any other 
ground. 


Cooley Constitutional Limitations, star paging 
15. “But the same reasons which require that the final 
decision of all questions of national jurisdiction should 
be left to the National Courts, will also hold the Na- 
tional Courts bound to respect the decisions of the State 
Courts upon all questions arising under the State Con- 
stitutions and laws, where no question of national au- 
thority is involved, and to accept these decisions as cor- 
rect and to follow them whenever the’ same questions 
arise in the National Courts.” 


In Leffingwell vs. Warren, 2 Black 599, this Court 
in line with former decisions, decides that ifthe highest 
tribunal of a State adopt new views on a question of 
State statutory law reversing its former decisions, the 
Supreme Court of the United States will follow the 
latest settled adjudications. 


The Supreme Court of Pennsylvania, having in this 
case decided upon the proper construction of the statute 
law of the State, and the Constitution of 1874, as far as 
the same have been invoked by the Lehigh Water 
Company, their decision is binding, upon the following, 
to wit: 


Tipe geen 
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1. That under the corporation Act of April 29, 1874, 
the right to construct water works is exclusive only 
against other water companies, and that it was not the 
intention of the Legislature to prohibit a city or borough 
from providing its citizens with pure water, by means 
of works constructed by itself. 


2. That the Acts 12th of March, and 15th April 
1869, were not repealed by the Act of April 29, 1874. 


3. That the right of Easton to build water works un- 
der said last Acts was not invalidated by Article “X VT. 
Section I, of the Constitution of 1874, which relates to 
private corproations only. 


4, That a municipal corporation does not lose its dis- 
tinctive municipal character, though exercising the 
functions of a private corporation in supplying its citi- 
zens with water. 


While we contend that our Court was clearly right in 
holding as above, the decision below will not be re- 
versed on these rulings, even if your Honors are led to 
a contrary opinion. 


The inquiry is therefore limited to the charters of the 
different water companies, The Easton Water Company, 
The West Ward Company and The Lehigh Water 


Company. (See Acts in full in Appendix of Plaintiff’s 


Brief.’’) 


The charters are not exclusive. 
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In the case of Stone vs. Mississippi, 11 Otto, p. 818, 
it is said, “In this connection, however, it 1s to be kept 
in mind, that it is not the charter which is protected 
but only any contract the charter may contain. If 
there is no contract, there is nothing in the grant on 
which the constitution can act, consequently the first in- 
quiry in this class of cases is whether a contract has in 
fact been entered into, and if it 1s so, what its obliga- 
tions are.” 


Dartmouth College vs. Woodward was an entirely 
different case; the legislation there was directly upon 
the college charter. 


Nor are the New Orleans Gas and Water cases and 
other similar decisions, cited in the Argument of the 
plaintiff, applicable here, for all are instances of exclu- 
sive grants. All that is pertinent in the gas and water 
cases to the present Inquiry is in our favor, for therein 
it is held to be clearly the duty of a city or other mu- 
nicipality to supply its citizens with lght and pure 
water. It is true that in these cases the Court holds 
that the power may be granted away by the Legisla- 
ture. 


The argument was that the duty of supplying pure 
water and light is so intimately connected with the 
police power, that it cannot be taken away from muni- 
cipalities, by the Legislative will, and this Court only 
affirmed that when such powers are granted exclusively, 
the contract thus created will be enforced. 
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The right to introduce pure water is considered in- 
herent in all municipal corporations. This is so in 
Pennsylvania. 


Judge Paxson says, in Wheeler vs Philadelphia, in 
27 Smith, on p. 364: “While it is no part of the ordi- 
nary and necessary duties of a municipal corporation to 
supply its citizens with gas and water, it 1s nevertheless 
true that it may lawfully doso. Without desiring to 
enter into a nice discussion of the source of its right or 
power to do this, the fact that it has been exercised in 
this and many other States for a long time unchallenged 
exists. Rights have grown up, large expenditures and 
costly improvements made; the health and comfort of 
large communities promoted thereby. The hghting of 
a city with gas and supplying it with pure water are 
entirely disconnected with wild speculations of the 
character indicated in the argument.” 


There are no unusual conditions in the charter of the 
Lehigh Water Company; nor are any extraordinary 
burdens imposed. We refer to the Acts of Assembly 
set out at length in the appendix to the plaintiffs book. 


In fact the privilege given to Easton of buying the 
works 1s to be found in nearly every charter. 


Nor would it avail if the charter was burdensome and 
extraordinary, to raise by implication the grant of an 
exclusive right to supply water. 


Argument. 


As to the Private Corporation Act of 1874. 


Article III. Section 3, Constitution of Pennsylvania, 
1874, provides: “No bill except general appropriation 
bills shall be passed containing more than one subject, 
which shall be clearly expressed in its title.” 


This was first inserted under the amendment of 1864, 
and since then the title of an Act is regarded as part of 
it, and important upon the question of construction. 
See as to this point Pennsylvania Rail Road Company 
vs. Riblet, 16 Smith, on page 169. Eby’s Appeal, 20 
Smith, 314. 


Without repetition of the opinions in the Court of 
Common Pleas and Supreme Court below, from which 
it is manifest that the Act of 29th of-April, 1874, does 
not confer exclusive privileges against a municipality, 
we add the following : 


The title is, “An Act to provide for the incorporation 
and regulation of certain corporations.” See Pamphlet 
Laws of Pennsylvania, page 73, and Statement of Facts, 
Book of Plaintift in Error, page 8. 


It relates only to Private, not Municipal Corpora- 
tions. In Section I]. the purposes for which the said 
corporations may be formed are stated giving the divi- 
sions of Two Classes, the first not for profit, and the 
second for profit enumerating each class. This is the 
general law of Pennsylvania relating to private corpo- 
rations enacted to give effect to the Constitution of 1874, 
which provides, Article ITI. Section 7, against special 
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legislation in future, “creating corporations, or 
unending, renewing or extending the charters thereof,” 
Purdon’s Digest, 1883, page 29, and page 49, Section 
31, of the Schedule directing the Legislature to pass the 
necessary laws to carry the same into effect. 


The Lehigh Water Company, on the 21st of June, 
1880, accepted the provisions of the said private Corpo- 
ration Act. Statement of Facts, page 8. 


On the 25rd of May, 1874, prior tosuch acceptance 
by said company, the following general law was enacted, 
Pamphlet Laws 1874, page 250, entitled : “An Act divid- 
ing the cities of this State into three classes, regulating 
the passage of ordinances, providing for contracts for 
supplies and work for said cities, authorizing the in- 
crease of indebtedness, and the creation of a sinking 
fund to redeem the same, defining and punishing cer- 
tain offences in all of said cities, and providing for the 
Incorporation and government of cities of the third 
class.” 


And on the 11th of April, 1876, Pamphlet 
Laws 20, a supplement increasing the classes of cities, 
and making five classes; cities of the fifth to in- 
clude those having less than twelve thousand inhabitants. 
Brightly’s Purdon’s Digest, 1885. Title Municipal Cor- 
porations, page 1213. “Section 2. The corporate power 
and the number, character, powers and duties of the 
officers of cities of the first, second, third, fourth and 
fifth class, now in existence, by virtue of the laws of 
this Commonwealth, shall be and remain as now pro- 
vided by law except as otherwise provided in this Act.” 
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In the same Act, on page 1219, said cities have power, 
Section 359, [X.: “To have at all times the exclusive 
right to supply with water the city, and such persons, 
partnerships and corporations therein as may desire the 
same, at such prices as may be agreed upon, and for that 
purpose to have at all times the unrestricted right to 
make, erect and maintain all proper water works, 
machinery, buildings, cisterns, reservoirs, pipes and con- 
duits for the raising, reception, conveyance and distri- 
bution of water; or to make contracts with and author- 
ize any persons, company or association to erect all 
proper water works, machinery, buildings, cisterns, 
reservoirs, pipes and conduits for the raising, reception, 
conveyance and distribution of water and give such per- 
son, company or association the exclusive privilege of 
furnishing water as aforesaid for any length of time not 
exceeding ten years.” 


s) 


On page 1257, the Act provides for Water and Gas 
Department, X VIT, Section 160. 


The private corporation Act accepted by The Lehigh 
Water Company and the municipal corporation <Act, 
both general and in force at the time of said acceptance, 
must be construed together and their effect is to give 
municipalities the exclusive right to supply water. 


Not only this but while by the Act of April 29, 
1874, the State contracts not to incorporate another 
company for the same purpose until its earnings during 


five years realized and divided among its stockholders 


equal eight per cent. per annum upon its capital stock, 
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the municipality by the Act of May 25, 1874, has 
power “to make contracts with and authorize any per- 
son, company or association to erect all proper water 
works, machinery, buildings, cisterns, reservoirs, pipes 
and conduits for the raising, reception, conveyance and 
distribution of water and give such person, company or 
association the exclusive privilege of furnishing water 
as aforesaid for any length of time, not exceeding ten 
years.” 


Thus the municipality has always for itself the un- 
restricted, exclusive right, and its grantees for the term 
of ten years and the only restriction is upon the Com- 
mon wealth. 


Of course, where private works exist, the city and the 
said private corporation must enjoy in common ; but in 
no case shall the private corporation be permitted to 
exclude the municipality. 


It is no answer to say that these powers are confined 
to cities. On page 1216, Section 23, cities of the third, 
fourth and fifth class shall be incorporated after a vote 
of the electors in any town or contiguous towns or bor- 
oughs having a population of at least ten thousand. 


And at the February municipal election of this pres- 
ent year, Easton availed itself of this provision and is 
now a city of the fifth class, its corporate title being 
City of Easton. 


The right to introduce water had been given to 


thority, either by express grant, or by the power in a 
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Easton by the original charter, as we have seen, and 
the General Borough Act of 1851, which gives power 
to all boroughs to provide a supply of water for the use 
of the inhabitants and to make all needful regulations 
for the protection of the lamps, pipes, reservoirs and 
other constructions or apparatus. Brightly’s Purdon, 
page 204. 


But without enactment the power to provide for a 
supply of pure water exists. 


Dillon on Municipal Corporations, Sections 9-10, as. 
to the scope of the powers of municipal corporations, 
and Section 94. The prevention of damage by fire is 
usually an object within the scope of municipal au- 


chartered town or city to make police regulations or 


needful by-laws. 


Again Dillon, Section 13. Towns may provide for 
the support of a public clock, hay scales, burying 
ground, reservoirs, and many other like objects which 
relate to the accommodation and convenience of the in- 
habitants. 


And Ibid, Section 371 ; note citing Rome vs. Cabot, 
28, Georgia 50; Weller vs. Atlanta, 43, Georgia 67. 
Under general authority to make all contracts necessary 
for its welfare, a city may contract for water works. 


It is, however, contended that the Acts of March 12 
and April 10, 1867, have been repealed. 


Argument.. 


By Article X VL, Section 1, of the Constitution. 


By the Act 29th of April, 1874. 


And first, as to the Constitutional prohibition. The 
article is entitled Private Corporations. 


The language cannot apply to the mere enlargement 
of the powers of a municipal corporation, nor aim at 
the destruction of privileges where the corporation has 
already been organized. The object was to destroy the 
numerous private charters under which there was no 
organization or business in good faith. The burden of 
the debate was the mischief of barter and sale of char- 
ters by irresponsible parties. See Debates Constitu- 
tional Convention of Pennsylvania, Vol. [V, p. 579, &e. 


The third Section of the Act of April 15, 1867, pro- 
vides that in case a majority of the qualified voters shall 
pronounce against Borough Water Works, the citizens 
shall have the right to determine the question at some 
future election. The elections of 1868 and 1880 de- 
cided against borough works. In 1881 the vote was 
1,615 in favor, 341 against, showing the large majority 
in favor of Borough Works of 1,274. 


In any view of this provision of the Constitution, the 
voters availed themselves of the Act within two years, 


because the first election was in 1868. 


It is not correct, as stated on page 41, of the Plain- 
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tiff’s argument, that the Article is entitled Private Cor- 
porations, by mistake. 


It was first reported by Mr. Woodward as the Re- 
£ a >.° 1. ° 

port of the Committee on Private Corporations, Fourth 
Volume of Debates, page 191, with title Corporations, but 
by Mr. Knight of the revision committee ; Article num- 
ber sixteen on Private Corporations, Vol. 7, Debates, 
339, on page 751 read third time as, “Article X VI, Pri- 
vate Corporations,” and passed under this title on page 
782. 


On page 559 it is recorded as follows : 


“Reports of Revision Committee.” 


“Mr. Knight. I am instructed by the Committee on 
“ Revision and Adjustment to report article number 
“twelve, on officers and incompatibility of office ; article 
‘number thirteen, on new counties; article number 
“fourteen, on county, township and borough officers ; 
“article number fifteen, on cities and city charters, and 
“article number sixteen, on private corporations.” 


On page 751 we find: 


“The President. It is moved to proceed to the con- 

‘sideration of the report of the Committee on Revision 
“—_ Adyatment on article number sixteen, on private 
‘ corporations.” ws . ” ° 
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“The article was read the third time as follows: 
“ARTICLE XVI.” 
“PRIVATE CORPORATIONS. ” 


“Section I. All existing charters or grants of special 


“or exclusive privileges under which a bona fide organi- | 


“tion shall not have taken place and business been 
“commenced in good faith at the time of the adoption 
“of this Constitution shall thereafter have no validity.” 


In said Article X VI, nothing is included but private 
corporations, unless expressly mentioned, as in the 8th 
Section, for example, wherein mention is made of 
Municipal and other Corporations. 


Bailey vs. New York, and Western Savings Fund 
Society vs. Philadelphia, are sufficiently answered in 
the opinion below and in Wheeler vs. Phila., in 27th 
Smith, supra. 


The Pennsylvania Constitution does not repeal 
special legislation unless the intention to repeal is ex- 
pressly declared. See cases in Pennsylvania, as follows : 


City of Pittsburg vs. Kitty Roup, 1 Weekly Notes. 
254. 
Lehigh Iron Company vs. Lower Macungie, 31 


Smith, 482. : 


Indiana County vs. Agricultural Society, 4 Norris, 


307. 
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County of Allegheny vs. Gibson, 9 Norris, 397. 


The principle settled in these cases is, that although 
special future legislation is prohibited by the Constitu- 
tion of Pennsylvania, it does not affect existing, special 
and local laws. Whenever a repeal is intended it is so 
declared in the Constitution. 


The Chincleclamouche Lumber and Boom Company 
vs. Commonwealth ef Pennsylvania, 100 Pennsylvania 
State Reports, 438, was the case ofa private corporation. 
The case came up on Quo Warranto exrel Attorney Gen- 
eral, and in conformity with the rule in Pennsylvania 
that the question of forfeiture can only be raised by the 
Commonwealth. , 


The Commonwealth only can take advantage of this 
question, it cannot be raised collaterally. 


Lehigh Bridge Company vs. Lehigh Coal and Navi- 
gation Company, 4 Rawle ; on page 24of opinion. A for- 
feiture of the charter of a private corporation for abuse 
or neglect of its franchise must be declared by process 
and judgment of law before the corporation can be 
treated as defunct. 


Irvine vs. Bank, 2 Watts & Sergeant, on page 204. 
Judge Rogers says: “These prohibitions and _restric- 
tions are very positive and expressed in strong lan- 
guage, and if the bank has omitted or neglected to com- 
ply with them, and the proper steps had been taken, the 
charter would have been declared by the proper authority 
null and void. But the difficulty which meets the de- 
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fendants is that we cannot judicially know, nor can we 


how investigate the truth of these allegations; for if a 
there be anything settled beyond all cavil and contro- ; 
versy, it is. that the violation of a charter of incorpora- um 
tion cannot be made the subject of judicial investigation wy 
in a collateral suit. The only evidence competent to b 
prove the forfeiture of a charter is the judgment of a a’ 
Court directly on the point; and no inferior evidence ye 


can be admitted for that purpose, unless it is otherwise 
directed by the Legislature in express and_ positive 
terms.” 

To the same effectare: Freeland vs. Pennsylvania Cen- 
tral InsuranceCompany decided in 1880; 94 Pennsylvania 
State Reports, 513; and on page 429, of same volume in 

‘ase of Spahr vs. Farmers Bank, the same question was 
raised as here under Article XVI. Section 1, of the 
Constitution, and it was held that this could not be in- 
voked collaterally. Justice Mercur delivering the 
opinion of the Court says on page 434:“Whenthereisa - ~ 
de facto corporation, and the State does not interfere, its 
corporate existence, and its ability to contract, cannot 
be questioned in a suit brought upon an evidence of a 
debt given to it. Commissioners vs. Bellis, 4 Otto, 104.” 


To the same point Hanover Junction &ec. Railroad 
Company vs. Haldeman, 82 Pennsylvania State Re- 
ports, 36. Opinion of Court, page 45. 


The Act of 1874 does not repeal the Supplements to the 
charter of the Borough of Laston of March 12, and April 
15, 1867. 
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The said Act contains a repealing clause, to wit: the 
forty-sixth, which enumerates certain specified Acts of 
Assembly. These are general Acts for the incorpora- 
tion of certain kinds of private and pecuniary corpora- 
tions. It is evident that the general purpose and policy 
of the Act of 1874 is to codify and combine in one act a 
general system of incorporation of private corporations. 
It cannot anywhere be gathered from the terms, or gen- 
eral purpose of the Act set forth in its several sections, 
that it was intended in any way to affect any special or 
particular legislation already passed. It will not be 
pretended that even corporations which have been 
erected under any of the acts specially mentioned in the 
repealing clause are in any respect limited or affected by 
the said Act or its repealing clause. 


Moreover, the fact that the Act of 1874 takes special 
care to enumerate only certain Acts as repealed, naming 
them and no others, and these only “so far as they pro- 
“vide for the creation of corporations for any of the 
“ purposes provided for in this Act, or are inconsistent 
“with this Act,” indicates the caution of the Legisla- 
ture in avoiding the implication of the repeal of any- 
thing else. 


It is also plain that the Act of 1874 was not intended 
to legislate In any other way than to provide for the 
future creation of certain kinds of private corporations. 
It was intended to establish a general and harmonious 
system for their incorporation and regulation as occa- 
sion for them should arise. | 
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The title itself shows that the legislative mind only 


had in view the regulation of this particular matter, and y. 
the title of an Act under our Constitution is a necessary .. 
element in the construction thereof. Had it been in- . US 
tended, either directly or by any kind of implication, to 
legislate away the powers and functions of another class Y 
of corporations which are political and public in their a i 
charter, some indication of the Legislature’s intent ought { ’ 


to be manifest. 


} 

: It is to be presumed that the sovereign power intend- ‘ 

| ed to pass this legislation in harmony with its own 

| political constitution, and if this legislation must be sub- si 
ordinated to the existing condition of things so far as 5 
private corporations already ereated are concerned, ! 
much more must it be construed to be in harmony with ) 
the constitutions of municipalities already created and 
existing with certain defined powers and duties for the . 
public benefit and covenience. A 


In Sifrid vs. Commonwealth, 101 Pennsylvania State 
Reports, 200, the Court say: “It is against reason to 
suppose that the Legislature in passing a general sys- 
tem for the State intended to repeal a special Act which 
the circumstances of one county had made necessary.” 


In City of Harrisburg vs. Sheck, 104 Pennsylvania 
State Reports, on page 57: “How then can it operate 
as a repeal by implication. Such repeals are not 
favored and are not allowed except in cases of strong 
repugnancy or irreconcilable inconsistency. Brown 


» 


vs. Commissioners, 22 Pennsylvania State Reports (9 
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Harris) 39; Erie vs. Bootz, 72 Ibid, 196, (22 P. F. 


.) Sinith) ; Wright vs. Vickers, 81 Ibid, (31 P. F. Smith), 

sINS 122; In re Barbers Election, 86 Ibid, (5 Norris) 592. 

| Wy In Wright vs. Vickers, Woodward, J., said: “To 

a repeal a statute by implication there must be such a 

ai positive repugnaney between the provisions of the new 

ne law and the old that they cannot stand together or be 
| consistently reconciled. And in Brown vs. Commis- | 

’ sioners we held, that a general statute without negative 

‘ words will not repeal a previous statute which is par- 

é ticular though the provisions in the two be different. 

In the present case we perceive no. conflict between the 

; Acts in question which renders them inconsistent or 

| irreconcilable. Their provisions are different but they 

, provide tor subjects which are not the same. For this 

P reason they may both stand and be executed togetber..” 

- 
A The supplements of Mareh 12,and April 15, 1867, 
; | are purely local in their character, while the Act. of 


1874 relates only to the mode by which Private Corpo- 
rations may be in future incorporated, and contains a 


repealing clause which is confined to” laws relating to 
Private Corporations. 


Moreover they confer the right upon the electors of 
Easton to decide upon the expediency of erecting munici- 
pal water works, and this cannot be taken away by im- 
plication. 


This case was fully examined below, and we believe 
that no other result could have been 


reached consis- 
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tently with the authorities. We ask that the judgment 
of the Supreme Court of Pennsylvania shall be af- 
firmed. 


WILLIAM S. KIRKPATRICK, 
ROBERT I. JONES, 
Counsel for the Board of Water Commissioners 
of Easton, Defendant in Error. 
FRANK REEDER, 
WILLIAM BEIDELMAN, 
Counsel for the Borough of Easton, Defendants 
in Error. 
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An <Act for erecting the Town of Easton, in the 
County of Northampton, into a Borough, and for pur- 
poses therein mentioned. September 7, 1789. 


Section 4. And be it further enacted by the authority 
aforesaid, that the said Burgesses, freeholders, and 
inhabitants within the Borough aforesaid, and their 
successors forever thereafter shall be one body, corpo- 
rate and politic in deed and name, and by the name of 
“The Burgesses and inhabitants of the Borough of 
Easton, in the County of Northampton,” one body cor- ' 
porate and politic in deed and in name, are hereby 
fully created, constituted and confirmed ; and by the 
same name of “The Burgesses and inhabitants of the 
Borough of Easton, in the County of Northampton,” 
shall have a perpetual succession ; and they and their 
successors by the name of “The Burgesses and inhabi- 
tants of the Borough of Easton, in the County of North- 
ampton,” shall at all times hereafter be persons, able and 
capable in law, to have, get, receive and possess lands, 
tenements, rents, liberties, Jurisdictions, franchises and 
hereditaments to them and their successors in fee sim- 
ple, or for term of life, lives, years or otherwise; and 
also goods and chattels and other things of what nature 
or kind soever; and also to give, grant, let, sell, and 


assign the same lands, tenements, hereditaments, goods 
and chattels, and to do and execute all other things 
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about the same, by the name aforesaid; and they shall 
forever hereafter be persons, able and capable in-law, 
to sue and be sued, pleadand be impleaded, answer and be 
answered unto, defend and be defended, in all or any of w) 
the Courts within this Commonwealth, or other places, Y 
and before any judges, justice, or other persons, within 
the Commonwealth, in all manner of actions, writs, 
complaints, causes, and matters whatsoever, and that. it 
shalland may be lawful to and for the said Burgesses 
and inhabitants of Easton aforesaid and their successors, a 

j 


forever hereafter to have and use one common seal for 
the sealing of all business whatsoever touching the said f 
corporation, and the same from time to time to change 4 
and alter. 


Section 10. And be it further enacted by the au- 
thority aforesaid, that it shall and may be lawful for 
the Burgesses, freeholders and = inhabitants, house- 


keepers aforesaid, of the said borough, to assemble in 


town meeting, as often as occasion may require, at 


which meetings they may make such ordinances and 


rules not repugnant to or Inconsistent, with the laws of 


this Commonwealth, as to the greatest part of the in- 


habitants, assembled as aforesaid, shall seem necessary 


and convenient for the @ood government of the said 


borough, and the same to revoke, alter and make anew, 
as occasion shall require, ete. i e866 


Section 11. That when any doubts shall arise touch- 
tng this Act, the same shall, in all Courts of Law and 
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Equity, be construed and taken most favorably for 
the said corporation. 


Mareh 18, 1828.—An Act to alter an Act, entitled: 
An Act for erecting the Town of Easton, in the County 
of Northampton, intoa borough, and for other purposes 
therein mentioned. | 


Section I. Be it enacted, ete., that the said Town 
of Easton shall continue a Borough under the name and 
title of “The Borough of Easton,” ete. 

* K *K *K *K “K *K 

Section 7. And be it further enacted by the authority 
aforesaid, that it shall be the duty of the Town Council, 
five of whom shall be a quorum, to hold meetings from 
time to time, as occasion may require, at which meetings 
they may revise, repeal, or amend all such by-laws or 
ordinances as have been heretofore made in the said 
borough, which are hereby declared to be in full foree, 
until so revised, repealed, or amended, and enaet such 
by-laws and ordinances, and make such other rules and 
regulatious as shall be determined on by a majority of 
them necessary to promote the peace, good order, bene- 
fit and advantage of the said borough, ete. 


Act of April 3, 1851, General Borough Law of Penn- 
sylvania. 

Pamphlet Laws of Pennsylvania, 320. 

Purdon’s Digest, 1885, Ist Volume, page 204, as to 
corporate powers under this Act. 
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about the same, by the name aforesaid; and they shall 
forever hereafter be persons, able and capable in’ law, 
to sue and be sued, plead and be impleaded, answer and be 


answered unto, defend and be defended, in all or any of 


the Courts within this Commonwealth, or other places, 
and before any judges, justice, or other persons, within 
the Commonwealth, in all manner of actions, writs, 
complaints, causes, and matters whatsoever, and that it 
shalland may be lawful to and for the said Burgesses 
and inhabitants of Easton aforesaid and their successors, 
forever hereafter to have and use one common seal for 
the sealing of all business whatsoever touching the said 
corporation, and the same from time to time to change 
and alter. 


Section 10. And be it further enacted by the au- 
thority aforesaid, that it shall and may be lawful for 
the Burgesses, freeholders and inhabitants, house- 
keepers aforesaid, of the said borough, to assemble in 
town meeting, as often as occasion may require, at 
which meetings they may make such ordinances and 


rules not repugnant to or inconsistent, with the laws of 


this Commonwealth, as to the greatest part of the in- 
habitants, assembled as aforesaid, shall seem necessary 
and convenient for the good government of the said 
borough, and the same to revoke, alter and make anew, 
as occasion shall require, ete. . eh 


Smecrron Ll. That when any doubts shall arise toueh- 
tng this Act, the same shall, in all Courts of Law and 
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Equity, be construed and taken most favorably for 


i ; ' 
the said corporation. 
~*~ 
lott VC ) ; : 
a March 18, 1828.—An Act to alter an <Act, entitled: 


An Act for erecting the Town of Easton, in the County 
of Northampton, intoa borough, and for other purposes 
therein mentioned. 


Section lL. Be it enacted, ete., that the said Town 

y of Easton shall continue a Borough under the name and 
title of “The Borough of Easton,” ete. 

| . xk *k * xk *k “K * 
SecTION 7. And be it further enacted by the authority 
| aforesaid, that it shall be the duty of the Town Council, 
five of whom shall be a quorum, to hold meetings from 
time to time, as occasion may require, at which meetings 
they may revise, repeal, or amend all such by-laws or 
ordinances as have been heretofore made in the said 
borough, which are hereby declared to be in full foree, 
| until so revised, repealed, or amended, and enact such 
. by-laws and ordinances, and make such other rules and 
regulatious as shall be determined on by a majority of 
them necessary to promote the peace, good order, bene- 
fit and advantage of the said borough, ete. 


Act of April 5, 1851, General Borough Law of Penn- 
sylvania. 

Pamphlet Laws of Pennsylvania, 320. 

Purdon’s Digest, 1883, Ist Volume, page 204, as to 
corporate powers under this Act. 


? 
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XX. To establish a mghtly watch, to light the 
streets, to provide a supply of water for the use of the 
inhabitants, to make all needful regulations for the pro- 
tection of the pipes, lamps, reservoirs, or other construc- 
tions or apparatus, and to prevent the waste of water so 
supplied. 


The repealing clause of the Act 29 April, 1874, Sec- 
tion 46, Pamphlet Laws of Pennsylvania, 1874, 107— 
Purdon’s Digest, 1885, page 549. 


That from and after the passage of this Act, the 
Acts of the General Assembly entitled “ An Act to en- 
courage manufacturing operations in this Common- 
wealth,” approved April seventh, one thousand eight 
hundred and forty-nine; “ An Act to enable joint ten- 
ants, tenants In common, and adjoining owners of min- 
eral lands in this Commonwealth, to manage and de- 
velop the same,” approved April twenty-first, one 
thousand eight hundred and fifty-four; “ An Act. re- 
lating to Corporations for mechanical manufacturing, 
mining and quarrying = purposes,” approved July 
eighteenth, one thousand eight hundred and_ sixty- 
three; “ An Act to provide for the incorporation of iron 
and steel manufacturing companies,” approved March 
twenty-first, one thousand eight hundred and seventy- 
three, and the several supplements to each of said Acts, 
be and the same are hereby repealed so far as they pro- 
vide for the creation of corporations for any of the pur- 
poses provided for by this Act, or are inconsistent with 
this Act. 


a 
fi: 
¥: 
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Article XVI. Constitution of Pennsylvania, en- 
titled 


PRIVATE CoRPORATIONS. 
Section I. All existing charters or grants of special 
or exclusive privileges, under which a dona fide organi- 
zation shall not have taken place and business been 
commenced in good faith, at the time of the adoption of 
this Constitution, shall thereafter have no validity. 
k *k *k * *K *k *k 
Section 8. J/unicipal and other corporations and in- 
dividuals invested with the privilege of taking private 
property for public use, shall make just compensation 
for property taken, injured or destroyed by the con- 
struction or enlargement of their works, highways or 
improvements, which compensation shall be paid or se- 
cured before such taking, injury or destruction. 


The laws of Pennsylvania relating to J/unicipal Cor- 
porations in force at the time of the acceptance by The 
Lehigh Water Company of the Private Corporation Act 
of April 29, 1874, are as follows, to wit: 
“AN ACT” 

“<lividing the cities of this State into three classes, reg- 
ulating the passage of ordinances, providing for con- 
tracts for supplies and work for said cities, authorizing 
the increase of indebtedness, and the creation of a sink- 
ing fund to redeem the same, defining and punishing 
certain offences in all of said cities, and providing for 
the incorporation and government of cities of the third 
class.” 
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See Act of 25d of May, 1874, $1. Pamphlet Laws 
of Pennsylvania of 1874, page 250. 


This is also tound in Brigotly’s Digest of the Laws 
of Pennsylvania, edition of 1885, page 1215. 


By the Act of 11th of April, 1876, Pamphlet Laws 
of 1876, page 20, on the same page of Brightly’s Digest 
as is referred to above, the further division of cities 1s 
made, to wit: 


“Those containing a population less than thirty 
thousand, and exceeding twelve thousand, shall consti- 
tute the fourth class.” 


“Those containing a population less than twelve 
thousand shall constitute the fifth class 


“2. The corporate powers and the number, charac- 
ter, powers and duties of the officers of cities of the first, 
second, third, fourth and fifth classes, now in existence, 
by virtue of the laws of this Commonwealth, shall be 


and remain as now provided by law, except where 
otherwise provided by this Act.” 


"IV. [INCORPORATION OF CITTES.” 


“Cities of thethird, fourthand fifth class shall be ehar- 
tered whenever a majority ef the electors of any town or 
borough, or of any two contiguous towns or boroughs, 
having a population of at least ten thousand, shall vote 
at any general election in favor of the same.” iis 


A ete. pu 


~r 
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See Act of 25d of May, 1874, § 14, Pamphlet Laws of 
1874, page 254, so amended by Act of 11th of April, 
1876, Pamphlet laws of 1876, page 21.) Brightly’s Di- 
vest, same edition as above, page 1216, placitum 25. 


9 


“Vv CORPORATE POWERS.’ 


“30. The said cities of the third, fourth and _ fifth 


—elasses, coming under the provisions of this Act in their 


corporate capacities, are authorized and. empowered to 
enact ordinances for the following purposes, in addition 
to the other powers granted by this Act.” 


Brightly’s Digest, page 1218, placitum 50—page 1219, 


placitum 39, as follows: 


“39. LX. To have at all times the exclusive right to 
supply with water the city, and such persons, partner- 
ships and corporations therein as may desire the same, 
at such prices as may be agreed upon, and for that pur- 
pose to have at all times the unrestricted right to make, 
erect and maintain all proper water works, machinery, 
buildings, cisterns, reservoirs, pipes and conduits for 
the raising, reception, convevanee and distribution of 
water; or to make contracts with and authorize any 
persons, company or association to erect all proper 
water works, machinery, buildings, cisterns, reservoirs, 
pipes and conduits for the raising 


g, reception, convey- 
ance and distribution of water and = give such person, 
company or association the exclusive privilege of fur- 
nishing water as aforesaid for any length of time not 


exceeding ten vears. 


a 
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On page 1257 of Brightly’s Digest, as follows : 
“NVIL WATER AND GAS DEPARTMENT.” 

“160. The City Councils of any city of the third, 
fourth and fifth class, in addition to the powers herein- 
before conferred for the purpose of gas and water sup- 
ply, and in order to effect the same more fully, shall 
have the right, and they are hereby empowered and 
authorized to purchase for such price or prices as they 
may agree upon, all the real, personal, and mixed estate, 
rights, privileges and franchises of any water or ga- 
company or companies, In such city or convenient 
thereto, already in existence and operation, and to re- 


ceive a deed or deeds of econvevanee of the same to the 
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JOIIN NOONAN ET AL. VS. CALEDONIA GOLD MINING COMPANY 1 


1 Judgment- Roll. 

In the District Court, First Judicial District. 

4 © e 

7% CALEDONIA GoLp M1IninG Company, Plaintiff, ) 

vs. -No. 121. 
‘ ; 

Jounx Noonan and Tuomas T°. MAHan, Ditendent. | 

w | , 

T TERRITORY OF DAkora, County of Lawrence : 


Filed this 27th day of July, A. D. 1882. 
B. S. WILLIAMS, Clerk. 


bo 


Notice of Appeal. 
In the District Court of the First Judicial District. 
a, Tike CaALEpontA Gotp Mintna Company (Formerly Henry Lackey 
¢ et al.), Plaintiff, 
"8. 
Joun Noonan and Tromas F. Manan, Defendants. 


Territory oF Dakota, |... 
f County of Lawrence, f°?" 
‘ To the above-named plaintiff and to T. L. Skinner, Esqr., its attor- 
: ney, and to Frank J. Washabaugh, Esqr., clerk of said district 
court: 
} Take notice that the defendants herein, John Noonan and Thomas 
F. Mahan, and each of them, appeal to the supreme court of the 


Territory of Dakota from the decision, decree, and judgment herein 
renderec and filed in the office of the clerk of said district court of 
the first Judicial district of the Territory of Dakota within and for 

the county of Lawrence in favor of said plaintiff, the Caledo- 


o nia Gold Mining Company, and against said defendant-, John 
Noonan and Thomas I*. Mahan, on the 9th day of March, 
i, A. D. 1881, and from each and every part and the whole thereof, and 


that they also appeal to the supreme court from the order of this 
court overruling and denying defendants’ motion for a new trial 
herein made and filed on the 9th day of Mareh, A. D. 1881. 
Dated Deadwood, D. 'T., April 17th, 1882. 
McLAUGHLIN & STEEL, 
Attorneys for Defendants. 


A Undertaking on Appeal. 
In the District Court of the First Judicial District. 
‘Tire CALEDONIA GoLp Mintnc Company (Formerly Henry Lackey 
fe ct al.), Plaintiff, 
| v8. 
Jomn NoonAN and TrHomas FI. Manan, Defendants. 


/  ‘Terrirory or Dakota, |... 
| County of Lawrence, | ~’ 


; Whereas, on the 9th day of March, A. D. 1881, the above-named 
» plaintiff, the Caledonia Gold Mining Company, recovered judgment 
1—17!) 
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2 JOHN NOONAN ET AL. VS. 


against the above-named defendants, John Noonan and Thomas F. 
Mahan, in the above-entitled action and court, in which it was ad- 
judged that said plaintiff is the owner and entitled to the exclusive 
possession of the Caledonia lode, deseribed in said judgment; that 
said defendants, their agents, attorneys, and employes, and all per- 
sons acting in aid or assistance of them, and each of them, are per- 
petually enjoined from asserting any claim to said property, and 
also that said plaintiff have and recover of and from said defendants 

their costs in this behalf expended, taxed at one thousand 
5 nine hundred and forty-two 7°35, ($1,942.65) dollars, and that 

they have execution therefor; and whereas the said defend- 
dants intend to appeal from said judgement and the order overruling 
the motion for a new trial in said action to the supreme court of 
the Territory of Dakota: 

Now, therefore, we, Wm. M. Baird and Ben Baer, of the city of 
Deadwood, county of Lawrence, and Territory of Dakota, undertake, 
pursuant to the statutes, that the said appellants shall pay all costs 
and damages that may be- warded against them on such appeal, not 
exceeding two hundred and fifty dollars ($250.00.) 

And whereas the said appellants are desirous of staying the execu- 
tion of the said judgment, and especially of said Judgment for costs 
in the said sum of $1,942.65: We do also undertake, pursuant to the 
statute, that if said judgment or any part thereof be affirmed, or the 
appeal shall be dismissed, the said appellant shail pay the amount 
directed to be paid by the judgment, or the part of such amount as 
to which the judgment shall be affirmed, if it be affirmed only in 
part, and all damages which may be awarded against the appellants 
on such appeal. 

WM. M. BATRD. 
BEN BAER. 
6 ‘Terrrrory or Dakora, — | 
County of Lawrence, | 

On this 17th day of April, A. D. 1882, before me, James 8S. Mullaly, 
a notary public in and for said county and ‘Territory, came Wm. M. 
Baird and Ben Baer, to me personally known to be the persons de- 
scribed in and who executed the foregoing undertaking, and severally 
acknowledged to me that they executed the same. 

[SEAL. | JAMES S. MULLALY. 
Notary Public. 
Terrirory oF Dakota, — \ 


County of Lawrence, | | 
Wm. M. Baird and Ben Baer, being duly sworn, cach for himself 
and not one for the other, says that he is one of the subscribers to 
the foregoing undertaking ; that he is a resident and householder 
within said county and Territory, and is worth the sum of four 
thousand eight hundred ($4,800) [dollars] over and above all his 
debts and liabiltics, and exclusive of property by law exempt from 
execution. 


“ SS . 


i SS . 


WM. M. BAIRD. 
BEN BAEK. 
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THE CALEDONIA GOLD MINING COMPANY. | o 
Subscribed and sworn to before me this 17th day of April, A. D. 
1882. 
[SEAL. | 


7 (And appears also thereon the following:) 


JAMES 8S. MULLALY, 


Notary Public. 


Notice of Appeal and Undertaking. 


Due service of the within notice of appeal and undertaking ad- 
mitted by true copies this 18th day of April, A. D. 1882. 
T. L. SKINNER, Attorney for PUY: 
PRANK J. WASHABAUGH, 
Clerk Court. 
Filed April 18th, 1882. 
PRANK J. WASHABAUGH, Clerk. 


8 In the District Court of the First Judicial District of Dakota 
Territory, within and for the County of Lawrence. 

ITenry Lackey, Peter O’Neiiy, L. P. Evurorr, J. M. Murpnuy, M. 
Heffron, Jas. Lyneh, b. Curlin, J. Manning, and John Morrill, 
Plaintiffs. 

US. 
JouN Noonan, Defendant. 


The Territory of Dakota to the defendant above named : 


You are hereby summoned and required to answer the complaint 
of the plaintiff in the above-entitled action, which will be filed in 
the office of the clerk of the above-mentioned court at Deadwood, D. 
T., and to serve a copy of your answer to said complaint upon the 
subscribers at their office in the city of Deadwood, D. T., within 
thirty days after the service of this summons on you, exclusive of 
the day of such service, and if you fail to answer the complaint 
within the time aforesaid the plaintiffs will apply to the court for 
the relief demanded in said complaint. 

Dated at Deadwood, D. 'T., this Ist day of June, 1878. 

CLAGETT, KINGSLEY anp J. Me. MURPITY, 
Attorneys for Plaintiffs. 
(Endorsed :) Deadwood, D. 'T., June 15, 1878. 


9 I hereby certify and return that the within summons came 
to my hand June 14th, 1878, and that the within-named de- 
fendant, John Noonan, cannot be found in Lawrence county. 
JOHN MANNING, Sheriff, 
iv BREWER, Deputy. 


[indorsed :] Filed for record this 15th day of June, 1878. 
Z. Dawson, clerk. 


A. b. 


Territory oF DaKora, \ 


Ss: 
Luwrence County, 


By way of further return I certify that since June 15th, 1875, the 
date of my prior return, I have been able to learn of the where- 
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abouts of said defendant, John Noonan, and that on the 2d day of 
July, 1878, I found said Noonan and served said summons on him 
personally in my county by delivering to and leaving with him a 
true copy thercof. 
Witness my hand this 10th day of July, 1878. 
JOHN MANNING, Sheriff, 
Pr J. G. MORLAY, Deputy. 


(indorsed :) Filed June 10th, 1878. A. B. Z. Dawson, clerk. 


10 TERRITORY OF Dakora, | 


S$ - 
Lawrence County, jf 


In the District Court of the First Judicial District of said Territory 

in and for said County. 

Henry Lackey, L. P. Enniorr, Joun M. Murpviy, JAMrEs Lyncu, 
Michael Heffron, James Manuing, John Morrow, Peter O’Neill, and 
Robert Curlin, PIs, 

Us. 
JOHN Noonan, Def’t. 
The above-named plaintiffs complain of the above-named defend- 
ant, and for cause of action allege: 


That on the 21st day of June, 1876, three’ of the above-named 
plaintiffs, to wit, Michael Heffron, Robert C urlin, and James Man- 


ning, t together with one Michael Ly neh, then being citizens of the 
United States, discovered and located the Jaledonia lode, lead, or 
mining claim, claiming the same 1,500 feet in length and sOO feet in 
width, being 150 feet on each side of said lode or vein, and on the 
same location in the mining recorder’s office for Whitewood quartz 
mining district, Lawrence county, Dakota Territory, being the mining 
district in which said mine was situated. 
11 That thereafter, and before the 15th day of March, 1877, 
the plaintiffs, Henry Lackey, Peter O'Neill, L. P. Elliott, and 
John M. Murphy, became co-owners in said premises by purchase 
from some of said locators of certain undivided interest therein. 

That on said 15th day of March, 1877, the said Lackey, O'Neill, 
Elliott, Murphy, Heffron, Michael Lyneh, Curlin, and Manning 
without waiving any right aequired under said location made June 
21st, 1876, made a supplementary record in said mining recorder’s 
office, embracing the same ground as before named. | 

That on the 25th day of ‘April, 1877, plaintiffs caused a notice of 
theirs said mining claim to be recorded with the register of deeds of 
said county of Lawrence, which was within — days after the said‘ 
oflice was first opened for ‘the transaction of public business. 

That said mining claim ts situated about one mile from Gay ville, in 
said Lawrence county, on the east side of Shoemaker gulch, north 
of Clara Hill, and that plaintiffs claim: 1,500 feet in length and 150 
feet on cach side of the lode, vein, or crevice, 500 feet southeasterly 
from discovery shaft and 1,000 feet northwesterly from said shaft. 

That since the location of said mine the plaintiff, John Murry, 
has become a co-owner therein by purchase with the other plaintifis. 


TILE CALEDONIA GOLD MINING COMPANY. 5 


That ever since said 21st day of June, 1876, the said plaintiffs, 
either by themselves or their grantory, have been in the continued, 
actual, peaceable, and lawful possession of said mining claim in 

‘good faith, and have at all times complhed with ‘the laws of 
12 the United States, the Territory of Dakota, and local rules 

and regulations of the miners of said mining district upon 
the subject of discovery, location, and preservation of said claims, 
and have worked and developed the same, expending thereon wor k, 
labor, and money to great value, to wit, the 1 ralue of $5,000.00. 

That about the 20th d: ay of April, 187 5, the defendant made an 
application to the U.S. Land Office at Deadwood, Dakota Territory, 
for a patent to the following-described portion of plaintiffs’ said 
premises, to wit: begining at the southeast corner of said Caledonia 
Mining Claim and running thence 8., 57° 30’, W., a distance of 207. G 
feet ; thence N. 0° 35! W. 1,070.7 feet; thence N. 89° 15/ E. 11.8 feet: 
thence 8. 17° 48’ E. 587.5 feet; thence §. 2° 45’ 499 feet to the senile 
ast corner and place of beginning, and containing about 38 and 
fo acres. 

That on the 16th day of May, 1878, these plaintiffs filed in said 
office a protest or adverse claim to si aid application so made by de- 
fendant, and on the 14th day of June, 1878, plaintiffs brought this 
suit, as will fully appear from the summory issued therein. 

That the plaintiffs are the lawful owners and in possession of the 
said ground, and have been during the time and in the manner 
above stated as against all persons exeecept the Government of the 
United States, and that said defendant has no right, title, or interest 
in or to anv part or parcel thereof. 

That the defendant claims or pretends to have some title or in- 
terest In said ground by virtue of a pretended mining claim known 
as the Bobtail lode, discovered and located so as to embrace the 

above-deseribed portion of plaintiff’s said claim and under 
15 such claim and pretense has made the said applheation fora 
patent therefor from the Government of the U_S. 

That said defendant further pretends that said Bobtail lode was 
located and discovered long prior to the discovery and location of 
the plaintiffs’ said Caiedonia mine, and that the defendant’s title to 
and interest In said described ground is paramount to and better 
than that of these _ untiffs, and that he is entitled to a patent therefor 
from the said U.S.; but plaintiffs aver and charge the truth to be that 
the said elaim a pretenses of said defendant are false, without foun- 
dation in fact or in law,and are set up and insisted upon, together with 
his said application for a patent, for the purpose of annoying and in- 
juring the plaimtiffs. 

That said defendant, or those through whom he claims to derive 
his interest in said satin wale Bobtail mining claim, have caused to — 
be placed on the records of said Whitewood quartz mining district, 
and also upon the record-books of the register of deeds of s: said Law- 
renee county, a certain pretended notice of the location of said Bob- 
tail mine, embracing in its description the ground, as defendant pre- 
tends, 1n controversy, as above stated; that said prete nded location 
notice so on record claims that said Bobtail lode was discovered on 
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the 21st day of February, 1876, and recorded in said district re- 
corder’s office on the 24th day of the same month; whereas plaintiffs 
aver and charge the truth to be that no such discovery of any such 
claim as the Bobtail lode was ever made, nor any valid location 
thereof, as is well known to said defendant, and that said notice is 
kept on said records for the purpose of injuring said plaintiffs and 

to cast a cloud upon their title. And plaintiffs further aver 
14 that said defendant pretends to connect himself with said pre- 

tended Bobtail location by deed of purchase from the locators 
thereof, which deed he has caused to be recorded in the records of 
said register of deeds’ office for the purpose of injuring these plain- 
tiffs and casting a cloud upon their title. 

All of which pretenses and claims of said defendant are unfounded 
and false and work manifest injury to and cast a cloud upon the title 
of these plaintiffs to said premises. 

That said defendant threatens to prosecute his said application for 
a patent and procure the same, so as to embrace the said ground of 
these plaintiffs so deseribed as aforesaid, unless restrained by this 
court; all of which will work great injury to the plaintiffs, take from 
them a valuable portion of their said claim, lead toa multiplicity of 
suits,and cast a cloud upon their title. 

That the paper or diagram hercto attached and marked Exhibit 
“A” represents correctly the location of plaintiffs’ said mining claim 
and the pretended location of said Bobtail lode, with the ground of 
plaintiffs embraced in defendant’s application for a patent, and here- 
tofore in this complaint described by metes and bounds, and said 
exhibit is made a part of this complaint for such purpose as it may 
lawfully subserve, together with whatever it contains. 

Wherefore the plaintitfs pray that a temporary writ of injunction 
may be granted restraining said defendant from any further pro- 
ceedings under his said application for a patent to that portion of 
ground embraced within the plaintiffs’ said mining claim, and for 

judgement decreeing the title of said ground to be in plaintiffs; 
15 that said Bobtail mining claim has no right or title to said 
premises; that the location thereof, as the same appears of 
record, nor any deeds through which defendants deraigns title, does 
not embrace said ground in controversy ; that the right of possession 
of said premises is In plaintiffs, and that said defendant and all claim- 
ing by or through him be forever enjoined from setting up any title 
to or interest in said ground in controversy herein deseribed by 
metes and bounds and embraced in his said appheatien for a patent, 
and also that plaintiffs have judgment for their costs and disburse- 
ments in this suit, and for such further relief as may be just and 
proper. 
CLAGETT & KINGSLEY, 
Attys for PU ffs. 
Territory oF DakoTa, |. 
Lawrence County, Sai 


John M. Murphy, being duly sworn, says that he is one of the 
plaintiffs named in the foregoing complaint and has heard the same 
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THE CALEDONIA GOLD MINING COMPANY. 7 
read, knows the contents thereof, and that the same is-true of his 
own knowledge, except as to such matters therein stated on informa- 


tion or belief, and as to those matters he believes it to be true. 
JOHN M. MURDPITY. 


Subseribed and sworn to before me this 5th day of July, 1878. 
[SEAL. | JAMES T. WATSON, 
Notary Public. 
(Here follows diagram marked p. 16.) 


17 And appears also the following endorsement and filing, to 
wit: “Complaint.” Filed July 8, 1878.) A. RhkeaZ. Dawson, 
clerk, by J. A. Swift. 3 


18 Answer. 
In District Court, First Judicial Dist. 


Henry P. Lackey, L. P. Evirorr, Joun M. Murpity, JAMes Lyncn, 
Michael Heffron, James Manning, John Morrow, Peter O'Neill, and 
Robert Curlin, Plaintiffs, 

US. 
Joun Noonan, Defendant. 


Territory oF Dakora, | 


ss: 
County of Lawrence,  f 


1. The said defendant, for answer to the complaint of the plaintiffs 
herein, denies each and every allegation therein contained except 
such as are hereafter adinitted. 

2. l'urther answering said complaint, defendant denies that on the 
21st day of June, 1876, that the defendants, Michael Heffron, Robert 
Curlin, and James Manning, together with one Michael Lynch, dis- 
covered and located the Caledonia lode or mining claim, 1,500 feet 
in length by 300 feet in width, in the Whitewood quartz mining dis- 
trict, Lawrence county, Dakota Territory, but alleges the fact to be 
that said parties last named about that date unlawfully entered 

upon the Bobtail Lead mining claim, a valid mining location 
19 near the head of Shumashe gulch, in said district, county, and 
Territory, ms Ye long prior to that time, and pretended to 
make the discovers £ a vein or lode of mineral-bearing quartz 


x 


within the lines of Bobtail lead location, and did pretend to 
make a mining loc “sy virtue of that discovery upon a large 


portion of the grou .{ ready appropriated under the mining laws 
of the United State and of the Territory of Dakota in the Bobtail 
lead location. Defendant alleges that said last-named parties well 
knew at the time of making said pretended location of the Caledonia 
lode that the said discovery of ore by said parties was within the 
limits of the Bobtail Lead mining claim, and well knew that the said 
Caledonia location conflicted with the said Bobtail location to about 
the extent of three and one-half acres of ground. 

do. lurther answering said complaint, said defendant alleges that 
he is the owner of and entitled to the possession of that certain 


’ 
" 
. 
. 
2 ‘ 
* 4 
v 
p, = 
f ‘ 
e 
> 
ed 
5 
ay 
3 Bg 
: 
, 
a 
4 


3 L@. 
oan 
AA 
athe Way 
“<e 
. 


Ro 


‘ 3 


‘ 


S JOHN NOONAN ET AL. VS. 
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quartz mining claim situated near the head of and on the cast side 

of Shumache gulch, in the Whitewood quartz mining district, Law- 

rence county, Dakota Territory, known as and called the Bobtail 
lead, and more particularly described as follows, to wit: Commenc- 
ing at a corner, No. 1, which is the northwest corner of said Bobtail 

Lead mining claim, which is a stone 20x12x8 inches set in ground 

and in a mound of rock marked No. 1 on one side and M. C. 50 on 

the opposite, from which corner U. 8. locating monument No. 5 

bears north 36° 50’ west 2,592 feet distant, and the head of Bobtail 

gulch bears south 69° 10’ west, about 2,000 feet distant from this 

corner so established and marked as No. 1; thence north 89° 157 

ast 3,000 feet; thenee south 0° 45’ east 1,540 feet; thenee 

20 south S9° 15’ west 500 feet; thenee north O° 45’ west 1,540 
feet to the place of beginning, and containing nine and ,3;%5 

acres of ground. 

Defendant further alleges that said Bobtail lead was duly located 
on the 24th day of February, 1876, by IT. 8. Ireton, I*. Ik. Carey, and 
D. G. Chizun; that the necessary and requisite work and improve- 
ment upon said mining location — each year thereafter; that the 
whole amount of work and improvement done upon said Bobtail 
Lead mining location up to February 24th, 1878, was of the full value 
of five hundred dollars by said locators and their suceessors in in- 
terest, and that the loeation notice of said Bobtail lead was duly re- 
corded in said Whitewood quartz mining district and in the office 
of the register of deeds of said county of Lawrence, and that this 
defendant is the owner by purchase from the grantee of said locators. 

4. lurtheranswering said complaint, defendant admits that on or 
about the 20th day of April, 1578, he apphed through the United 
States Land Office for a patent to the ground included within the 
limits of the said Bobtail Lead location, as he had good right to do, 
and that said application is still pending in said office in conse- 
quence of adverse claims being filed therein by these plaintiffs and 
other parties to the ground included in said application, or some 
portion thereof. 

5. I'urther answering said complaint, defendant denies all and all 
manner of charges of bad faith towards plaintiffs or any other 
person in connection with said Bobtail lead and his title there- 

to. 

21 Wherefore, said defendant prays that he may be adjudged 
and decreed to be the owner of and entitled to the possession 
of that portion of said Bobtail lead with which the said 

Caledonia lode confliets, and which is described in the complaint ; 

that the plaintiffs and those claiming by, through, and under them 

may be adjudged to have no estate, right, title, or interest In any part 
or portion of said Bobtail lead, and that this defendant have judg- 
ment for his costs in his behalf expended, and for such other and 
further relicf as may seem meet. 

McLAUGHLIN & STEELE, 

Attorneys for Defendant. 


THE CALEDONIA GOLD MINING COMPANY. 


County oFf Lariwmie: 

John Noonan, being first duly sworn, deposes and says that he 1s 
the defendant named in the foregoing entitled action; that he has 
read the foregoing answer, knows the contents thereof, and knows 
the same to be true of his own knowledge. 

JOHN NOONAN. 


Subscribed and sworn to before me this 14th day of October, 1878. 


[ SEAL. ] A. R. Z DAWSON, Clerk, 
sy J. A. SWIFT, Deputy. 


(Endorsed :) Answer. Service acknowledged Oct. 14, 1878. Clag- 
ett & Kingsley, att’y- for pl’ff Filed October 14, 1878. A. It. Z. 
Dawson, clerk. 


TERRITORY OF DAKOTA, \ ss , 
Lawrence County, fae 


In the District Court of the First Judicial District of said Territory 
in and for said County. 


Henry Lackey, L. P. Evuiorr, Perer O’Netii, Joun M. Murriry, 
James Lynch, Michael Heffron, James Manning, John Morrow, 
and Robert Curlin, PI{fs, 

US. 
Joun Noonan, Def’t. 


Now, on this 24th day of January, 1879, comes on to be heard the 
motion of the Caledonia Gold Mining Company to be substituted as 
party plaintiff in the above-entitled action in the place of above- 
named plaintiffs ; and thereupon comes Clagett & Kingsley in sup- 
port of said motion, and Daniel McLaughlin, Esq., attorney for said 
defendant, John Noonan, comes also; and the court having read the 
aftidavit of John M. Murphy in support of said motion, and the said 
attorney for the defendant being present and not resisting nor con- 
tending to said motion, and it appearing to the court that said Cale- 
donia Gold Mining Company is the proper party to be made plain- 
tiff in said action, it is ordered that the said Caledonia Gold Min- 
ing Company be, and it is hereby, substituted in the place of said 
above-named plaintiffs as plaintiff in the above-entitled Gause now 
pending in this court, provided that this order shall not prejudice 

any rights which the defendant now has as against the 
23 original plaintiffs. 


sy the court: 
G. C. MOODY, Judge. 


(Mndorsed:) Order substituting Caledonia Gold Mining Co. as 
plif. Filed Jan. 24, 1879. A. It. Z. Dawson, clerk. 
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24 Amended and Substituted Complaint. ’ 


Territory OF Dakota, | mr 
County of Lawrence, J 


In the District Court of the First Judicial District of said T erritory 
within and for said County. 


Tire CALEDONTA Gotp Mintxa Company (Formerly Henry Lackey, 
Louis P. Elliott, John M. Murphy, James Lynch, Michael Heffron, 
James Manning, Jobu Morrow, Peter O” Neill, and Robert Curlin), 


Plaintiff, 
“s, 
JoUN Noonan, Defendant. 
Now comes the above-named plaintiff, The Caledonia Gold Mining 5 


Company (which by order of court hereinbefore made, January 28. 


1S79, was substituted as plaintiff in this action in place of the said 
Ifenry Lackey, Louis P. Elhott, John M. Murphy, James Lynch, t 
Michael Heffron, James Manning, John Noonan, Peter O'Neill, and - 
Rovert Curlin, the former plaintiff herein) and files this its complaint 
| as a substitute for its last amended complaint, which was herein filed 
| and served September 15th, 1879, and has since been destroyed by 


fire or lost, and for cause of action against the above-named defend- 
ant, John Noonan, alleges: 

Ist. That this plaintiffis now and has been ever since the 19th — ce 
day a September, 1878, a corporation duly created and organized ‘vs 


under and by virtue of the laws of the State of California, 3. 
29 and doing business in the said county of Lawrente and Ter- ’ 
ritory of Dakota, and has complied with all the provisions — 
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and requirements of the laws of Dakota in regard to foreign corpo- 
rations, and is now and has been since said 19th day of Seyitember, 
A. D. 1878, authorized under said laws to transact business and_ to 
acquire, hold, and dispose of real, personal, and mixed property 
within said ‘Territory. 

2d. That heretofore, to wit, on the 50th day of August, A. D. 1878, 
and after the commencement of this action, the said Henry Lackey, 
Louis P. Elliott, John M. Murphy, James Lynch, Michael Heffron, 
James Manning, John Morrow, Peter O'Neill, and Robert Curtin, the 
former plaintiffs herein, who were the owners and in the possession 
of the Caledonia quartz lode and mining claim, hereinafter particu- 
larly deseribed, sold and conveyed said claim by deed of said date 
to one Thomas Bell, which deed was fully acknowledged, and was 
on the 5ilst day of August, A. D. 1878, recorded in the office of the 
register of deeds of said Lawrence county, Dakota Territory ; and 
afterwards, to wit, on the 10th di ay of December, A. D. 1878, and 
after the commencement of this action, the said Thomas Bell, who 
was then the owner and in the possession of the Caledonia quartz 
lode and mining claim, sold and conveyed the same by deed of that 
date to this plaintiff, The ¢ ‘aledonia Gold Mining C ompany, Which 
deed was duly ac eseese ledged and was afterwards, to wit, on the 18th 
day of December, A. D. 1878, recorded in the office of the reeister 
of deeds of said Lawrence county, Dakota Territory, and this plain- 


THE CALEDONIA GOLD MINING COMPANY. ll 


tiff, upon said sale and conveyance to it, beeame the owner of and 
entitled to the possession of the said property, and entered into the 
actual possession of the same and succeeded to all the title and right 
of rE former plaintiffs thereim and thereto. 
26 That heretofore, to wit, in the month of June, 1870, at 
the said county of Lawrence and Territory of Dakota, the 
suid Michael Heffron, Robert Curlin, James Manning, and one 
Michael Lynch discovered upon the public domain of the Umited 
States a well-defined vein or lode of rock in place containing valua- 
ble deposits of gold, and thereafter, to wit, on the 21st day of June, 
A. D. 1876, located and appropri ated in accordance with the laws 
of the United States and the Territory of Dakota and the local 
rules, customs, and regulations of the miners of Whitewood quartz 
mining district (within which said claim was situated) a quartz lode 
mining claim, including within its limits the vein or lode discov- 
ered by them as aforesaid, and being fifteen hundred (1,500) feet in 
length along said vein or lode (five hundred feet in a southeasterly 
direction and one thousand feet in a northwesterly direction from 
the discovery shaft) and three hundred (800) feet in width (one hun- 
dred and fifty feet on each side of the centre of said vein or lode) 
and situated on the east side of the Shoemaker gulch, and about 
eight hundred feet northwest of the Clara mine in Whitewood 
quartz mining district, in the said county of Lawrence and Terri- 
tory of Dakota, and called and named said claim and lode the Cale- 
donia quartz lode and claim, and maked the same so that its bounda- 
ries could be readily traced and entered upon, and took actual 
possession thereof; and on the same day, to wit, on the 21st day of 
June, A. D. 1876, caused to be recorded in accordance with the local 
rules, customs, and regulations of the miners of said Whitewood 
quartz mining district a certificate or notice of location of said claim 
in the mining records of said Whitewood quartz mining district, 
and afterwards caused the same to be recorded in the-othice 
20 of the register of deeds of said Lawrence county, Dakota Ter- 
ritory. 

That afterwards, to wit, on the 15th day of March, 1877, the 
sald Michael Heffron, Michael Lynch, Robert Curlin, and James 
Manning, together with Henry Lackey, Peter O'Neill, Louis P. Eelh- 
ott, and John M. Murphy, who were the grantees and successors in 
interest of said Heffron, Lynch, Curlin, and Manning in and to cer- 
tain individual interest in said Caledonia quartz claim, and all of 
whom were then the owners of and in the possession of said claim, 
made an additional and supplementary claim and location of said 
Caledonia claim as above described, and on the same day caused a 
certificate or notice of said original claim and location and of said 
additional and supplementary claim and location to be recorded in 
the mining records of said Whitewood quartz mining district, and 
afterw ards, to wit, on the — day of April, A. D. 1877, and within a 
reasonable time after the office of the register of deeds of said Law- 
rence county, Dakota Territory, was open forthe transaction of busi- 
ness, caused a like certificate or notice of said original claim and 
location and of said additional and supplementary claim and _ loca- 


12 JOHN NOONAN ET AL. VS. 
tion of said Caledonia lode claim to be recorded in the office of the 
said register of deeds of said county of Lawrence. 
4th. That at the time of the commencement of this action and up 
to the time of the sale and conveyance by them to T-omas Bell, 
heretofore stated, the former plaintiffs in this action were, and they 
and their grantors and predecessors in interest ever since the said 
21st day of June, A. D. 1876, had been, the owners of and entitled 
to and in the actual and continuous possession under claim of title 
of the said above-described Caledonia quartz lode and mining claim, 
and every part thereof, and that by virtue of the conveyance to it 
from said Thomas Bell above mentioned this plaintiff has succeeded 
to all the titles and rights of said former plaintiffs herein and 
28 of said Bell in and to said lode and elaim, and is now the 
owner and entitled to the possession of the same and every 
part thereof,and that it and its grantors and predecessors in interest 
have been in the actual and continuous possession of the said lode 
and claim, claiming title thereto, ever since the 21st day of June, 
A. D. 1876, aforesaid, and have at all times held and possessed the 
same in accordance with the laws of the United States and of the 
Territory of Dakota, and the local rules, customs, and regulations of 
the miners of the said Whitewood quartz mining district, and Lave 
worked and mined the same and expended in labor and money a 
large amount, to wit, more than five thousand dollars, in the im- 
provement and development of said lode and claim. 
5th. That the above-named defendant, John Noonan, claims to 
have some right in or title adverse to plaintiff and its grantors and 
predecessors in interest to that portion of said Caledonia quartz lode 
and mining claim which is deseribed as follows, to wit: 
seginning at the southeast corner of said Caledonia mining claim 
and mining (with a variation of 15° east); thence south 87° 40’ west 
207.6 feet; thence north 0° 35’ west 1,070.7 feet; thence north 89° 
15’ east 11.8 feet; thence south 17° 48 east 587.5 feet; thence south 
2° 45’ east 499 feet to the southeast corner of the Caledonia claim 
and place of beginning, containing three and 5,7) acres. 
6th. That, as plaintiff is informed and believes, the right and 
title claimed by defendant in and to said portion of said Cale- 
donia claim above described is under and by virtue of a cer- 
tain alleged claim and location of a quartz mining claim called 
the Bobtail lode, which is claimed by defendant to have been 
made in the month of February, A. D. 1876, by certain 
29 persons under whom defendant now professes to claim title 
and to include that portion of the Caledonia lode above 
described ; that said claim of defendant has no foundation in fact, 
and is without right or equity; that no valid discovery or location 
of said Bobtail claim was ever made by the parties under whom de- 
fendant claims, and that the alleged conveyances thereof by said 
parties to defendant and those under whom he claims conveyed no 
right or title thereto, and that plaintiff is the owner and entitled 
to the possession of said portion of said Caledonia lode above de- 
scribed against defendant and all other persons. 
7th. That notwithstanding the premises the defendant still claims 
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title and right to said portion of said Caledonia lode claim above 
mentioned, : and has caused to be placed upon the mining records of 
the Whitewood quartz mining district, and also upon the records in 
the office of the register of deeds of said Lawrence county, Dakota 
Territory, certain pretended certificates or notices of location and 
claim of said Bobtail claim, stating the same to have been located 
in the month of February, A.D. 1876, and upon the records in the 
said office of the said register of deeds certain pretended convey- 
ances to him and _ parties under whom he claims of interest in said 
alleged Bobtail claim, including that portion of the Caledonia lode 
above described, and did, on or about the 20th day of April, A. D. 
1876, make and file in the United States land office at Deadwood, 
in said Lawrence county, Dakota ‘Territory, his application. for a 
patent from the United States to the said Bobtail cl: aim, including 
that portion of the Caledonia lode above described, and claiming 
to be the owner thereof and entitled to a patent therefor; that after- 
wards, and within the time required by law, to wit, on or about 
the 15th day of May, A. D. 1878, the former plaintiffs herein, 
3) who were then the owners and in possession of said Caledonia 
lode, made and filed in said Jand office their protest and 
adverse claim against defendant’s application for a patent to said 
portion of said Caledonia lode claim above deseribed, which was 
allowed; and afterwards, and within the time preseribed by law, to 
wit, on the 14th day of June, A. D. 1878, said former plaintiffs com- 
menced this action to determine the right of possession to said por- 
tion of said Caledonia lode, and thereupon proceedings for patent 
by defendant were stayed in said land office until the determination 
of this action. 
8th. That defendant’s claim to an estate or interest in said portion 
of said Caledonia lode above deseribed is adverse to plaintiff and 
claimed by defendant as prior in time and paramount in right to 
the rightand title of plaintiff therein, and that, although said ‘elaim 
of defendant is false and without right or equity, the acts of defend- 
ant above rested in placing upon the record claims to and con vey- 
ances of said alleged Bobtail el: vim, and claiming title to said por- 
tion of the Caledonia lode above described as against plaintif, and in 
applying fora patent therefor, as above recited, cast a cloud upon 
the right and title of plaintiffto said portion of said Calednia lode, 
and embarass and interfere with plaintiff? in its ownership, use, and 
disposition thereof, and that the defendant threatens to persist 1n his 
said application for patent thereto. 
9th. That the paper and diagram attached to and made part . 
the original complaint in this action, and marked Exhibit “A,” is 
a correct representation of said alleged Bobtail claim, as cl: timed ie 
defendant in his application for patent above mentioned, and of the 
Caledonia lode claim of plaintiff, and shows the conflict between the 
two said claims and the ground in cortroversy hercin, and said 
Exhibit “A” is hereby referred to for deseription and made part 
of this complaint. 
ol Wherefore plaintiffasks the aid of this court in the premises 
and prays that defendant answer herein and set out particu- 
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larly his claim to said portion of said Caledonia lode claim above 
described by metes and bounds and the nature of said claim; that 
defendant be restrained and enjoined from further prosecuting his 
application for patent from the United States to said portion of said 
lode; that it be adjudged and decreed by the court that plaintiff is 
the owner and entitled to the possession of said portion of said lode, 
and that the right of possession thereto is in the plaintiff; that de- 
fendant has no estate or interest therein or right or title thereto, and 
that his claim thereto as against plaintiff is invalid and of no effect ; 
that defendant be perpetually enjoined from hereafter claiming or 
asserting as against plaintiff any right or title in or to said portion 
of said lode under or by virtue of said alleged Bobtail claim location 
or otherwise, and that plaintiff have such other and further decree 
and relief in the premises as the nature of the ease may require and 
as to equity belongs, and that it recover of defendant its costs In 
this action. 

JOHN M. MURPHY anp 

CLAGETT & DIXON, 

Att’ys for Plainteff. 


Trerrirory or Dakora, | “_ 


Lawrence County, 

A. T. Bigby, being duly sworn, says that he is an officer and su- 

perintendent and general agent in said Territory of the Caledonia 

Gold Mining Company, and has charge and management of 

o2 the business of said company in said Territory ; that he has 

heard read the foregoing complaint, in which the said Cale- 

donia Gold Mining Company is plaintiff and John Noonan is de- 

fendant, and that said complaint is true to the knowledge of affiant, 

except as to those matters stated on information and_ belief, and as 
to those matters he believes it to be true. 


A. J. BIGBY. 


Subscribed and sworn to before me this 51st day of October A. D. 
1879. 
[SEAL. ] MOSES LIVERMAN, 
Notary Public. 


(Appears also thereon the following endorsements, filings, etc., to 
Wit :) 


We hereby acknowledge service by copy of the within and fore- 
going complaint this 5th day of November, A. D. 1879, and it is 
agreed that the within and foregoing stand as the amended com- 
plaint in said action and as a substitute for the amended complaint 
hereinbefore filed and served 15th September, A. D. 1879, and now 
lost or destroyed, defendant to have thirty days from this date to 
answer herein. 

Deadwood, D. 'T., Nov. 5th, 1879. 

McLAUGHLIN & STEELE, 
Attys for Deft. 

Filed Nov. 6th, 1879. 

A. R. Z DAWSON, Clerk. 


THE CALEDONIA GOLD MINING COMPANY. 


Answer. 
In District Court, First Judicial District. 


The CaLEponraA GoLp Mining Company (Substituted as Plaintiff, by 
Leave of Court, in the Place of Henry Lackey, Louis P. Elliott, 
John M. Murphy, James Lynch, Michael Heffron, James Manning, 
John Morrow, Peter O’Neill, and Robert Curlin), Plaintiff, 

against 
Joun Noonan, Defendant. 


TERRITORY OF DAKOTA, tas 
County of Lawrence, J 


1. The defendant above named, for answer to the complaint of 
plaintiff herein, served and filed as the amended and substituted 
complaint, denies each and every allegation contained therein, ex- 
cept such as are hereafter admitted. 

2. Further answering said complaint, defendant says that he has 
no knowledge or information sufficient to form a belief whether or 
not the said plaintiff 1s a corporation duly created and organized 
under and by virtue of the laws of the State of California, or w whether 

or not it has comphed with all of the provisions and require- 
ot ments of the laws of Dakota Territory in regard to foreign 

corporations, or whether or not it is now and has been since 
said 19th day of September, 1878, authorized under said laws to 
transact business and to acquire, hold, and dispose of real, — sonal, 
and mixed property within said Territory, and remands th © ‘ntiff 
to its proofs. 

3. Further answering said complaint, defendant admit - me 
did, at the commencement of this action, claim to be the owner of 
the Bobtail lead, a quartz mining claim situated on the caste rly side 
of Sheumache gulch, in Whitew ood quartz mining district, Lawrence 
county, Dakota Territory, and that he had made application for a 
United States patent for said quartz mining claim, as stated in said 
complaint, and that said Henry Lackey and the others who were 
plaintiffs herein filed their protest against said applieation in the 
United States land office at Deadwood, in said county and Territory, 
and commenced their action in this court to determine the right of 
possession to the ground alleged to be in vonflict between the pre- 
tended Caledonia lode and the Bobtail lead, amounting to about 
three and fifty-seven one-hundredths (5.57) acres. 

4. Further answering said complaint, and as a defense and coun- 
ter-claim thereto, this defendant alleges that on or about the 24th 
day of February, 1876, H. 8. Ireton, D. G. Chizum, and Thomas E. 
Carey, then being citizens of the United States, discovered upon the 
public mineral lands of the United States a vein or lode of valuable 
vold-bearing ore near the head of Schumache gulch and on the east 
side thereof, and did duly locate a quartz mining claim’ thereon 
about the date last above named, along the vein or lode northw ardly 
from the place of discovery fifteen hundred fect. in length bv a 

width of one hundred and fifty feet on each side of the centre 
30 of the vein, caused a discovery shaft and cut to be sunk and 
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a discovery stake and location notice to be erected at said cut, 
and labor and improvements to be done upon said lode each year 
thereafter of not less than one hundred dollars in value after its said 
location. 

That thereafter, to wit, on or about the second day of March, 
1876, and Thos. Ik. Carey sold and conveyed ali his right, title, and 
interest in said Bobtail lead to his colocators, If. S. Ireton and D. 
G. Chizum, who were then in the exclusive possession of the same; 
that on or about the first of March, 1877, said Il. 5S. Ireton, repre- 
senting and pretending to have due power and authority from said 
D. G. Chizum to sell and convey the right, title, and interest of said 
D. G. Chizum in and to said Bobtail lode, sold and conveyed said 
Bobtail lode to one Thomas F. Mahan, and exeeuted and delivered 
to said Mahan about the date last named a deed of conveyance pur- 
porting to sell and convey said Bobtail lode to said Mahan, and sub- 
scribed the decds of conveyance as a grantor, and subseribed the 
name of said D.G. Chizum asa grantor to said deed “by H. 8. 
Ireton, attorney-i1n;-fact ;” that said Mahan is the grantor of this de- 
fendant, and believed and relied upon the representation and_ state- 
ments of said [reton as to his authority and power to represent and 
act for said Chizum in the sale of said Bobtail lead, and, so believing, 
received and aecepted said deed of conveyance of the Bobtail lead ; 
that said representations of said Ireton in relation to his having 
authority and power from said D. G. Chizum to sell and convey all 
his right, title, and interest in said Bobtail lead were untrue, so that 
said Mahan on or about the 8th day of October, 1878, purchased 
from said Chizum all his right, title, and interest in and to said Bob- 

tail lead. 
36 That on or about the loth day of Mareh, 1877, and while 

said Mahan believed himself to be the sole owner, by purchase, 
of said Bobtail lead, and being in the actual possession of the same, he 
relocated the same in his own rightand name, and had thesame duly 
recorded in the recoras of the Whitewood quartz mining district, 
and also had the same duly recorded in the office of the register of 
deeds of Lawrence county, Dakota Territory, on or about the 12th 
day of May, 1877. 

5. Further answering said complaint, and as a defense and coun- 
ter-claim thereto, defendant alleges that on or about the 1st day of 
December, 1877, said Thomas I. Mahan sold and conveyed all his 
right, title, and interest in and to said Bobtail lead to this plaintiff; 
that after the commencement of this action said Mahan beeame the 
owner by purchase of all the right, title, and interest of said D. G. 
Chizum in and to said Bobtail lead, and there is therefore a non- 
joinder of parties defendant, and said Chizam or Mahan is a neces- 
sary party to a complete determination of this controversy. 

6. Further answering said complaint, and as a defense and coun- 
ter-claim thereto, defendant alleges that on or about the 16th day 
of June, 1876, the former plaintiffs, Michael Heffron, Robert Curlin, 
James Manning, and one Michael Lynch, went upon and within the 
lines of said Bobtail lead and pretended to make a discovery of gold- 
bearing ore thereon, and, in virtue of said pretended discovery, pre- 
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tended to make a location of a quartz mining claim there, and which 
embraced three and 7,75 acres of the Bobtail lead, and which is the 
ground now in conflict in this action, and which conflict will more 
fully appear by reference to the diagram hereto attached and 
ol marked Exhibit “A,” and which is made a part of this answer. 
Said pretended location was and is now called the Caledonia 
lode. 

Defendant alleges that said Caledonia lode location was made 
within the surface boundaries of the prior valid location of the Bob- 
tail lead and was and is an invalid, void location. 

7. Further answering said complaint, and as a defense and coun- 
ter-claim thereto, defendant alleges that at and before the time of 
the substitution of The Caledonia Gold Mining Company as plain- 
tiff herein he and said Thomas J]*. Mahan were the owners of said 
Bobtail lead, more particularly described as follows, to wit: 

Beginning at a corner number one, which is the northwest corner of 
said claim and isa slate stone 20 x 12 x 8 inches, set in the ground and 
in a mound of rock, marked M. C.’ 80 on one side and No. 1 on the 
opposite, from which corner locating monument No. 3 bears north 


north 51° east, 14.8 feet distant; the head of Bobtail gulch bears 

north 69° 10’ west, about 2,000 feet distant; the west side centre 

stake — Oro Fino lode bears 69° 25’ west, about 1,200 feet distant, 

and a high peak bears south 55° west, about 5,000 feet distant. 
Iirst course. 

Thenee north 89° 15’ east, var. 15° east 150 feet, to north centre 
and stake of said claim, from which the discovery shaft of said claim 
bears south O° 45’ east, 1,279 feet distant; thence 150 feet to corner 

No. 2, being the northeast corner of said claim, a pine post 
O58 60 x 6 x 6 inches, set in the ground 2 feet and in mound of rock 
2 feet high, marked No. 2 0n one side and M. C. 80 on the op- 
posite; a pine stump 24x 12x 6 inches bears north 89° 55’ east, 2 
fect distant. , 
Sceond course. 


2] 
) 


Thenee south 0° 45’ east, var. 15° east, 1,540 feet, to corner No. 5, 
a pine post sct in the ground and in a mound of rock, marked No. 3 
on one side and M. C. 80 on the opposite. 


Third course. 

Thenee south 89° 15’ west, var. 15° east, 500 feet, to corner No. 4, 
a pine post set in the ground marked No. 4 on one side and M. C. 
80 on the opposite. 

Fourth corner. 

Thenee north O° 45’ east, var. 15° east, 1,540 feet, to corner No. 1, 
the place of beginning, containing nine and 23° acres. 

That said plaintiff, the Caledonia Gold Mining Company, about 
the first of December, 1875, unlawfully and wrongfully entered 
upon the northerly part of said Bobtail lead, to wit, the ground in 
controversy herein, and mined, extracted, removed, and converted 

o—170 
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to its own use about twenty thousand tons of valuable gold-bearing 
ore from said Bobtail lead and the property of this defendant and 
Thomas I. Mahan, of the average value of about nine dollars per 
ton, to the great injury and damage of defendant and said Mahan 
in the full sum of one hundred thousand dollars. 
Wherefore defendant prays that it may be adjudged and decreed 
by the court that defendant is the owner, and as against said plain- 
tiff is entitled to the possession, of said Bobtail lead and each 
ou and every portion thereof: that it may be further decreed 
that said plaintiff has no estate, no estate, right, title, or inter- 
est therein; that said defendant have payment for one hundred 
thousand dollars, his damages sustained as aforesaid, and costs of 
this action. 
McLAUGHLIN & STEELE, 
Alt’ys for Defendant. 
‘Territory or Dawora, | .. 
County of Lawrence, j me 


John Noonan, being first duly sworn, deposes and says that he is the 
defendant named in the foregoing-entitled answer ; that he has heard 
read the same, knows the contents thereof, and knows the same to 
be true of his own knowledge, except such matters as are therein 
stated on information and belief, and as to such matters he believes 
to be true. 


JOHN NOONAN. 


Subscribed and sworn to before me this 20th day of November, 


A. D. 1879. 
[SPAL. | H. H. MUND, 


Notary Public. 
(Appears also the following endorsements «& filing, to wit :) 
“Service accepted on the within this 28th day of November, 
1879.) Clagett & Dixen and John M. Murphy, atty’s for plaintiff. 
Miled December 6, “79. A. R. Z Dawson, clerk, by Frank J. 
Washabaugh, deputy.” 


(Here follows diagram marked p. 40.) 


4] Replication. 


In the District Court of the First Judicial District of Dakota Terri- 
tory in and for Lawrence County. 


Tie CALEDONIA GoLup MininGc Company (Formerly Henry Lackey 
et al.), Plaintiff, 
VS. 
JoHN Noonan, Defendant. 


Now comes the above-named plaintiff, and for replication to the 
answer of defendant to the amended and substituted complaint 
herein filed, denies each and every allegation in said answer con- 
tained, except such as are admissions of the matters stated in said 
complaint, and such as are hereinafter specifically admitted. 
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Ist. And plaintiff, further replying to that portion of said answer 
which sets up an alleged defense and counter-claim and is marked 
4, denies that on or about the 24th d: ay of February, 1876, or at any 
other time, H.S.Ireton, D. G. Chizum, and Thos. 5 C arey, Or any or 
either of them, discovered upon the public mineral lands of the 
United States any vein or lode of valuable gold-bearing or other ore, 
ear the head of Shumache gulch and on the east side thereof, or 
elsewhere, or did duly or at all locate any quartz mining claim, about 
said date above named or at any other time, along said vein or lode, 

northwardly or in any other direction from the place of dis- 
42 covery, fifteen hundred or any other number of feetin length by 

awi-th of one hundred and fifty or any other number of feet on 
ach side of the center of any vein, or caused a discovery shaft or 
eut to be sunk ora discovery stake or location notice to be erected 
at any such cut, or labor improvements to be done upon any such 
alleged lode, each or any year thereafter, of the value of not less than 
one hundred dollars after the alleged location. 

And plaintiff denies that on or about the 2d day of March, 1876, 
or at any other time, Thos. Ik. Carey sold or conveyed all or any of 
his right or title or interest in the alleged -Bobtail lead to his al- 
leged “colocators, H.S. Ireton or D. G. Chizum, or either of them, 
and denies that said Ireton and Chizum or cither of them were then 
or at any time in the exclusive or other possession of the alleged 
Bobtail lead or any part of it. And plaintiff avers that it has no 
knowledge or information sufficient to form a belief as to whether 
or not, on or about the first day of March, 1877, or at any other 
time, said H.S. [reton, representing or pretei nding to have due or ay 
other power or authority from said D. G. Chizum to sell or convey 
the right or title or interest of said D. G. Chizum in or to said al- 
leged Bobtail lode, sold or conveyed said alleged Bobtail lode to one 
Thomas If. Mahan, or executed or delivered to said Mahan, about 
the date last named or at any other date, a deed of conveyance pur- 
porting to sell or convey said Bobtail lode to said Mahan, or sub- 
scribed any deed of conveyance as a grantor, or subscribed the name 
of said D. G. Chizum as a grantor to any deed “ by HS. Treton, at- 
torney-In-fact,” or otherwise, or whether or not said Mahan is the 
erantor of defendant, or whether or not said Mahan believed or re- 
lied upon any representations or statements of said Treton as to his 

authority or power to represent or act for said Chizum in the 
AS alleged sale of said alleged Bobtail lead, or whether or not 

said Mahan, so believing or otherwise, or at all received or 
accepted said or any deed of conveyance of the alleged Bobtail lead, 
or whether or not said representations, alleged to have been made 
by said Ireton in relation to his having power or authority from 
said D. G. Chizum to sell or convey all or any of his right or title or 
interest in said alleged Bobtail lead, were untrue, or whether or not 
said Mahan, on or about the 8th ‘day of October, 1S7S, or at any 
other time, purchased from said Chizum all or any of his right or 
title or interest in or to said alleged Bobtail lead; and plaintiff de- 
mands strict proof from defendant of each and all of said matters 
and things. 
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And plaintiff avers that if any deed, conveyance, or grant of any 
night, title, or interest of, in, or to said alleged Bobtail ‘lode, or any 
part thereof, was ever made or delivered “by the said Ireton and 
Chizum, or either of them, to said Mahan, such deed, conveyance, or 
grant was and is void, in that, at the time of the making and de- 
livery of any such decd, conveyance, or grant, the property and 
mining ground in controversy in this action was in the actual pos- 
session of Michael Heffron, Robert Curlin, James Manning, and 
Michael Lynch and their grantees (all of whom are the erantors and 
predecessors in interest of pk: untiff of the property herein in contro- 
versy), and who then claimed and held said property under a title 
adverse to that of said Ireton and said Chizum and each of them, 
to wit, under the location of the Caledonia lode described in the com- 
plaint. 

And plaintiff further avers that 1f any deed, conveyance, or grant 
of any right, title, or interest in or to said alleged Bobtail le: ud, or 

any part of it, was made or delivered by the said Chizum o 
44 the said Mahan on or about the Sth day of October, 1878S, or 

at any other time, such deed, conveyance, or grant was and 
is void, in that at the time of the making and delivery thereof t he 
mining ground and property in controversy In this action was 1n 
the actual possession of Michacl Heffron, Robert Curlin, James Man- 
ning, and Michael Lynch and their grantees (all of whom are the 
grantors and predecessors in interest of plaintiff in the property 
herein in controversy), and who then claimed and held said prop- 
erty under a title adverse to that of said Chizum, to wit, under the 
location of the Caledonia lode described in the compl: unt. 

And plaintiff denies that on or about the 15th day of March, 1877’ 
or at any other time, or while said Mahan believed himself to be 
the sole owner by purchase of said alleged Bobtail lead, or at any 
other time, or being in the actual or other possession thereof, he re- 
located the same in his own right or name or otherwise, or had the 
same duly recorded in the records of the Whitewood quartz mining 
district, or in the office of the register of deeds of Lawrence county, 
Dakota ‘Territory on or about the 12th day of May, 1877, or at any 
other time. 

And plaintiff avers that at the time of the alleged relocation of 

said alleged Bobtail lead by said Mahan the mining ground in con- 
trov ersy in this action was in the actual, exclusive, : ‘and adverse pos- 
session of Michael Heffron, Robert Curlin, James Manning, and 
Michael Lynch and their grantees (all of whom are the grantors 
and predecessors in interest of plaintiff in said ground), who had 
before that time duly located and appropriated the same as part of 
the Caledonia lode claim, as set forth in the complaint, and who then 
had claimed and possessed the same under said Caledonia location 
and under a title adverse to that of said Mahan and those under 
whom he claimed. 
45 And _ plaintiff, further replying to that portion of said an- 
swer which szts up an alleged defense and counter-claim, and 
is marked 5, denies that on or about the Ist day of December, 1877, 
or at any other time prior to the month of May, 1878, said Thomas 
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I’, Mahan sold or conveyed all or any of his right or title or interest 
in or to said alleged Bobtail lead to defendant, and denies that after 
the commencement of this action, or at any other time, said Mahan 
became the owner, by purchase or otherwise, of all or any of the 
right or title or interest of said D. G.Chizum in or to said alleged 
Bobtail lead, and denies that there is any non-joinder of parties ‘de- 
fendart, or that said Chizum or Mahan Is a necessary party to the 
complete determination of this controversy. 

And _ plaintiff avers that if any pretended deed, conveyance, or 
erant of any pretended right, title, or interest in or to said alleged 
Bobtail lead was ever made or delivered by said Mahan to defend- 
ant, the same was and is void,in that at the time of the mnaking and 
delivery thereof the mining ground In controversy in this action 
was in the actual possession of Michael Heffron, Robert Curlin, 
James Manning, and Michael Lynch, and their grantees (all of 
whom are the grantors and predecessors in interest of plamtiff in 
said ground), and who then claimed and held said property under a 
title adverse to that of said Mahan, to wit, under the location of the 
Caledonia lode deseribed in the compl: unt. 

And plaintiff further avers that if any pretended deed, convey- 
ance, or grant of any right, title, or interest in or to said alleged 
Bobtail Tode was ever made or delivered by said Chizum_ to sitid 
Mahan the same was and is void, in that at the time of the m: aking 
and delivery thereof the mining ground in controversy in this action 
was in the actual possession of Michael Heffron, Robert Cur- 

lin, James Manning, and Michael Lyneh, and their grantees 
46 (all of whom are the grantors and predecessors in interest of 

plaintiff in said eround), and who then claimed amd held 
said grant under a title adverse to that of said Chizum, to wit, under 
the location of the Caledonia lode deseribed in the complaint. 

And plaintiff further avers that said Chizum had, long before the 
time when he pretended to make any conveyance to said Mahan of 
his interest in said alleged Bobti ull lead, to wit, about the month of 
June, 1877, abandoned all of his (said Chizum’s) title, right, and 
claim in and to said alleged Bobtail lead. 

And plaintiff further avers that said Chizum had, prior to the time 
when he pretended to make any conveyance to said Mahan of his 
interest in said alleged Bobtail lead, forfeited all of his interest 
therein and right thereto by failing to do and perform upon said 
alleged lode labor or improvements of the value of one hundred 
dollars in each year after the date of the alleged location thereof, as 
required by the laws of the United States and of Dakota Territor y; 
in that said Chizum or his co-owners did not during the year from 
the 24th day of February, 1876, to the 24th day of ‘Febru: ary, 1877, 
nor during the year from the 24th d: av of February, 1577, to the 24th 
day of I ‘ebru: ary, 1878, perform laboror make 1 improve ments upon said 
alleged Bobtail lead of the value of one hundred dollars, and did not 
resume work thereon before the making of any conveyance of his 
interest by said Chizum. 

And_ plaintiff further avers that defendant in his application for 
patent from the United States, as stated in the complaint, claimed 
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to be, and made oath that he was, the owner of the whole of the al- 

leged Bobtail —; that counties adverse claim of plaintiffs, grant- 
47 ors to said applic: ition, this action was brought, as Is set forth 

in said complaint, and that by reason of the premises plain- 
tiff has been mislead to believe that defendant was the sole claimant 
of the ground in controversy in this action, and will be delayed and 
injured if defendant is now allowed to show to the contrary, and 
that defendant, by his acts in the premises, is stopped from plead- 
ing or claiming any non-joinder of defendants herein. 

3d. And plaintiff, further replying to that portion of defendant’s 
auswer which sets up an alleged defense and counter-claim, and is 
marked 6, denies that on the 16th day of June, 1876, or at any other 
time, the former plaintiffs herein, Michael Heffron, Robert Curlin, 
James Manning, and one Michael Lynch, or any of them, went upon 
or within the lines of the alleged Bobtail lead, or pretended to make 
a discovery of gold-bearing ore thereon, or by virtue of any pre- 
tended discovery proceeded to make a location of any quartz mining 
claim there, or any location which embraced three and ;5,‘9 acres, or 
any ether portion or part of the alleged Bobtail lead; and plaintiff 
denies that the diagram and map attached to and made part of de- 
fendant’s answer shows correctly the ground in controversy 1n this 
action, or anything else that it purports to show or set out. 

Plaintiff avers that said Caledonia lode was duly discovered, 
located, and claimed, as set out in the complaint herein, and denies 
thiit said Caledonia lode location was made within the surface bound- 
aries of any prior or valid location of the alleged Bobtail lead, or 
that it was or is an invalid or void location. 

4th. And plaintiff, further replying to that portion of defendant’s 

answer which sets up an alleged defense and counter-claim, 
48 and is marked 7, denies that at any time defendant and said 

Thomas EF. Mahan were, or ever have been, or are now, the 
owners of the alleged Bobtail lead, or any part thereof, as the same 
is described and set out by courses in said answer or otherwise. 

Plaintiff denies that it ever entered upon any part of the alleged 
Bobtail lead, or ever mined or extracted or removed or converted to 
its own use any valuable or other gold-bearing or other ore from 
said alleged Bobtail lead, or any part of it, or ‘which was or is the 
property “of defendant and Thomas F. Mah: an, or either of them, to 
the injury or damage of defendant and said Mahan, or either of 
them, in the full sum of one hundred thousand dollars, or in any 
other sum. 

Plaintiff avers that it has entered upon and mined and extracted 
ore from the ground in controversy in this action, as it had good 
right to do, and that it has mined and worked from said ground in 
dispute about ten thousand tones of ore of the gross value of between 
four and five dollars per ton, but that after deducting the expenses 
of mining, extracting, tre ansporting, crushing, and working said ore 
there were no net profits therefrom, and pl: intiff denies that defend- 
ant and said Mahan, or cither of them, have been damaged by any 
act of plaintiffin any sum whatever. 

oth. And plaintiff, further replying tosaid answer, and for aseparate 
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defense, avers that about the month of June, 1877, said D. G. Chizum 
abandoned all of his right, title, and interest and claim in or to the 
alleged Bobtail —; that at the time of said abandonment the said 
Michael Heffron, Robert Curlin, James Manning, and Michael 
Lynch and their grantees (who are all the grantors and_prede- 
cessors 1n interest of plaintiff in the ground In contro- 
49 versy herein) were, and for [a] long time before had been, in 
the actual and exclusive possession of the mining ground in 
controversy on this action, claiming title thereto adverse to said 
Chizum under the said Caledonia location mentioned in the com- 
plaint, and that afterwards, to wit, on the 2d day of March, 1878, 
the said parties and their grantees, who were then the owners and 
in the actual possession of said Caledonia lode, duly relocated the 
same, and on the same day caused a certificate of sueh relocation to 
be recorded in the office of the register of deeds of said Lawrence 
county, Dakota Territory. 
6th. And plaintiff, farther replying to the said answer of defend- 
ant, and for a further and separate defense thereto, avers that about 
the month of September, 1876, the said H. 5S. Ireton abandoned all 
of the right, title, and interest which he had or claimed in or to said 
alleged Bobtail lead ; that at the time of said abandonment the said 
Michael Heffron, Robert Curlin, James Manning,and Michael Lynch 
and their grantees(whoareall the grantees and predecessors in interest 
of plaintiff in the ground in controversy herein) were, and fora long 
time before had been, in the exclusive and actual possession of the 
mining ground in controversy in this action, claiming title thereto 
adverse to said Ireton under the Caledonia location mentioned In 
the complaint, and that atterwards, to wit, on the 15th day of March, 
1877, the said parties and their grantees, who were then the owners 
and in the actual possession of said Caledonia lode claim, duly re- 
located the same on the —day of April, A. D.1877,[and] caused a cer- 
tificate of such relocation to be duly recorded in the office of the 
register of deeds of said Lawrence county, Dakota Territory. 
50 7th. And plaintiff, further replying to said answer of de- 
fendant, and for a further and separate defense thereto, avers 
that any and all right, title, or interest which the said H. 8. Ireton 
or the said D. G. Chizum or the said Thomas I. Mahan or the de- 
fendant herein, or all or any of them, ever had or acquired at any 
time in or to the alleged Bobtail lead, or any part thereof, was for- 
feited and lost by the failure of said parties and each of them to com- 
ply with the laws of the United States and the Territory of Dakota 
regulating and preseribing the amount of work required to be done 
to hold a quartz mining claim, in that the said Ireton, Chizum, Ma- 
han and defendant did not, nor did any or either of them, or any 
one for them, perform one hundred dollars’ worth of labor or make 
one hundred dollars’ worth of improvements on said alleged Bobtail 
lead within or during one year after the alleged date of the discovery 
and location of said alleged Bobtail lead, and that after the expira- 
tion of said year, and before said parties or any of them had resumed 
work on said lead after said failure, the grantors of plaintiff in the 
ground herein in controversy, to wit, Michael Heffron, Michael Lynch, 


JOHN NOONAN ET AT. VS. 


Robert Curlin, and James Manning, and their grantees, duly claimed 
and relocated the said Caledonia lode, including the eround herem 
in controversy, on the 15th day of March, A. D. 1877, and caused a 
certificate of such claim and location to be recorded in the mining 
records of Whitewood quartz mining district, and also on the — day 
of April, 1877, in the oflice of the register of deeds of said Lawrence 
county, Dakota Territory, as is set forth in the complaint herein, and 
became, and they and their grantees have ever since been and are 
now the owners and in the actual possession of said Caledonia 
lode. 
ol Sth. And plaintiff, further replying to said answer of defend- 
ant, and for a further and separate defense thereto, avers that 
any and all right, title, and interest which the said IL. 8. Ireton, or 
the said D. G. Chizum, or the said Thomas I. Mahan, or the defend- 
ant herein, or all or any of them, ever had or acquired at any time 
in or to the alleged Bobtail lead. or any part the ree was forfeited 
and lost by the failure of said parties and each of them to comply 
with the laws of the United States and the Territory of Dakota reg- 
ulating and prescribing the amount of work required to be done to 
hol | quartz mining claims, in that the said Ircton, Chizum, Mahan, 
and defendant did not, nor did any or either of them, or any one for 
them, perform one hundred dollars’ worth of labor or make one 
hundred dollars’ worth of improvements on said alleged Bobtail lead 
within or during the year commencing one year after thedate of the 
allewed location thereof and ending two years after the date of said 
alleged location, to wit, during the second year after the date of said 
location, and that, after such failure, and before said parties, or any 
of them, had resumed work on said alleged Bobtail lead, to wit, on 
the 2d day of March, 1875, the grantors of plaintiff of the ground 
herein in controversy, to wit, Michael Ieffron, Robert Curlin, James 
Manning, and their grantees, duly claimed and relocated the said 
Caledonia lode, including the ground herein in controversy, and on 
the same day caused ce rtificate of each relocation to be recorded in 
the oflice of the register of deeds of said Lawrence county, Dakota 
Territory, and they and their grantees have ever since been and are 
now the owners and in the actual possession of suid Caledonia lode 
and of the ground herein in controversy. 
52 9th. And plaintiff, further replying to said answer of de- 
fendant, and for a further and separate defense thereto, avers 
that any deed, convayance, or grant of any title or interest of, in, or 
to said alleged Bobtail le: ad which was or has been at any time made 
or delivered by the said IL. 5. Ireton or by the said D. G. Chizum, 
or either of them, to the said Thomas I. Mahan,or by the said Mahan 
to the defendant herein, was and is void in that at the time of the 
making any delivery of each and all of such deeds, conveyances, and 
grants the mining ground herein in controversy was in the actual 
possession of the grantors of plaintiffs. to wit, Michael Heffron, Rob- 
ert Curlin, James Manning, and Michael Lynch, and their erantees, 
who then claimed and held said mining ground under a title adverse 
to said Ireton, Chizum, Mahan, and defendant, and all and each of 
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them, to wit, under the location of the Caledonia lode, as stated in 
the complaint herein. 

10th. And plaintiff, further replying to defendant’s said answer, 
and for a further and separate defense thereto, avers that the grantors 
and predecessors of plaintiff in the Caledonia lode were, on the 28th 
day of February, A. D. 1877, and on the Ist day of March, 1877, and 
continuously thereafter in the actual possession of the said Caledonia 
lode, ineluding the ground in controversy 1n this action, with bound- 
aries clearly marked and defined, and in accordance with the laws 
of the United States and the Ter ritory of Dakota of Dakota, and 
claiming the title hereto and right of possession thereof adversely 
to any right or title under the alleged Bobtail lead location, and ad- 
versely to said Carey, Chizum, Ireton, Mahan, and defendant, and 
each of them, and all other persons, and they and this plaintiff 
(their grantee) have ever since been a are now In actual 

d and adverse possession of said mining ground, claiming title 

thereto. 
Plaintiff having fully replied asks decree and relief, as in its com- 
plaint herein. 
JOHN M. MURPILTY anp 
CLAGETT & DIXON, 
Alt’ys for PU ff. 

Territory or Daxkora, | 
County of Lawrence,  § 


ieby, being duly sworn, says that he is an officer and su- 


S 3S e 


Moro a and eeneral agent in said Territory of the Caledonia 
Gold Mining Company, and has charge and management of the 
business of said company in said Territory ; that he has heard read 
the foregoing replication and that the same is true to the knowledge 
of aftiant except as to those matters stated on information and be- 


lief, and as to those matters that he believes it to be true. 
ADONIRAM J. RIGBY. 


Subseribed and sworn to before me this 2d day of February, A. 
D. 1880. 
[SEAL. | HARRY B. HALL, 
Notary Public. 


(And appears also thereon the following endorsements and 
filings, to wit:) 

Service of within replication by copy accepted by copy this 2d day of 
February, A. D. 1880, at Deadwood, D. T. MeLaughlin & Steele, 
att’ys for def’t. Filed Ireb’y 2d, 1880. A. It. Z. Dawson, clerk. 

Do And the following entry appears on the minutes of this 
court under date of July 15th, 1880, on page 316 of journal 
No. 1 of said court. 


CALEDONIA Gorp MINING Co. vs. JouN NOONAN. 


Now, on this 15th day of July, A. D. 1880, the trial of this cause 
is resumed. By consent of all parties Thomas I*. Mahan is made a 
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party defendant in this action. Counsel for defendant appear and 
answer instanter for him any amendments to pleadings requ. 2d to 
be prepared and served during the pending of this action or at its 
conclusion. 


56 In the District Court, First Judicial District, Lawrence County, 
Dakota Territory. 


CALEDONIA Gotp MininGc Company (formerly Henry Lackey et adl.), 
Plaintuf, 
US. 
JouNn Noonan and Tuomas F. Maran, Defendants. 

Now comes the above-named plaintiff, and in pursuance and by 
authority of the court hereinbefore made, on the 15th day of July, 
1880, making the said Thomas IF. Mahan a defendant in this action, 
amends its amended and substitute complaint, which was herein 
filed Nwvember 6th, 1879, by inserting therein the name of the said 
Thomas I°. Mahan as a defendant, and by inserting in and adding 
to said complaint, immediately after the subdivision thereof num- 
bered 9, and before the prayer thereof, the following allegation, to 
wit: 

10. And plaintiff further avers that the defendant, Thomas I’, Ma- 
han, has, or claims to have, some right, title, or interest adverse to 
plaintiff in or to that portion of the said Caledonia lode claim above 
described by survey; that said claim of said defendant Mahan is 
without haniietner or right as against plaintiff, but said Mahan 

persists in the same and makes said claim, as plaintiff is 
o7 informed and believes, under the said alleged and pretended 

location of the said alleged Bobtail lode claim above described 
as co-owner with, and claiming under the same right as, defendant 
Noonan, as above mentioned, and that said claim of said Mahan 
casts a cloud upon plaintiff’s title to its said portion of said Cale- 
donia lode above cdeseribed, and plaintiff therefore makes said Ma- 
han a defendant in this action, and asks the same judgment, decree, 
and relief against him as hereinafter prayed against said defend- 
ant Noonan. 

CLAGETT & DIXON, 
Attys for PUUF. 


(And appears also the following endorsements, filing, ete., thereon:) 
Amendment of complaint. Acknowledgement of service this 
14th day of December, 1880. McLaughlin & Steele, attorneys for 
def’ts. ‘Filed December » 14th, 1880.) Frank J. Washabaugh, clerk. 


58 In District Court, First Judicial District, Lawrence County, 
Dakota Territory. 
CALEDONIA GoLD MIninG Company (Formerly Henry Lackey et al.), 
Us. 
JouN Noonan and Trromas F. Maman. 
In this action a trial by jury as to those issues triable by a jury 
having been waived by consent of parties in open court, entered 
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upon the minutes, and the action and the questions of facet therem 
having been tried by the court, and the court having heard the 
evidence and argument, and being fully advised in the premises, 
finds the facts to be as follows, to wit: 
ov Findings of Fact. 
In the District Court, First Judicial District, Lawrence ‘County 
] J 
Dakota Territory. 


CALEDONIA GoLpD MINING Company (lformerly IHLenry Lacke) et al., 
Plaintilf, 
US. 
JouN Noonan and Tuomas I. Manan, Defendants. 


I. 


That the plaintiff in this aetion, the Caledonia Gold Mining Com- 
pany, 1s now and has been since the month of September, A. D. 1878, 
a corporation organized and existing under and by virtue of the 


laws of the State of California, and carrying on the business of min- 


ing in the county of Lawrence and Territory of Dakota, and has 
comphed with the laws of Dakota Territory, and is and has been 
since said month of September, 1878, authorized to transact busi- 
ness, purchase and hold property, both real and personal, and main- 
tain suits in said Territory. 
60 II. 

That the property and mining claims in controversy in this action 
are situated in Whitewood quartz mining district (called Lost dis- 
trict in the early part of 1876), Lawrence county, Dakota Territory. 


IIT. 


That on the 80th day of December, A. D. 1876, the miners of 
Whitewood quartz mining district established said distriet, and 
adopted rules and regulations, a copy of which is hereto annexed, 
marked Exhibit “M,” and made a part of these findings; and prior 
to said 30th day of December, 1876, there were no customs, rules, or 
regulations concerning lode claims in foree in the said locality, eXx- 
cept a custom of recording such claims ina mining recorder’s office, 
but said custom aid not prescribe: any time within Which said record 


should be made. 
Exutpir “ M.” 


Mining Laws. 


Laws of Whitewood quartz district. In accordance with a notice 
published in the Black Hills Pioneer on the 9th day of Deeember 
1876, and with other notices posted in conspicuous places before and 

after advertising above, of which notice the following Isa copy : 
61 Notice 1s hereby given that a meeting of the quartz miners 
of Whitewood district will be held at Gayville on the 29th 
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day of December, A. D. 1876, at 2 o’clock p. m., at the house of 
Thomas Campbell, for the purpose of making local and adopting 
general laws. It is of vital importance that all those who have any 
interest in that respect should be present. Whitewood district is 
that portion of the Black Hills which embraces Whitewood ereek 
and ali its tributaries. 

T. H. CARR, Recorder. 


The meeting convened, in pursuance to call of notice, at 2 o’clock 
p. m., at the house of Thomas C ‘ampbell, at Gayville, in the Black 
Hills, D. T.) On motion of T. H. Carr, Mr. D. E. Costigan was 
elected temporary president of the meeting. On motion of John 
M. Murphy, Mr. T. H. Carr was elected temporary secretary of said 
meeting. On motion of S. P. Romans, Mr. D. EK. Costigan was 
chosen permanent president of said meeting, and Mr. 'T. IL. Carr 
was chosen permanent secretary of said meeting. On motion, car- 
ried, that a committee of five be appointed by the president to draft 
local and to adopt general laws for this district. The committee 
appointed by the president consisted of the tollowing-named gen- 
tlemen present: John M. Murphy, chairman; S. P. Rom: ins, John 
Bell, Henry Spencer, and George L. Houghton, who were instructed 
to report at — adjourned mecting, on December 0th, 1876. On 
motion, carried, that this meeting do now adjourn till the 30th day 
of December, 1876, at same time and place. 


(Signed) D. Kk. COSTIGAN, President. 
Z. H. CARR, Sceretary. 


62 GAYVILLE, D. 'T., Dec. 30, 1876. 

Meeting convened in pursuance of adjournment of Decem- 
ber 50th, 1876, and the committee appointed by the president pre- 
sented their report in writing, and which was thereupon read to the 
meeting. On motion, the laws formed by the committee became the 
property of the meeting, and committee be discharged. Carried. 
On motion, that that the laws be read and acted upon by sections. 
Carried. 

Be it enacted by the quartz miners of Whitewood mining district, 
ii mass meeting assembled, December 30th, 1876, the following 
laws, rules, and regulations governing the locations of quartz claims 
1n said district, to wit: 

Sec. 1. Whitewood district shall consist of all that section of 
country drained by Whitewood ereek and tributaries. Carried. The 
officers of Whitewood district shall consist of a recorder and secre- 
tary, the recorder io be ex-officio secretary, and shall keep the 
records of all meetings. Carried. 

Sec. 2. We hereby adopt the United States mining laws of May 
10th, 1872, with acts — amendments thereto, with the followi ing loc ul 
rules and requirements. Carried. 

See. 3. From and after the approval of these laws all citizens of 
the United States of lawful age, and those who have declared their 
intentions to become such, under the regulations specified by law, 
shall have the right to locate claims in Whitewood mining district 
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upon veins or lodes of quartz or other rock in place, bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits. Car- 
ried. 
Sec. 4. A mining claim located after the adoption of these 
63 Jaws, whether located by one or more persons, may equal but 
shall not exeeed 1,500 fect in length along the vein or lode. 
No claim shall extend more than 1o0 feet on each side of the middle 
of the vein at the surface. The end lines of each claim shall be 
parallel with each other. Carried. 

Sec. 5. In order to entitle any person or persons to reeord any lead, 
lode, or leads of quartz claim, cither of gold, silver, cinnabar, lead, 
tin, copper, or other valuable deposits, there shall first be discovered 
a vein, lode, or mineral deposit lying in place upon .the ground 
claimed; the said claimant or claimants shall place a post or monu- 
ment at each corner of the Jand claimed, also a post or monument 
at each end of the Jand claimed, marking the centre of the land 
claimed ; also a post ~~ monument at the centre of each side line; 
also at. discovery shaft a stake or board, upon which shall be desig- 
nated the name of the lode or claim, the name or names of the lo- 

sators, the number of feet of eround, claimed, and in which direc- 
tion from the point of discovery, and the number of feet claimed on 
ach side of the vein or erevice, and such a description of the claim 
by reference to some natural object or permanent mound as will 
identify the clatm—such as prominent buttes, the confluence of 
streams, and other landmarks in the vicinity of the mine. Carried. 

Sec. 6. A copy of a location notice of a mining claim, tunnel, site, 
or mill site shall be handed to the recorder of this distriet within 20 
days from the posting of said notice on the claim, or the location 
shall be held as abandoned. Carried. 

Sec. 7. In order to hold a possessory right toa claim there shall be 

not less than one hundred dollars’ (S100) work done thereon 
6-4 during each year, and in performing such labor 500 cubie 

feet in picking ground and 125 cubic feet in blasting rock 
shall be estimated at one hundred dollars. Carried. 

Sec. 8. It shall be the duty of the recorder to call meetings of the 
quartz miners of this district whenever a petition is handed him 
signed by ten or more persons ow-iIng quartz claims In this district, 
or the legal representatives of such quartz-claim owners, requesting 
him to give notice of such meeting, for the purpose of altering or 
amending the laws of this district, or for the election of a quartz re- 
corder, and such notice shall be posted in at least five conspicuous 
places in the district for at least ten days previous to the meeting, 
and it shall be the duty of the recorder to record all location notices 
upon the payment of his fees. He shall have the right to appoint 
one or more deputies, and shall be entitled to the following fees for 
recording quartz claims: Mill sites and tunnel rights, each two dol- 
lars; and for deeds, bonds, mortgages, and other instruments of 
writing, one dollar for each folio and fifty cents for each additional 
folio, and certified copies of location notices shall be purchased for 
one dollar each. 

(Amendment to section 9.) On motion, that — any meeting here- 
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after called it shall require a two-thirds majority of the quartz miners 
present to decide any measure before said meeting. Sec. 9 adopted 
as amended. 

Sec. 9. The district recorder is hereby authorized to administer 

oaths or affirmations when the mining laws of the United 
65 States require the same relative to mining purposes. Car- 
ried. 

Sec. 10. The present recorder, T. H. Carr, is hereby declared 
elected recorder for the year ending December dist, 1877. Carried. 

S.ec 11. The records are hereby declared to be the property of the 
district. The recorder shall turn over to his successor in office all 
books, records, papers, and documents belonging to his office, and 
in the event of the organization of a county In this district he shall 
turn over to the recorder of the county all the records of his office, 
when such county organization 1s completed. Carried. 

Committee: John M. Murphy, chairman; Henry Spencer, 8. P. 
Bomans, John Bell; George L. Houghton, secretary. 

We hereby certify that the above laws were adopted by the miners 
in mass meeting assembled, section by section, December 30, 1876, 
to take effect from this date. 

D. Ek. COSTIGAN, President. 
T. H. CARR, Secretary. 


Sec. 12. Ata meeting held by the miners of Whitewood quartz 
mining district, in Gayville, D. T., on the 6th day of March, A. D. 
1877, the following resolutions were adopted, to wit: Resolved, That 
we, the quartz miners of Whitewood quartz mining district, in mass 
meeting assembled, re-enact and legalize the laws heretofore passed 
and adopted in this district, and that Thos. H. Carr, the present re- 
corder, be elected, and 1s hereby declared recorder of this district for 
one vear from this date. 
S. P. ROMANS, Chairman. 
GEO. L. HOUGHTON, Secretary. 


66 Sec. 15. Ata meeting held by the quartz miners of White- 
wood district on the 10th day of May, A. D. 1877, the follow- 
ing resolutions were adopted, to wit: 

Be it enacted by the quartz miners of Whitewood quartz mining 
district, in mass meeting assembled, That the quartz recorder of said 
district is hereby authorized to turn over all records, laws, papers, 
and documents belonging to said office to the recorder of deeds of 
Lawrence county, D. T., within thirty days from date, and the re- 
corder is requested to take receipt for the same when delivered. 

May 10th, 1877. 

S. P. ROMANS, Chairman. 
T. Hf. CARR, Secretary. 


Sec. 14. T. 1. Carr, Esq., Sir: Your petitioners would respectfully 
ask that a meeting of the quartz miners of Whitewood quartz dis- 
trict be ealled in conformity with section 9 of the laws of said dis- 
trict, for the purpose of changing a portion of section twelve 12 of 
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THE 


said laws, and for the transaction of such business as may legally 
come before the meeting. 

Gayville, April 30th, 1877. 

Signers of the call: W. M. Ball, James Ryan, John Sinelair, I. HH. 
Reed, I. J. Gallagher, M. Goldman, L. P. Elhott, and D. Jones. 

In compliance with the foregoing petition the following notice was 
was given : 

May 25th, A. D. 1877.—To all whom it may concern: Notice is 
hereby given that a meeting of the quartz miners of Whitewood 
district will be held at the house of Thomas Hanley, in Gayville, on 

the 8th day of June, A. D. 1877, at 7 o'clock p. m., to trans- 
67 act Important business relative to the records of Whitewood 
district. 

The meeting convened in pursuance to public notice, and J. 
H.S. Coleman was elected president and Wm. Lardner seeretary. 
On motion that the following portion of section (12) twelve, to wit, 
“and in the event of the organization of a county in this district he 
shall turn over to the recorder of the county all the records of his 
office when such county organization 1s completed,” and the whole 
of section fourteenth (14) be repealed. Carried unanimously. 

J. H. S. COLEMAN, Chairman. 
WM. LARDNER, Secretary. 


Notice is hereby given that a meeting of the miners of Whitewood 
quartz mining district will be held in the house of Thomas Camp- 
bell, of Gayville, on the 7th day of September, 1877, at 7 o’clock p. 
m., for the purpose of electing a recorder to fill the vacancy caused 
by the death of the late recorder, Thos. H. Carr, who was killed by 
the Indians August 27th, A. D. 1877. 

J. B. CARR. 


Meeting convened in pursuance to call of notice, and adjourned to 
the office of the deputy recorder, on placer claim No. 4 of Deadwood 
gulch, above Discovery. 

On motion, J. B. Carr be elected recorder of Whitewood district 
for the year ending March 6th, 1879, or until his successor is duly 
elected. Carried. 

WM. H. BROWN, Chairman. 


J. B. CARR, Secretary. nd 
- IV. im, 


That on the 14th day of June, A. D.1876, Michael Heffron, Michael 
Lynch, Robert Curlin, and James Munning, all being then citizens of 
the United States, sunk a shaft about seven feet in depth and sufli- 
cient to show a well-defined mineral vein or lode on the east side of 
Shomaker gulch and within the limits of the claim afterwards lo- 
cated by them as the Caledonia quartz lode mining claim, and dis- 
covered in said shaft a vein or lode of quartz rock in place bearing 
valuable deposit of gold; and thereafter, on the 15th day of June, 
1876, posted a stake sunk in the ground, on the surface, at said dis- 
covery shaft, a plain written notice of their claim and location of a 
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quartz mining claim, which notice contained the name of the lode, 
to wit, the Caledonia lode; the names of the locators, to wit, M. 
Heffron, M. Lynch, B. Curlin, and J. Manning; the date of the lo- 
cation, to wit, June 15th, 1876; the number of feet of ground claimed 
in length, to wit, fifteen hundred feet, and the number of feet claimed 
and in what direction from the Discovery shaft, to wit, five hundred 
fect in a southeasterly direction and one thousand feet in a north- 
westerly direction from said discovery shaft; the number of feet 
claimed on each side of the vein or lode, to wit, one hundred and 
fifty feet on cach side, and such a description of the claim by refer- 
ence to natural objects and permanent monuments as identified the 
same, to wit, that 1t was located on the east side of Shoemaker gulch 
and about eight hundred fect northwest of the Clara mine. 

That on the same day, to wit, on the 15th day of June, 1876, the 
said Heffron, Lynch, Curlin, and Manning named the surface 

boundaries of said Caledonia mining claim and location, so 
69 that the same could be readily traced, by eight substantial 

posts sunk in the ground and hewed on the sides facing the 
claim—one at each corner of said claim, one at the centre of each 
end line, and one at the centre of cach side line of said claim, and 
the end lines of said claim were parallel. 

And that on the 21st day of June, A. D. 1876, the said Heffron 
Lynch, Curlin, and Manning caused to be filed for record in the 
office of the mining recorder of said Witewood quartz mining dis- 
trict, and to be recorded in the mining records of said district, a cer- 
tificate or notice of their said location of said Caledonia mining 
claim, which was a copy of the notice posted by them at the Dis- 
covery shaft on said claim, as above mentioned, except that said copy 
bore the date of June 21st, 1876, instead of June 15th, 1876, as in 
the notice posted. 

A copy of said notice so filed and recorded is attached to and 
made part of these findings, and marked Ixhibit “A.” 


Iexuipir “A.” 
Caledonia Lode. 
GAYVILLE, June 21, 1876. 
This is to certify that we, the undersigned, claim 1,500 feet on 
this lode or ledge of mineral, known as the Caledonia lode, 
running 500 feet in the southeasterly direction and 1,000 feet 
ina northeasterly-direction and 1,500 feet on eaeh side of 


‘gulch and about SOO feet northwest of the Clara mine. 
nailed for record June 21st, 1$76. 
M. HWEEFFRON. 
M. LYNCH. 
Rh. CURLIN. 
J. MANNING. 
V. 
That the said Heffron, Lynch, Carlin, and Manning, after the 
location by them of the Caledonia mining claim, continued in the 
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possession thereof, and before the 15th day of February, 1877, per- 
formed and caused to be performed upon said claim more than five 
hundred dollars’ worth of work and labor in sinking said discovery 
shaft and running drifts therefrom. 

VI. 

That on the 28th day of February and Ist day of March, 1877, 
all of the posts and monuments marking the surface boundaries of 
the said Caledonia claim, which had been placed thereon by the 
locators in June, 1876, remained and were standing in the same 

places as originally placed except the post mar Ling the south 
71 centre end, which had been destroyed or re aved in 1876 

and a tree or stump near it, afterwards and be-ore the 28th 
day of February, 1877, adopted and marked by the owners of said 
claim, at the south side centre end stake, and there was upon said 
claim and within said boundaries a discovery shaft forty-five feet in 
depth and within which there was disclosed a well-defined vein or 
lode of quartz rock in place, bearing valuable deposits of gold, and 
the notice or certificate of location of said claim, made by the loca- 
tors in June, 1877, remained and was of record in the mining re- 
corder’s — of the said Whitewood quartz mining district; and that on 
the said 28th day of February and the said Ist day of March, 1877, 
the surface boundaries of the said Caledonia mining claim were 
plainly marked, so that the location could be readily traced , by sub- 
stantial posts sunk in the ground and hewed on the side facing the 
claim, one at each corner of the claim, one at the centre of each side 
line, and one at the centre of each end line of said claim, and there 
was a shaft sunk on said claim, and within said boundaries, suffi- 
cient to show a well-defined mineral vein or lode and a discoy ery of 
a vein or lode of quartz rock in place bearing valuable deposits of 
gold was made in said shaft, and a certificate or notice of location of 
said claim was of record in the mining records of said Whitewood 
quartz mining district. 


VIL. 


That from the 28th day of February, 1877, until the 15th 
day of March, 1877, and for some time thereafter, Michael 
Heffron, Michael Lynch, Robert Curlin, and James Manning, 

the locators, and Henry Locke, Peter O'Neill, J. M. Murphy, and 
L. Por lliott were the owners of the said Colledentin mining claim, 
and were all citizens of the United States. 


VITI. 


That on the 28th day of February and the 1st day of March, 1877, 
the said owners of the Caledonia mining claim were in the actual 
and exclusive possession of said claim, claiming title thereto against 
all persons except the Government of the United States, and were 
by themselves and their employes working upon said claim by run- 
ning drifts from the Discovery shaft thereon and stopping ore there- 
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from, and had been continuously so at work since the 15th day of Feb- 
ruary, 1877, and so continued at work until the Ist day of April, 
A. D. 1877, and during said time performed and caused to be per- 
formed upon said claim more than four hundred dollars’ worth of 
work. 

IX. 

That on the 28th day of February and the Ist day of March, A. 

D. 1877, the said owners of the said Caledonia claim, who were then 

in the actual possession thereof and working thereon, adopted 
70 the said posts and monuments then standing, as above men- 

tioned, and marking the boundaries of said claim and the 
discovery of the vein or lode thereon made, and the Discovery shaft 
and other work done thereon, and then and thereafter claimed title 
to said claim as th’s marked and defined by said posts and monu- 
ments, and to said lode thus discovered and under and according to 
the original notice or certificate of said location then standing on 
the mining records of said Whitewood quartz mining district. 

X. 

That on the 15th day of March, A. D. 1877, the then owners of 
the said Caledonia mining claim who were then in the possession of 
and working upon the same and had a discovery thereon, and the 
boundaries marked as above mentioned, made and filed for record 
in the office of the mining recorder of said Whitewood quartz min- 
ing district a copy of the notice or certificate of location of said 
claim made and recorded by the locators in June, 1876, and a sup- 
plementary notice or certificate of location of said Caledonia mining 
claim, which was afterwards recorded in the records of said mining 
district, and a copy of which is attached to and made part of this 
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finding and marked [Exhibit “ B. 
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Exnipitr “ B. 
Caledonia Lode. 


GAYVILLE, June 21st, 1876. 
74 This is to certify that we, the undersigned, claim 1,500 on 
this lode or ledge of mineral known as the Caledonia lode, 
running 500 feet in a southeasterly direction, and 1,000 feet in a 
northwesterly direction, and 150 feet on each side of erevice—min- 
ing purposes—located on the east side of Shoemaker gulch, and 
about SVO feet northwest of the Clara mine. 
M. HEFFRON. 
M. LYNCH. 
R. CURLIN. 
J. MANNING. 


The undersigned, being desirous to more fully comply with the 
laws of the United States, do hereby add this supplementary record 
to the said original location to show present ownership and claim, 
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and to cover any illegality that might attach to making mining lo- 
cations upon the Indian reservation. 

Now, therefore, Congress having by treaty and purchase recently 
recorded to citizens of the United States the legal right to locate 
claims and possess mining ground in this mineral district, the under- 
signed hereby locate and claim the above mentioned and described 
mining ground, known as and called the Caledonia lode vein or de- 
posit, under the present existing United States laws and local laws 
of Whitewood district. Said mine and claim 1s situated about one 
mile from Gayville, Lawence county, D. T., and on the east side of 
Shoemaker gulch, north of Clara Hall. 

Claimant claim- fifteen hundred (1,500) feet in length, 150 

79 feet on each side of the lode, vein, or crevice, five hundred 

fect southeasterly from Discovery shaft, and one thousand feet 
northwesterly from said Discovery shaft. : 

This location made this 15th day of March, A. D. 1877, at 11 o’clock 
a.m., and is claimed by Henry Lacke, 250 ft.; Peter O’Neill, 250 ft.; 
L. P. Elhott, 50 ft.; J. M. Murphy, 50 ft.; M. Heffron, 250 ft.; M. 
Lynch, 250 ft.; R. Curlin, 250 ft.; J. Manning, 150 ft. 


XI. 


That on the 16th day of March, 1877, the said owners of the said 
Yaledonia mining claim posted on a tree, about four feet from the 
Discovery shaft, on said claim, a written copy of the said original 
and supplementary notices of location so made and filed by them in 
the mining recorder’s office on the 15th day of March, 1877, as above 
stated. 


XII. 


That on the 25th day of April, A. D. 1877, and within a reason- 
able time after the office of the register of deeds of Lawrence county, 
Dakota Territory, was opened tor the transaction of business, 

76 the said owners of the said Caledonia mining claim caused to 
be filed and recorded in the oftice of the said register of deeds 

of Lawrence Co., D. 'T., a paper which was in all respects a copy of 
the one filed by them in the miners’ recorder’s office on the 15th 
day of March, 1877, as above stated, except that by a mistake the 
one filed in the register’s office designated the number of feet in the 
claim owned [by]; the said Murphy, Elliott, and Manning as 250 
feet each instead of 50 feet each for said Murphy and Elliott and 
150 feet for said Manning, as 1t should have been and as it was in 
the original notice or certificate and the record thereof in the min- 
ing recorder’s office, and that on the 27th day of September, 1877, 
the then owners of the said Caledonia mining claim to correct said 
error filed and had recorded in said register of deeds’ office a sup- 
plementary notice to correct said error, a copy of which is attached 
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to and made part of this finding and marked Exhibit “ C 
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oO JOHN NOONAN ET AL. VS. 
Exuipir “C.” 
CALEDODIA Lope [vs.] Herrron, Lynci et al. 
Filed at 10.15 a. m., Sept. 27th, 1877. 
Supplement. 
Caledonia Lode. 


V7 This supplementary record [is] made to correct error in the 
number of feet due each owner as follows, to wit: 

Henry Lacke, 250 feet; Peter O’Neill, 250 feet; L. P. Elhott, 50 
feet; J. M. Murphy, 50 feet; M. Heffron, 250 feet; M. Lynch, 250 
feet; Rh. Curlin, 250 feet; J. Manning, 150 fect. 

This supplementary record is made to correct error in record filed 
this 25th day of April, A. D. 1877, and recorded in vol. “A” of loca- 
tion certificates on page- 41,42, and 45, the foregoing being the true 
number of feet each was entitled to at the date of said record, the 
error having been made in copying in copying the original record 
from the local records of Whitewood mining: district. 


XIII. 


That in November, 1877, the owners of the said Caledonia mining 
claim caused a survey thereof to be made by Smith & Ankeny, 
surveyors; that said survey established the lines of said claim as 
the same is claimed by plaintiff in this action, and that the lines of 
said survey are the same as those of the original location and those 
marked on the ground. by posts on the 28th day of February and 
the Ist day of March, 1877, except that on said survey the north 

end line of the claim was changed in direction and one cor- 
78 ner swung upon the claim and the other out off of the claim 

about forty fect, but said change did not in any way alfect 
the ground in controversy 1n this action; and, further, that on said 
survey the stump or tree which had been adopted by the locators of 
the Caledonia in 1876 as to south center and stake was found to be 
about twenty feet too far to the south to be in line with the corner 
stakes on the south end, and the south line of the survey left said 
stump about that distance to the south. 


XIV. 
That on the 2d day of March, 1875, the then owners of the said 


Caledonia mining claim, who were then in the possession thereof, 
caused to be made and posted on a tree near the Discovery shaft on 


said claim a notice or certificate of location of said claim, a eopy of 


which is attached to and made part of this finding and marked [Ex- 
hibit “ D,” and afterward, on the said 2d day of March, 1878, caused 
a copy of said notice or certificate to be filed and reeorded in the 
oflice of the register of deeds of Lawrence county, Dakota Territory. 
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Exutipir “ D.” 


TeRRITORY OF Dakora, - 
ne Lawrence County, io 
& Known all men by these present that the undersigned, having 
complied with the local laws, customs, and regul: ations, and 
é 79 the mining act of Congress of May 10th, 1872, have located 
1,000 feet linear and horizontal measurement on the Cale- 


donia lode along the vein thereof, with all its dips, spars, veins, lodes, 
and ledges, with 150 feet on each side of the middle of said vein at 
the surface, with the surface ground within the lines of said claim, 
500 feet on said lode running southeasterly from the centre of Dis- 
covery shaft, and 1,000 feet running northwesterly from the centre 
of said Discovery shaft, situated on ‘the cast side of Shoemaker eulch 
and south side of Bobtail eulch, abcut 1,500 feet from its confluence 
with Deadwood creek, and about 2,000 feet south of Central city, in 
Whitewood quartz mining district, Lawrence county, Dakota Terri- 
tory, deseribed more particul: arly by field-notes of survey as follows, 
to wit: Commencing at a stake for corner No. 1, being the S. E. cor- 
ner from which the N. W. corner stake of Minnie Tunnel site b’rs 
No. 32° 30’ W., and Mammoth Tunnel ~¥ be rs No. 50° 45’ W., and 
prominent mountain peak b’rs 50° 15’ E. (var. 15° 50’ E.), and 
prominent mountain peak b’rs 5. 72° 40’ W. thence No. 1° 40’ W. 
500 fect to a stake for corner No. 2; thence No. 16° 30’ W. 1,000 
feet to a stake for corner No. 38, from which dead pine tree 14 inches 
b’rs No. 21- Ie. 26 feet, and pie tree 10 inches 8. 60° W., and prom- 
inent mountain peak b’rs No, 0°, 30" W.; thence No. 10° Is. and 
prominent mountain peak b’rs 8. S8° 20’ W. 300 feet to a stake for 
corner No. 4; thenee 16° 80’ EF. 1,000 feet to a stake for corner No. 5; 
thence 8S. 1° 40’ If., 500 feet to a stake for corner No. 6, from which 
a pine tree 12 inches b’rs No. 35° 50/ I. 25 feet, and a pine tree 12 

inches b’rs $. 90° 50’ W. 22 feet anda prominent mountain 
SO peak b’rs N.2- W., and a ledge of rocks in plaee bears N. 73° 30/ 

E.; thenee N. 88° 20’ In. 500 feet to the place of beginning. 
Mines in the vicinity: Clara No-. 1 and 2; Queen of of the West; Gold- 
finch, and High Lode. Field-notes of survey in the office of Smith 
& Ankeny, Deadwood, for further reference. 

This location 1s made as a relocation of said Caledonia lode and 
of the boundaries established by a survey of the same made by Smith 
& Ankeny on Nov. 14th, 1877, which said survey established the 
lines of said lode as above described, and which said lines were the 

same as when said claim was first located and as the same has been 
claimed and possessed by the owners of said lode ever since. 

This location is a new location without waiving any rights under 
previous locations or possessing rights of said lode, and is made by 
the undersigned for their benefit in the proportions in which they 
own their respective Interests In said Caledonia mine at the date 
1 hereof, the undersigned being the present owners thereof, 

This claim was first located Pa 15th, 1876. 
Date of the present location, March 2d, 1876. 


ET AL. V8. 


JOHN NOONAN 


Whitewood Mining District, Lawrence Co., D. T. 

JAMES LYNCH. 
MICHAEL HEFFRON. 
HENRY LAKE. 
ROBERT CURLIN. 
PETER ONEILE. 
JAMES MANNING. 
JOUN M. MURPHY. 
LEWIS P. ELLIOTT. 
JONN MORROW. 

S] XV. 

That the locators and owners of the said Caledonia mining 
claim performed more than one thousand dollars’ worth of work 
upon said claim within one year next after the 15th day of June, 
1876, and more than one thousand dollars’ worth of additional work 
upon said claim within one year next after the 15th day of June, 
1877, and more than 2,000 dollars of additional work upon said 
claim after the 15th day of June, 1878, and before they sold to 
Thomas Bell in August, 1878. 


AVI. 


That the locators and owners of the said Caledonia mining claim 
performed more than one thousand dollars’ worth of work upon said 
claim within one year next after the 28th day of February, 1877, 
and more than one thousand dollars’ worth of additional work upon 
said claim after the 28th day of Iebruary, 1878, and before they sold 
to Thomas Bell in August, 1878. 

XVITL. 

That from and after the 28th day of February, 1877, and until 
they sold to Thomas Bell in August, 1878, the locators and owners 
of the said Caledonia mining claim were in possession of said claim 
and of the ground in controversy in this action, and during said 

time worked upon said claim and ground almost continu- 
82 ously and performed work thereon in running drift- and tun- 
nels of the value of more than 2,000 dollars, and that they 
were 1n the actual possession of said claim and ground in contro- 
versy at the time of the commencement of this action. 
XVITT. 

That on the 50th day of August, 1878, the said James Manning, 
Robert Curlin, Michael Heffron, Peter O’Neill, Henry Lake, James 
Lynch, John M. Murphy, and Lewis P. Elliott and John Morrow, 
who were then in possession of said Caledonia mining claim, sold 
and conveyed the same by deed to Thomas Bell, and on the 17th 
day of September, 1878, the said Thomas Bell, who was then in pos- 
session of said Caledonia mining claim, conveyed the same by deed 
to the Caledonia Golding Mining Company, the present plaintiff 
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herein, and afterwards, on the 10th day of December, 1878, said Bell 
made another convayance of said property to the said Caledonia 
Gold Mining Company, and that (by admission of record by the par- 
ties to this action) whatever title was acquired by the original or 
subsequent locators of the Caledonia mining claim, if any, to the 
property in controversy in this action has come by regular transfers 
to the plaintiff in this action. 


XIX. 


The the said Caledonia Gold Mining Company is now and has 
been ever since the convayance to it by said Thomas Bell 
83 above mentioned in the possession of the said Caledonia mining 
cleim and and of the property herein in controversy, and has 
continuo-sly worked and mined the same, and expended in work 
and improvements thereon more than ten thousand dollars, and has 
performed within cach year since the 25th day of February, 1878, 
and each year since the 15th of June, 1878, much more than one 
hundred dollars’ worth of work upon said claim. 


XX. 


That about the 24th day of February, 1876, Henry S. Ireton, 
Thomas FE. Carey, and Daniel D. Chezum, then being citizens of the 
United States, dug a hole about four feet deep and about six feet 
long (which was afterwards claimed as the Discovery shaft of the 
3obtail mining claim), at a point on the east side of Shoemaker gulch, 
about seven hundred feet distant 1n a southerly direction from where 
the Caledonia discovery shaft hereinbefore mentioned was after- 
wards sunk, and found therein some quartz rock, and on the 24th 
day of February, 1876, posted on a tree a short distance from said 
hole a written notice, a copy of which 1s attached to and made part 
of this finding and marked Exhibit “ I,” and on the same day they 
caused a copy of said notice to be filed in the office of the mining 
recorder of Lost district (afterwards Whitewood quartz mining dis- 
trict) and recorded in the mining records of said district. 

84 | Exuipir “ i.” 
BiackTatL, Feb’y 24th, 1876. 

Bobtail lead, situated on the left-hand fork of Bobtail gulch, Lost 
district, commencing at the northeast end of Gold Run lead, run- 
ning 1,500 feet northeasterly course from the place of beginning. 
Discovered Feb’y 21st, 1876; located Feb. 24,1876, by H. 8. Ireton, 
T. E. Carey, D. G. Chizuin. 


XXII. 
That on the said 24th day of February, 1876, the said Ireton, 
Carey, and Chizum placed a post or stake at each corner of the said 
3 s 


3obtail lode as claimed by them and a post or stake at the centre of 
each line, but placed no posts at the centre of or on the side lines of 
said claim. 


JOIN ET AL. VS. 


NOONAN 


XNNIT. 


That the posts or stakes so placed by the said Ireton, Carey, and 
Chizuam marking the southwesterly end line of the said Bobtail 
claim were respectively within a few feet of the corresponding stakes 

then marking the northeasterly end line of the Gold Run 
SS claim, and the line so marked by said stakes as the south- 

westerly end of the Bobtail claim was almost three hundred 
and ninety feet south of the hole claimed as the discovery shaft of 
the Bobtail claim and three hundred and twenty-eight fect south of 
the line now claimed by defendants as the south end line of said 
Bobtail claim. 

That said Ireton, Carey, and Chizum, in making said Bobtail loea- 
tion, intended to locate and appropriate six lundred feet im width 
or three hundred fect on cach side of their alleged discovery shaft, 
and measured their said claim of said width, and placed the posts 
marking the corners of said claim both on the north end and the 
south end six hundred feet apart, so that said claim as marked by 
said posts was six hundred fect in width and fifteen hundred feet 
in leneth, commencing at the northeast end line of the Gold Run 
claim about three hundred and ninety feet south of the discovery 
shaft of the Bobtail mining claim in a northeasterly direction. 

NATIT. 

That the map or diagram hereto attached and made part of this 
finding and marked Exhibit * I°,’ and which is a copy on a smaller 
scale of the map put in evidence by the plaintiff upon the trial of 
this action, correctly represents end shows as therein designated and 
marked the said Caledonia mining elaim as the same was located 
and is now claimed, the discovery shaft thereon, the northeast end 

line of the Gold) Run claim as the same was claimed and 
86 marked by posts in February, 1876, the discovery shaft on the 

said Bobtail claim, and- the other claims, boundaries, and 
points marked on said map; that the blue dotted lines on said map 
show correctly the boundarey of the said Bobtail claim, as the same 
were marked by posts and claimed by said Ireton, Carey, and Chizum 
on the 24th day of February, 1876, and the continuous blue line 
within said dotted blue line shows correctly three hundred feet in 
width out of the centre of said Bobtail claim as originally located 
and claimed ; and the red line on said map show correctly the said 
Bobtail claim as the same is now claimed by defend: ants; and said 
map also correctly shows the conflict between the Caledonia claim 
and the Bobtail claim and the ground in controversy in this aetion 
and the relative positions of the claims and points thereon desig- 
nated. 


(Ifere follows diagram marked p. 87.) 
XATY. 


That the said Ireton, Carey,and Chizum did discover of find 
within the limits of said Bobtail mining claim a vein or lode of rock 
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in place bearing gold, as said Bobtail claim was originally located 
and claimed by the locators on the 24th day of February, 1876. 


XXAY. 
That in the month of March, 1876, the said Thomas E. 
58 Carey exchanged and conveyed his interest in the said Bob- 
tail mining claim to the said Henry 8. Ireton and Daniel G. 
Chizum. 
AAV I. 


That the locators and owners of the said Bobtail mining claim 

did not themselves within one year next after the 24th day of Feb- 
ruary, 1876, perform one hundred dollars’ worth of labor or make 

one hundred dollars’ worth of improvements upon said claim, and 

that they did verform within said year, in the month of February, 
1876, fifteen dollars’ worth of labor, and no more, upon said claim, 

and that they did not resume work thereon after the 24th day of 
February, 1877, and before the 25th day of March, 1877; that in the 

| month of April, 1876, Bayburg and Coleman did $100 worth of work 
j on said claim under a contract with Ireton and Chizum, by which, 
for the consideration of said work and other work not performed, 
said Ireton and Chizum was to convey to them an interest in said 
claim, but which agreement never was carried out, as said Bayburg 


& Coleman declined to take a deed on the ground [that] the location 
was of no value in their opinion. 
j 

AAVIT. 


That after the location of the said Bobtail mining claim, and be- 
fore the 5th day of June, 1876, both the said Henry 8. Ireton and 
the said Daniel G. Chizum abandoned all of their interest in and to 
the said Bobtail mining claim. 


89 AAVITT. 


That on the 28th day of February and the first day of March, 
1877, and thereafter until after the month of April, 1877, there were no 
posts or stakes marking the boundaries or corners of the said Bobtail 
mining claim, either as the same was originally located or as it is 
now claimed by defendants, or at all. 


NXXIX. 

That on the 28th day of fcbruary and Ist day of March, 1877, and 
thereafter prior to the 25th day of March, 1877, neither the said Ire- 
ton -or Cnizum, nor any other person claiming under them or other- 
wise any right in or interest to said Bobtail mining claim, was in the 
actual or other possession of said claim. 

AXX. , 

That on the 25th day of March, 1877, the said Henry S. Ireton 
executed and delivered to Thomas I*. Mahan, one of the defendants 


herein, a deed purporting to grant and conyey to said Mahan all of 
6—170 
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42 JOUN NOONAN ET, AL. VS. 
his (said Treton’s) interest in and to said Bobtail mining claim, and 
also all of Chizum’s interest therein, but had no written power of 
ait’y from said Chizum authorizing hira thus to convey, and that at 
time of the delivery of said grant and ¢onveyance to said Mahan so 

much of the said Bobtail claim as was within the limits of the 


90 Caledonia mining claim: and allgof the ground in controversy 
In this action was in the actual possession of the owners of 


the said Caledonia mining claim, the former plaintiff herein, who 
then held and claimed the same under a title adverse to said Treton 
and Chizum, to wit, under the said Caledonia location. 
AXAXI. ¢ 

That between the Ist and the 10th dilys of May, 1877, the said de- 
fendant, Thomas I. Mahan, procuredt from James DB. Carr, then 
deputy mining recorder of said Whitewood quartz mining district, 
a copy certified by said Carr of the record of the original location of 
the: said Bobtail mining claim) made? by said Ireton, Carey, and 
Chizum on the 24th day of February, S76, in said mining records, 
and caused to be written, after the cert#ficate of said deputy to said 
copy of said original notice, a supplementary notice of location of 
sald Bobtail mining claim, and caused the same, on the 10th day of 
May, 1877, to be tiled and recorded in. the offiee of the register of 
deeds of Lawrence county, Dakota Territory; a copy of which notice 


1 99 


is attached toand made part of this findinte, and marked Exhibit “G, 


Exurpit 6G.” 
BLACKTAIL, Feb’y 24th, 1876. 
Bobtail leads, situated on the left-hand fork of Bobtail e@ulch, Lost 
district, commencing at the north end of Gold Run lead, and 
1 running 1,500 feet northeasterly direction from the place of 
beemnnimne, 
Discovercd Feb. 21st, 1S76; located Feb. 24, 1876, by IL. S. Treton, 
T. E. Carey, D.'T. Chinzum. 


I hereby certify that the above is a t#ue and correct copy of the 
original location notice of the Bobtail Mad as said original appezrs 
of record in book 1, page 2, of the reegrds of Whitewood mining 
district, Gayville, D. 'T. : 

T. TL. CARR, Recorder, 
By J.B. CARR, Deputy. 


The undersigned, being more desiroug to more fully comply with 
the requirements of the laws of the United States, do hereby file this 
supplementary record to the said original notice of location to show 
present ownership and claim and to cover any illegality that might 
attach to making mining locations upon'an Indian reservation. 

Now, therefore, I, the undersigned, not waving any rights had by 
location, — said above-mentioned claim. known as the Bobtail lode. 
Said lead is situated on tie left-hand fork of Bobtail euleh. Now, 
commencing at Discovery shaft, [ clain§ 500 fect in a northeasterly 
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direction ; we also claim 156 feet on each side of Discovery shaft 
said claim was staked on the 24th day of February, 1576. 

I also claim all the rights and privileges guar: anteed by the laws 
of the United States, Territor y of Dakota, ‘and local laws and customs 


of Whitewood Hatvict, 
TILOMAS If. MATLAN. 


AXNIT. 

That on the 14th day of October, 18575, the said Daniel G. Chizum 
executed and delivered to Thomas I%. Mahan, one of the defendants 
In this action, a deed purporting to convey to said Mahan all of his 
(said Chizuim’s) interest in and to said) Bobtail mining claim, and 
that at the time of the delivery of said grant and conveyance to said 
Mahan so much of the said Bobtail claim as was within the limits of 
the Caledonia mining claim and all of the ground in controversy In 
this action was in the actual possession of the owners of the said Caie- 
donta mining claim, the former plaintiffs herem, who then held and 
claimed the same undera title adverse to said Chizum, to wit, under 
the said Caledonia location. 


AXALTT. 


That neither the said Irecton nor the said Chizam nor the said 
Mahan or Noonan, defendants hercin, nor any other person claim- 
Ing under them, or any of them or otherwise any right in or interest 
to said Bobtail mining claim, performed one hundred dollars’ worth 
of labor or made one hundred dollars’ worth of improvement upon 
sald Bobtail claim within one year next after the 24th day of Ieb- 
ruary, 1577, or within one year next after the 2ZSth day of February, 
177, and had not resumed work thereon after the 24th or the 28th 
day of February, 1875, and before the 2d day of March, 1878. 


93 XXXIV. 


That none of the locators, owners, or claimants of the said Bobtail 
mining claim have ever had any actual possession of or done any 
work upon any portion of the said Bobtail claim within the Ines of 
said Caledonia mining claim or the property in controversy in. this 
action. 

AXXYV. 

That all of the material allegations of the plaintiffs’ amended and 

substituted complaint herem are true. 


And from the foregoing facets the court finds the following 


Q.4 Conclusions of Law: 
I. 


That the attempted location of said Bobtail mining claim = by 
Ircton, Carey, abt Hizum in february, 1S76, was inv: alid and void, 
and said parties acquired no right or title to the vround in contro- 
versy in this action by said loeation. 


JOHN NOONAN ET AL. VS. | i 
’ 


| II. 

| That the location of the Caledonia mining claim by Ieffron, 

f . ° . 

| Lyneh, Curlin, and Manning in June, 1876, was regular and vé alid, ‘, 


except as 1t was affected by being situated upon the Sioux Indian 


» 
reservation, and prior in time and superior in right to the said at- 
tempted loc ation of said Bobtail claim by said Ircton, Carey, and : a 
Chizum. ¢ ; 
III. 


That the first regular and valid location and appropriation of the 
eround herein in controversy on and after the 28th day of February 
and the Ist day of Mi areh, 1877, was made by Michael Lynch, 

95 Michael Ifeffron, Robert Curlin, James Manning, Henry 
Lacke, Peter O'Neil, John M. Murphy, and Louis P. Eliott 


by their loc ation of the : said Caledonia mygining claim, and that their at in 
said location was on and after said 28th day of February and Ist = 
day of March, prior in time and paramofint in right to any location es 
of said Bobtail mining claim. S 
‘ 

y Sa 

lV. p ~y 

. ; or, . . . “\ iy pray SS 

That on the 2Sth day of February and Ist day of March, 1877, a 


neither the said [reton -or Chizum or any one clauming under them, 
or otherwise, had any right or title infor to said Bobtail mining 
claim. ‘ 


V. 7 : 


That the reason of the adverse possegsion of the owners of the 
Caledonia mining claim at the time the deed of IL. 8. Ireton to 
homas I, Mahan, of the 25th day of March, 1877 7, Was void so far 
as it attempted to convey the mining ground herein in controyer ‘sy, 
and transferred no title thereto. 


¢ 
VI. 
That by reason of the adverse poksession of the owners of the 
9G Caledonia mining claim at the; time the deed of D. G. 
a 


Chizum to Thomas I) Mahan, 6f October 14th, 1878, was 
void, so far as it attempted to convey tlfe ground herein in contro- 
versy, and conveyed no title thereto. 


vil 4 
That the former plaimtiffs herein were at the time of the eom- 
mencement of this action, and the present plamtiff is now, the owner 


and entitled to the possession of all the mining ¢round in contro- 
versy in this action as against the defendants herein. 


vir. § 


That the plaintiff is entitled to judgment and deerce, as prayed in 
its complaint herein, against defends ants, declaring and quic ting its 
title and right of possession to the mining eround in controve rsy 
this action, as described in said complaint by metes and bounds. 
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It is therefore ordered that judgment and decree for plaintiff and 
against defendants, as prayed in the complaint herein, be entered, 
With costs. 

MOODY, Judge. 
U7 (And appears also thereon the following endorsements and 
filings, to wit:) Findings of facts, &e. Due service of within 
by copy admitted this 7th day of August, 1880. McLaughlin & 
Steele and Bennett, attys for defendants. Filed September 13th, 
1880. A. B. Z. Dawson, clerk, by Frank J. Washabaugh, deputy. 


JS Remarks Accompanying the Decision. 
Tried in July, ISSO, at the January Term of the District Court. 
ve ? ? v 
Tit CALEDONIA GoLbpD MINING COMPANY 
wv. 
Joun Noonan and Tiromas If. MAIILAN. 


Clagectt & Dixon, J. M. Murphy, & Henry I. Thornton, for plain- 
till; McLaughlin & Steele, Atwood & Bomans, [and] Bennett, for 
defendant. 


Moopy, Judge : 
I have, with reasonable industry, considered the mass of evidence 
adduced upon the trial of this action, have found for the plamtiff, 


and have signed the findings and conelusions mainly as prepared 
by plaintiff’s counsel, but with such modifications as the facts found 
required, 

I have been able to reconcile much of the apparently conflicting 
testimony, especially that relating to differences in the dates of cer- 
tain transactions; some I have not been able to reconcile, and, 
wherever I have not, have cndeavored to ascertain where lay the 
clear preponderance, giving credit to those statements which, all 
things considered, seemed to be the most reasonable, the most prob- 
able, and the best sustained. 

It isalwayvs a disagreeable duty for a judge to find the 

99 facts from evidence adduced by witnesses whose statements 
are in irreconcilable conflict, but, nevertheless, being a duty, 

it is to be performed, and parties must be content if the trier con- 
scientiously exercises his best Judgement to ascertain the real truth. 

My remarks will be devoted mostly to a consideration of the evi- 
dence and the eonclusions | have deduced therefrom. The faets 
ascertained, the law is clear and undisputed. The entire case turns 
upon the proper answer to the enquiry which is the prior, subsisting 

valid 9 ee ations, the mining location claimed by the pl aintiff, 
to wit, the ¢ ‘aledonia, or the location claimed by the defendants, the 
Bobtail. 

With the exception of the question which is presented by the 
facts that these locations were, until the ratification of the Sioux 
Indians treaty on the 28 day of Feb’y, 1877, situated upon and in- 
cluded within the Indian reservation, [ know of no legal proposi- 
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tion that has been or can be reasonably mooted in the case. That 
question has been settled by the decision of this court and of the 
supreme court of the Territory in former adjudications, and 
100 is not, so far as this court is concerned, an open one. Without 
attempting to claborate or to make the points plain to any 
one not familiar with the case, | will give some of the reasons for 
my conclusions regarding the prominent disputed facts. 

As is known, the controversy arises over a piece of mining ground 
somewhat irregularin shape, which is covered by both the Caledonia 
& Bobtail locations, these claims overlapping cach other to the 
extent of several hundred fect, and which is ilustrated by the map 
Incorporated with the findings. The location of the Bobtail as origin- 
ally constituted was made on the 24 dav of February, 1876; that 
of the Caledonia on the 15 of June, IS76. Of course, if these locations 
were not allected by the existanee of the Sioux Indian reservation 
and were of equal validity and. still subsisting, the Bobtail, being 
prior in time, would be prior in right. 

Without losing sight of the legal status of these and all other simi- 
lar attempted mining locations by reason of their being situated 
upon the Indian reservation, I have, admitted and considered evi- 

dence of facts that transpired and acts that were performed 
101s relating to such locations prior to the abrogation and remoyal 

of the restriction consequent upon the existence of such reser- 
vation. IT have done this for two purposes: First, because such evi- 
dence tended to show the conditions of the claims on tie 28 day 
of February, 1877, the time when these locations would first have a 
legal existance—that is, as whether a discovery of a vetn had been 
made as required by law, whether the surface boundaries were dis- 
tinctly marked so they could be readily traced, &e., &e; and, secondly, 
because If an appelate court (and this action may go to the Supreme 
Court of the United States) should hold the locations unaffected by 
such reservation, the facts to a Just determination of the controversy 
would be in the record, and thus the expense-and the delay of a re- 
hearing would be avoided. 

f have determined, then, the facts as they appear from the evidence 
as to the condition of these clanms and what steps were taken towards 
perfecting the locations, both before and after the 28 of February, 
1877, and in so doing have passed upon the question of abandon- 

ment of the Bobtail by the original locators without, however, 
102. ignoring the principle that they could not, strictly speaking, 

abandon a possessory right or tithe which they had not ac- 
quired and could not legally acquire. The first disputed faet, or 
rather series of facts, which I will consider relates to the original loea- 
tion of the Bobtail on the 2tof February, 1876. The questions which 
arise under the evidence relating thereto are—where, with reference 
to the present situation of the Bobtail, was the original location, and 
to what extent in width was it elaimed and staked. I deem these 
important enquiries for several reasons. 

A proper solution of them will threw much light upon the evi- 
dence of subsequent events. Indeed, when the facts are ascertained 
as to this original location, they may of themselves determine the 
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priority of rights between these two locations. Confessedly no other 
marking of the surface boundaries by any one or in any manner 
was done subsequent to that by the original locators on the 24 of 
February, 1876, until the survey and staking by ello in 1877. 
The location of the Caledonia became a perfect and com- 
105) plete location in March, 1877. It is as necessary to a com- 
plete and valid mining loeation that it should be distinetly 
marked on the ground so that its boundaries can be readily traced 
as that any other act should be done; therefore, if it shall appear 
that the Bobtail location as now claimed was not marked on the 
ground at all, so that its boundaries could be traced, until the Kello 
survey In December, 1877—long after the Caledonia location became 
complete—then this of itself will give to the Caledonia priority. — I 
do not mean to indicate that a substantial complanee with the 
statute Is not sufficient, or that one loses priority who has made the 
first discovery and then proceeds within a reasonable time there- 
after to mark the surface boundarics as against one who makes a 
subsequent discovery although he first markes the surface bounda- 
ries; but the case under consideration is neither one or the other of 
these. It rests upon the question whether the present Bobtail location 
ever had its surface boundaries marked at all until the Nello sur- 
vey, in December, 1877, when Kello staked it at Mahan’s re- 
104 guest. To determine the question we must ascertain where 
the original Bobtail was situated and how its boundaries were 
marked, and, therefore, as T have stated, this becomes a@ very iIm- 
portant question. | 

Daniel D. Chizum, Henry 8. Ireton, and Thomas E. Carey were 
the locators of the Bobtail. Within ten days from the day of the loca- 
tion Carey exchanged with his colocators his mterest therein for an 
interest ina placer claim, and from that time ceased to have any In- 
terest In the claim. The def’?t Mahan obtain a transfer of Ireton’s 
interest some time in Mareh, 1877. 

No other person whatever had any interest in the claim until after 
the Kello survey. As | have said, there is no pretense by any one 
that any but the original stacking on the 24£ of Iebruary, 1S76, as 
made by Chizum, [reton, & Carey was ever done until the Nello sur- 
vey. Chizaum, Ireton, & Carey all testify—Chizum positively, and 
Ireton and Carey from their best recollectton—that the claim was 
staked on the 24 of February, 1876, GOO fect wide, and this is un- 
contradicted by anybody. Besides, it is corroborated by other wit- 

nesses, and by the further facts that it was one of the earhest 
105 ~—s Joeations, which were all at that time GOO feet wide; that 

Chizum had just located the Gold Run lode 600 feet wide; 
knew there was no distinct rules limiting the width; knew the United 
States laws authorized it, and was wholly ignorant of the existence 
of the territorial statute. Therefore it is indisputable that the origi- 
nal surface boundaries were marked with the side lines 600 feet 
apart, and no other marking was done on that location until the 
KKello survey, in December, IS77. Surely the setting of corner and 
side-line stakes 600 feet distant from cach other is in no proper sense 
marking the surface boundaries of a mining location, which cannot 
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by law exceed 300 feet in width. Possibly this might not [be] a 
fatal want of compliance with the statute if the end lines were sub- 
stantially as originally established, and the centre end stakes as fixed 
by the Kello survey, and as now claimed substantially at the places 
they were at the time of the location on the 24- of February, 1876; 

so that by asurvey, drawing a line from one center end stake 
106 to the other end, measuring 150 feet each side from that line, 

the position of the claim could be ascertained; but the evi- 
dence clearly demonstrates, at least all the positive evidence—such 
as is to the contrary is mere conjecture—that the original location of 
the Bobtail was made with the southerly end line immediately ad- 
joining the northerly end line of the Gold Run as it then was, and 
running ina northeasterly direction, whereas the claim as stated by 
Kello, and as now claimed, has its southerly end line some 375 fect 
further north, and its direetion is northeasterly, the difference in 
the end lines and in the position of its centre and stakes being radi- 
cal and in no sense an unsubstantial difference. This difference will 
be more clearly demonstrated by an inspection of the plat attached 
to the findings. 

Therefore | have eonecluded and so find that the defendant’s claim, 
to wit, the present Bobtail location, did not have its surface bound- 
aries marked so that they could be readily traced, or traced at all, 
until the Kello survey, in December, 1877. 

In coming to this conelusion [ have placed but little stress 
107) upon what, at the time of the Kello survey, was claimed by 
the defendant Mahan as marking the northwest corner of the 
Bobtail. If there is one thine in the case demonstrated, it is that 
by no possibility could that tree or stub have constituted the north- 
west corner of the Bobtail, as it was bounded and marked by the 
original locators. It is not in position to do so upon any theory 
advanced by either party, and [ have not been informed by any 
evidence as to when it was marked or adopted as such corner sub- 
sequent to such original location until the Kello survey. If any 
one could have enlightened me as to when this stub was thus 
marked as the northwest corner of the Bobtail location, it certainly 
was the defendant Mahan, for he was the only man interested in 
the Bobtail claim who was upon the ground at all after the spring 
of 1876, until such Kello survey, and it cannot be presumed that a 
stranger in interest, without the knowledge of the claimant, would 
undertake to thus mark it. 
The next proposition I will consider relates to the abandon- 
10S) ment of the Bobtail claim by the original locators. I have 
found that whatever right of possession they acquired by 
their acts of location, if any, they wholly abandon- and gave up 
long anterior to the obtaining of the deeds by the defendant Mahan 
from Chizamand Treton. Thatan owner of a mining location, while 
his right still rests in mere possession, and depends wholly upon 
his continued comphance with the laws of the United States, the 
laws of the State or Territory, and the local laws, rules, and reeula- 
tions, and before his title has ripened into an equitable or legal one, 
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by purchase or issuance of the patent, can abandon such possessor’s 
right, I think, admits of no doubt. 

“A qualified person has license to go upon the public mineral lands 
belonging to the United States, and, having made a discovery of val- 
uable mineral deposits, there make a location, and thereafter, so long 
as he complies with the laws, United States and local, and the local 
rules and regulations, he can maintain his possessory right thereto. 
IIe may obtain a title by purchase from the United States, or he 
may abandon all the rights which this Heense gives him, or the 

license may be revoked by the United States and he be ex- 
109 ~— cluded from tlie possession thereof: Isee no reason for chang- 

ing the rule of abandonment under the express license now 
obtaining from that which obtained under the former implied license, 
as such implied license was recognized and the rights thereunder 
acquired enforced by the courts. 

Among the facts upon which rests the finding of abandonment 
are these: It will be remembered Chizum, Ireton, and Carey were 
the locators of the Bobtail. They did but a trifling amount of labor 
thereon, not to exceed three days’ light work for one man. Finding 
some indications which, in their opinion, warranted them in so doing, 
the location was made, as I have indicated. Within about ten days 
thereafter Carey exchanged with his colocators his interest fora 
small interest in a placer claim, and there ended his conneetion with 
such location. No more work was done or other Improvements made 
by Chizum and Treton. 

In April of that year they agreed with Rayberg and Coleman to 
convey to them an interest in the claim for a small amount of labor 
thereon. Rayberg and Coleman performed the labor agreed upon, 
or the most of it; but, after faithfully and persistently prospecting 

the material found, concluded it was valueless, communieated 
110 their opinion of the value to Chizum and Ireton, and de- 

clined to take a convevanee of any interest in the location. 
From that tinse Chizum ar! Treton seemed not to have had further 
connection with the claim in any manner exeept to make convey- 
ance thereto, as hereafter stated. They did not further work thereon, 
and although they well knew that other parties were making claims 
to some portion of the ground—indeed, were working at the very 
point of their discovery—and also learned of the limit put upon the 
width of quartz locations by the territorial laws, they paid no 
further attention to the claim, did not change the bound: ary stakes, 
and did not maintain those they placed there, nor replaced their 
discovery notice, which they knew had been thrown down, and im all 
respects treated the matter as one of total indifference to them. 
Ireton swears Chizum told him he would have nothing more to do 
with it, would do no more work thereon, and he, Ireton, might do 
as he pleased with it. Chizum left the Territory in September, 1876, 
returned to the vicinity of this claim in 1877, and remained several 
days, but did not visit 1t or enquire about it, and in 1878 conveyed 
his interest to Mahan for the insignificant sum of $25.00. — Ireton, 

in August and September of 1876, stated on more than one 
111 ~=oceasion that he had abandoned and given up the claim 
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beeause he thought it was valueless, and now upon this. trial 
swears that he did wholly abandon it long before he conveyed it to 
defendant, Mahan and made the deed only at Maban’s solicitation, 
and under the circumstances I shall hereafter relate. The entire 
time, labor, and money expended by these parties upon this claim, 
exclusive of Ravbere and Coleman’s, which cost them nothing, was 
so trifling, probably not exceeding two days of honest hard work ; 
and finding nothing themselves but a boulder of quartz, having so 
poor a report from Rayberg and Coleman of the value of the ore, 
are in themselves strong circumstances indicative of the truth of 
their declaration that they bad abandoned and entirely given up all 
their interest in the claim. 

I think, therefore, the conclusion to which I have arrived, that 
long prior to tie conveyances to Mahan the locators of the Bobtail 
had abandoned any rights they may have acquired by their loca- 
tion is the correct one, and that the defendant Mahan took nothing 
by such conveyance for this reason. 

The remaining matters to whieh T will refer in these remarks re- 
late to the condition of their locations and the situation of the 

claimants with reference thereto on and after the 25 day 
112.) of February, 1877.) [T have found, I think, upon. suflicient 

evidence, that the owners of the Caledonia were on that day 
in the actual possession of this location, including the ground in 
controversy, and they and their grantees have continued such pos- 
session ever since. 

Now about this Bobtail claim. 

It seems that the defendant Mahan, who now seeks to reeover the 
ground in dispute under and by virtue of the Bobtail location, went 
with certain other partics on the 6th of July, 1S876,apon what is now 
Claimed by lim as the Bobtail, and in close proximity to the dis- 
covery polit thereon, and there sunk a shaft, made a location, 
naming it the Clara No. 2, which last-named location includes a part 
of the ground now in litigation, as well as all of the Bobtail work- 
ings and discovery point, and also including other ground not in- 
cluded in the Bobtail. 

either Mahan and his colocators must at that time have regarded 
the Bobtail location as abandoned, or else they were guilty in inten- 
tion [of] wantonly of trespassing upon other rights. — 

Mahan ever since has been and still is an owner in the Clara No. 
2, his associates on and for some time after February 28, 1877, being 

Matthew Moore, William Gunn, and perhaps others. 
115 After the Caledonia owners had resumed work upon their 

location, and some time about the ISth or 20th of March, 
1877, Mahan, Gunn,and Moore resumed work upon the Clara No. 2, 
and while they were there at work they filled up the Bobtail dis- 
covery shaft and cut down and put into the dump the tree on which 
had been written the Bobtail discovery notice. On a day shortly 
after they had thus resumed work upon the Clara No. 2 some one, 
Whose name [I do not now recall, came along and incidentally men- 
tioned the fact of the former Bobtail location, and during a conver- 
sation which thercupon cnsued between the Clara No. 2 owners as to 


ers resumed work thereon in the month of March, 1S77, and, after 


/ . . . . 
‘to their attention by the remark of this passer-by, any other con- 
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the propriety of extinguishing forever any apprehension of trouble 
from the old Bobtail claim, I think arose in Mahan- mind the thought 
of purchasing that title. The evidence shows that Gunn was first 
designated as the one to hunt up and extinguish this title, and after 
au day of unsuccessful search by him of Ireton, the matter was turned 
over to Mahan for accomplishment. 
The next day Mahan searches for and: finds [reton, takes him to 
Judge Murphy’s office, and then has a deed prepared and executed 
conveying to himself the whole of the Bobtail claim, instead, 
114 asin good faith he should have, had it conveyed to all the 
owners of the Clara No. 2. This deed from Treton was antz- 
dated at Mahan’s request to December 5th, 1875, and expressed a 
consideration of $1,500 instead of S150, which was the sum agreed 
to be paid at a future time, but no part of which was paid at the time 
of executing and delivering the deed. Mahan first tells his co-owners 
In the Clara that he paid $1,500 for the claim, the amount expressed 
In the deed, and wants them to refund him their share of this amount, 
but afterwards admits the agreement to pay only S150, and repeat- 
edly thereafter requests their settlement with him for their share of 
that amount, thus showing that the intention was simply to extin- 
euish any possible conflicting claim that might arise regarding the 
Bobtail location for the benefit of the Clara No. 2 owners. 
It is true that upon this trial the fact is for the first time urged 
and for the first time alleged that Mahan purchased the Bobtail title 
in December, 1876, and took from Treton at that time a bill of sale 
therefor ina small memorandum book ; but there is no pretense that 
anything was then paid, and Ireton nowhere alludes to any such 
transaction, although his evidence is taken on behalf of the 
115 = defendants; nor does it appear that Mahan ever mentioned 
it to any one up to the time of this trial, and so important a 
document is not produced, but claimed in some unknown way to be 
lost. [ think the overwhelming evidence is in favor of the plain- 
tiff’s theory, which is also the theory of Maliwn’s co-owners m the 
Clara No. 2, that no deed or agreement was ever made for the sale 
or transfer of the Bobtail to Mahan until after the Clara No. 2. own- 


the possibility of future trouble to them arising therefrom was called 


clusion would place the defendant Mahan in the unenviable position 
of erossly deceiving his co-owners in the Clara No. 2 and indueing 
them to expend much labor and money upon that location while all 
the time he held a tithe purchased without their knowledge, which 
he believed would swallow up, absorb, and entirely defeat their 
Clara No. 2 location. 
When I had arrived at this conclusion then all the remaining 
questions relating to the relative situations and condition of the 
Caledonia and B sobtail on and after the 28th day of February, 1877, 
were of casy solution. it enabled me to reconcile many ap- 
1160 parently conflicting statements of witnesses given as their 
reasons for fixing dates. Tt makes perfectly clear which party 
was prior In point of time in taking and retaining actual possession 
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of their locations after the 28th of February, 1877. Admit-edly by 
all parties the Clara No. 2 owners did not take such actual posses- 
sion and resume work until after the Caledonia owners did, and that 
no one, other than Mahan, ever did do anything upon the Bobtail 
after April, 1876. 

Now when I conclude—as seems to me cannot be doubted—that 
Mahan’s interest in that claim first acerued when he took the deed 
from Ireton spoken of, executed some day subsequent to the 18th 
of March, 1877, then it is clear and beyond dispute that all the 
work spoken of by the witnesses as having been done in that vicin- 
ity in the early spring of 1877 was done upon the Clara No. 2, and 
not upon the Bobtail, and some days after the Caledonia owners had 
resumed work. This is further sustained by the physical fact that 
the Bobtail shaft, upon being eleared out—and this is where it Is 
claimed that Mahan did the work on the Bobtail in the spring of 
1877—is found at the date of this trial no deeper and of no larger 
dimensions than it was when left by Chizum and Treton and Bay- 

berg and Coleman in the spring of 1876.) Evidently, inas- 
117) = much as the Bobtail and Clara No. 2 shafts are in close 

proximity—about 20 or 50 feet apart, in my recollection—the 
witresses easily mistook one for the other, and, no doubt, honestly 
thought the work was going on upon the Bobtail shaft, whereas, mn 
fact, it was upon the Clara No. 2 shaft. Again, another fact 1s dis- 
closed by many of the defendants’ witnesses which demonstrates 
clearer than words which claim the work was being done upon and 
when it was prosecuted. They speak of hearing persons at work 
down in the shaft, and of a windlass over 1t being used to hand up 
ore, the facts being that the Clara shaft was down some distance, 
so that a windlass was necessary and was being used, and men 
therein would be covered from view except when a person was stand- 
ing directly over and looking into the mouth of the shaft, whereas 
the Bobtail shaft never at any time was more than about 4} or 5 
fect deep—not deep enough to cover a party working In it or to oc- 
easion the use of a windlass upon it. 

But it is useless to pursue this further. The importance of the 
ease demanded something more than the mere formal findings. 
The law governing the case, when once the facts were ascertained, 

secined to be settled. Ihave been able to arrive at what I 
118 regard as the real facts, so far as [am able to determine them 
from the evidence, and they are clearly with the plaintiff. 

There are numerous matters of lesser moment in the ease, but I 
regard these as the prominent and decisive ones. I cannot be ex- 
pected to review the entire evidence, covering, as it does, thousands 
of pages. 

Finding as I do— | 

First. That the Caledonia location was complete (save for the res- 
ervation) on the 15th of June, 1876. 

Second. That at the time of the removal of the restriction caused 
by such reservation the Caledonia owners were in actual possession, 
engaged in working the ore in this disputed ground, and have been 
ever since In such possession with a complete and perfect location. 
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Third. That one of the essential requisites to a valid location, to 
wit, the marking of the surface boundaries, was wanting in the 
Bobtail until December, 1877. 

Fourth. That Mahan took nothing by his deeds from Ireton and 
Chizum, because, besides other reasons, they had long before the 

ceiving of them wholly abandoned whatever rights they may 
119 ~~ have nad under their Bobtail location. 
hifth. That defendant Mahan did not, either as Bobtail or 
Clara No. 2. claimant, have possession of this disputed property at 
any time, and did not have actual possession or resume work any- 
where upon either the Bobtail or Clara No. 2. 1n the spring of 1877 
until after the rights under the Caledonia location had become per- 
fect. 

[It follows that the ease is with the plaintiff and judgment has 
been ordered accordingly. 

The defendant Noonan is.in the record as the grantee of Mahan, 
having no connection with the transactions by which the rights of 
the parties are determined, and so does not appear in these remarks. 


120 In [the] District Court, First Judicial District. 
CALEDONIA GoLp Mining Company, Plaintiff, 
Us, 
Joun Noonan and Tromas I) Maman. Defendants. 
Timiarory oF DAKOTA, County of Lawrence : 
To the above-named plaintiff and to Clagett & Dixon, its attorneys : 
Take notice that on Monday, Nov. 29th, 1880, or so soon there- 
after as the matter can be heard by the court, the foregoing motion 
. ’ 5 > 
— for the action of the court thereon. 
McLAUGHLIN & STEELE, 
Attys for Def?ts. 


In [the] District Court, First Judicial. District. 


CALEDONIA GoLp Mining Company, Plaintill, 
Us, 


JouNn Noonan and Tomas If. Maman, Defendants. 


Trerrirory oF DaKkora, | we 
County of Lawrence. f° 


Now comes the defendants above named and move the court to 
correct its findings of fact and conclusions of law hereim by striking 
the same out and inserting the following instead : 

1. That on the 28th day of February, 1877, and on the Ist, 2d, 
and 5d days of March following the defendant, Thomas I°. Mahan, 
was in the actual and exclusive possession of and working upon that 
vold-bearing vein of rock in place called the Bobtail lode, develop- 
ing the same, and had made a discovery of rock in place bearing 
vold on the east side of Shumache gulch, in Lawrenee county, Da- 
kota Territory, and worked thereon with regularity and diligence 
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until Mareh 15th, 1877, when he caused to be made and posted 
122 at the discovery shaft a location notice claiming fifteen hun- 

dred feet in length in a northerly direction from said dis- 
covery by a width of one hundred and _ fifty feet on each side of the 
centre of the vein, and calling the same the Bobtail lode,and caused 
the boundaries of said Bobtail lode to be marked upon the ground 
by substantial posts and stakes, so that the same could be readily 
traced. 

2. That afterwards, on the said 15th day of March, 1877, M. Lynch, 
M. Heffron, Peter O'Neil, L. P. Eliott, Henry Lackey, J. M. Murphy, 
R. Curlin, and J. Manning entered upon and within said) Bobtail 
lode, and posted a notice of a location at a shaft which had been sunk 
there prior to February 28th, 1877, claiming a mining location there 
which the- called the Caledonia Jude, and extending five hundred 
feet in a southeasterly direction from said shaft and notice, and one 
thousand feet in a northwesterly direetion from said shaft and no- 
tice by three hundred feet in width, but they did not at that time, 
or at any time from the 28th day of February, 1877, until about the 
15th day of November following, cause to be marked the bound- 
aries of the said Caledonia Jode location so that the same could be 


readily traced. 
123 oO. Lhat the office gf the register of deeds of the county of 
Lawrence was first opened to the public for acts of registry 
on April 18th, 1877. 


4. That the location certificate of the Caledonia lode posted thereon 
on March 15, 1877, and consisting of a copy of the location notice of 
the alleged Caledonia lode dated June 15, 1876, and what is desig- 
nated as a supplemental notice of date March 15th, 1877, was filed 
for record in the office of the register of deeds of said Lawrence 
county, D.'T., on April 25, ES77. 

» That the location certificate of the Bobtail lode posted thereon 
March 15, 1877, and consisting of a copy of the location notice of the 
so-called Bobtail lode, dated February 24th, 1876, and what is desie- 
nated as the supplementary notice of March 15, 1877, was filed for 
record in the office of the register of deeds for Lawrence county, D. 
T., on May LO, 1877. 

6. Phat each year after the said date of the location of the Bobtail 
lode, March loth, 1877, work and improvement was done thereon of 

not less than one hundred dollars in value. 
124 7. That at no time sinee February 28th, 1877, has there 
been any abandonment of forfeiture of the Bobtail lode to 
the present time. 

8. That the deed of conveyance from M. Heffron, M. Lynch, Henry 
Lackey, Peter O'Neil, L. P. Elliott, J. M. Murphy, R. Curlin, and 
J. Manning, of date August 50th, 1S78, acknowledged before IL. H. 
Mund, notary public, and filed for reeord in the office of the register 
of deeds in said Lawrence county, purporting to convey “All and 
singular that certain quartz lode, ledge, vein or mineral deposit, 
mining ground, and mining property situated on the east side of 
Shumache gulch, in Lawrence county, Territory of Dakota and, 
known as and called the Caledonia lode or mine, said mining claim 
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having been located and recorded in the names of James Manning, 
Robert Curlin, Michael Lynch, & Michael Heffron in the month of 
June, 1876,” conveyed no title to Thomas Bell, as the alleged and 
pretended mining location was illegal, and the subsequent deeds of 
conveyance. by ‘Thomas Bell to the plaintiff conveyed nothing 
to it. 


125 Conclusions of Law. 


From the foregoing facts the court finds the following conclusions 
of law: 

1. That the Bobtail lode mining location, known as the Bobtail 
lode, situated on the east side of Schumache gulch, in the county of 
~Lawrence and Territory of Dakota, located by Thomas I*. Mahan on 
March 15th, 1877, is prior in point of time to the so-called Caledonia 
lode location, with its boundaries marked upon the ground and a 
discovery of the vein or lode of gold-bearing quartz within the limits 
of said claim by work and improvement done thereon by and for 
said Thomas I. Mahan as and for the Bobtail lode. 


2. That the pretended discovery shaft and location notice of said 
Caledonia lode were within the boundary lines of said Bobtail lode 
and were wholly invaiid. 

3. That the defendants, John Noonan and Thomas I*. Mahan, are 
the owners and entitled to the exclusive possession of the Bobtail 

lode, as the same is deseribed by metes and bounds in their 

answer herein; that judgment and deerce in this action 

should be for the defendants for the possession of said Bob- 
tail lead, including the ground in controversy, deseribed in the 
plaintil’- complaint herein. 

Let judgement and decree be entered accordingly. 

McLAUGHLIN & STEELE, 
Attys for Def'ts. 


And the following minutes and entry appears on the minutes of 
this court under date of November 29th, 1550, on page 417 of jour- 
nal No. 1 of said court: 


Tone CALEDONIA Gop MINING Co. 
Us, 
Joun Noonan & Tiromas T°. MAILAN. 


This cause comes on for hearing upon the motires of defendants 
to have the court correct its finding herein, D. McLaughlin, Esqr., of 
counsel, appearing for defendants & said motion, & Messrs. Clagett & 
‘Dixon, att’ys for pli, contra. 

The court, upon consideration thereof, wpon consideration thercof, 
overrules and denies said motion & defendants except. 


AL. Vs. 


er 


JOHN NOONAN 


127 In [the] District Court, First Judicial District. 
CALEDONIA Gonp Mixing Company, Pilati, 
v8. 
Jomunx Nooxan and Tos. I. Mamas, Defendants. 
Trerrirory oF Dakota, County of Lawrence : 
Service acknowledged November 29th, ISSO. 
CLAGGETT & DIXON, 
Attys for Plaintiff. 
McLAUGIILIN & STEELE, 
Attys for Defendants. 
128 Motion for a New Trial. 
In [the] District Court, First Judicial Distriet. 
CALEDONIA GoLp Minina Company, Plaintiff, 
ws, 
Joun Noonan and Thomas I. Maman, Defendants. 
Trerrivory or Dakora, County of Lawrence. 


Now come the said John Noonan and Thomas I*. Mahan, de- 


fendants, and move the court to vacate and set aside its findings of 


fact, conclusions of law, and deeision herein, and to grant the said 
defendants a new trial in this action, and for eause therefore allege 
the following good and suflicient reasons, to wit: 

1. Because the court erred in admitting in evidence against de- 
fendants’ objection the certified copy of the articles of Iecorpora- 
tion of the Caledonia Gold Mining Company, marked exhibit “AX,” 
as the same is Incompetent, immaterial, and irrelevant. 

2. Because the court erred in admitting in evidence against de- 

fendants’ objcetion the second copy ef the articles of incor- 
129 = poration of the Caledonia Gold) Mining Company, certified 

to by Goo. Tl. Hand, secretary of Dakota Territory, marked 
Exhibit “B,? as the same is incompetent, Immaterial, and irrele- 
vant. 

3. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the certified copy of the resolution of appoimt- 
ment of A. J. Bigby as resident agent of plaintiff, marked [exhibit 
“CO as the same is Incompetent, irrelevant, and immaterial. 

4. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the certified copy of appotntment of A. J. Digby 
as resident agent of plamtiff} marked Exhibit © D,” and certified to 
by Geo. Tl. Hand, secretary of the Territory of Dakota, as the same 
is Incompctent, Immaterial, and irrelevant. 

5. Because the court erred in admitting in evidence against the 
defendants’ objection the testimony of Michael Tyneh in relating 
to acts done in connection with the so-called Caledonia lode loca- 
tion, on the casterly side of Shumache gulch, in Lawrenee county, 
Dakota Territory, prior to the 25th day of February, 1877, as the 
same was incompctent and immaterial. 
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6. Because the court erred in admitting the testimony of J. M. 

Murphy in evidence against defendants’ objection in rela- 

130 ~~ tion _to customs of re cording quartz claims with a district 

mining recorder of the so- called Whitewood quartz mining 

district prior to February 28th, 1877, as incompetent and imma- 
terial. 

7. Beeause the court erred in admitting in evidence against the 
defendants’ objection the testimony of J. M. Murphy in relation to a 
record of the location certificate of the so-called Caledonia lode 
made and recorded by said Murphy as deputy recorder of said White- 
wood quartz mining district on or about M’ ch loth, 1877, as the same 
is Immaterial, irreley rant, and incompetent. 

S. Because the court erred in admitting in evidence against the 
defendants’ objection the testimony of J. M. Murphy in relation to 
contents of the location certificate of the Caledonia lode in 1876 and 
the record thereof during that year in the records of the Whitewood 
quartz minnig district, as the same was immaterial and incompetent. 

9. Because the court erred in admitting in evidence against the 
defendants’ objection the testimony of J. M. Murphy in relation to a 

supplementary notice and record of the Caledonia lode made 
131° on or about the 15th day of Mareh, 1877, in the records of the 

Whitewood quartz mining district, as the same is immaterial, 
irrelevant, and incompetent. 

10. Because the court erred in admitting in evidence against the 
defendants’ objection paper marked Exhibit “ Ii,” purporting to be 
a copy of the location notice of the Caledonia lode, dated Gayville, 
June 21st, 1876, filed for record June 21st, 1876, with copy of affida- 
vit of James b. Carr attached; that it 1s a true copy of the record of 
the said notice in the mining records of said Whitewood quartz 
mining district, and certified to be a true copy of the original on file 
in the United States land. office at Deadwood, D. 'T., by A. D. Stew- 
art, register, as the same Is immaterial, irrelevant, and Incompetent. 

11. Because the court erred in admitting in evidence against the 
defendants’ objection paper marked I xhibit “G,” purporting to be 
a copy of the supplementary record of the Caledonia lode from the 
mining records, as the same is Incompetent, irrelevant, and imma- 
terial. 

12. Beeause the court erred in admitting in evidenee against the 
defendants’ objection paper marked Exhibit “11,” and purporting 

to. bea copy of a record made Sept. 27th, 1877, to correct error 
132.) inthe number of feet claimed in the Caledonia lode, as the 
~ same is irrelevant and incompetent. 

13. Because the court erred in admitting in evidence against the 
defendants’ objection the testimony of the witness Henry Lackey 
in relation to acts done in conneetion with the so-ealled Caledonia 
lode location, existence of boundary stakes, work, & notices prior to 
the 28th day of February, 1877, as the same are immaterial, irrele- 
vant, and incompetent. 

14. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness John Dawson in 
relation to acts done, boundary stokes, amount of work, and notice 
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in connection with the so-called Caledonia lode prior to February 
2Sth, IS77, as the same Is immaterial, irrelevant, and incompetent. 

15. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Robert W. Cooper 
in relation to acts done, boundary stakes, amount of work done, and 
notice in connection with the so-called Caledonia lode prior to Feb- 
ruary 25th, 1877, as the same is immaterial, irrelevant, and incom- 

petent. 
155 16. Because the court erred in admitting In evidence against 
defendants’ objection the testimony of the witness Robert 
Curlin in relations to acts done, boundary skates, amount of work 
done, and notice in connection with the so-called Caledonia lode 
prior to February 28th, 1877, as the same is immaterial, irrelevant, 
and incompetent. 

17. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Wilham Gunn in 
relation to acts done, boundary stakes, amount of work done, and 
notice In connection with the so-ealled Caledonia lode prior to Feb- 
ruary 25th, 1877, as the same is immaterial, irrelevant, and incom- 
petent. 

1s. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Mathew Moore in 
relation to acts done, boundary stakes, amount of work done, and 
notice in connection with the so-called Caledonia lode prior to Feb- 
ruary 28th, 1877, as the same is Immaterial, Irrelevant, and incom- 
petent. 

1%. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness James Lynch in 

relation to acts done, boundary stakes, amount of work done, 
134 and notice in connection with the so-called Caledonia lode 

priorto February 25th, 1877, as the same is immaterial, irrele- 
vant, and incompetent. 

20. Because the court erred in admitting in evidenee against de- 
fendants’ objection the testimony of the witness Michael ITeffron 
in relation to acts done, boundary stakes, amount of work done, and 
notice In connection with the so-called Caledonia lode prior to the 
28th day of Icbruary, 1877, as the same is immaterial, irrelevant, 
and incompetent. | 

21. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness James Carney in 
relation to acts done, boundary stakes, amount of work done, and 
notice In connection with the so-called Caledonia lode prior to Feb- 
ruary 25th, 1577, as the same is immaterial, irrelevant, and incom- 
petent. 

22. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness, James Carney, on 
behalf of plaimtiff as to what he did and knew after the 28th day 
of February, 1877, in relation to the so-called Caledonia lode, as the 

same is Immaterial, irrelevant, and incompetent. 
135 23. Beeause the court erred in admitting in evidence against 
defendants’ objection the deed of conveyance of date August 
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80th, 1878, purporting to have been made by Peter O'Neil, James 
Manning, Ilenry Lackey, James Lynch, Robert Curlin, John M. 
Murphy, Michael Heffron, Louis P. lhott, and John Morrow, of 
Lawrence county, Territory of Dakota, to Thomas Bell, of the county 
of San Francisco and State of California, acknowledged before H. 
If. Mund, notary public, on the same date and recorded in the reg- 
ister of deeds’ office of Lawrence county, D. T., August 51st, 1575, in 
book 15, pp. 460, because the same is immaterial, incompetent, and 
Irrerclant. 
24. Because the court erred in admitting in evidence against de- 
fendants’ objection the deed from Thomas Bell, of the county of San 
Francisco and State of California, to the Caledonia Gold Mining 
Company, dated Sept. 17th, 1875, acknowledged September 17th, 
1878, before Edward Chatlin, commissioner for Dakota in San Fran- 
cisco, California, and filed for record in the register of deeds’ office 
In and for Lawrence county, D. T., September 25th, 1878, and re- 
corded in book 2-4, pp. 50, 71, “2, °8, because the same is immaterial, 
incompetent, and irrelevant. . 
25. Because the court erred in admitting im = evidence 
against defendants’ objection the deed from Thomas Bell, of 
the county of San Francisco and State of California, to the Caledo- 
nia Gold) Mining Company, dated December 10th, 1875, acknow!l- 
edeed Dee. 10th, 1878, before Edward Chatlin, commissioner for Da- 
kota in San Francisco, California, and filed for record in the register 
of deeds’ office In and for Lawrence eounty, D.'T., December 18th, 
1878, and recorded in book 24, pp. 851, because the same is Immate- 
rial, incompetent, and irrelevant. 

26. Because the court erred In admitting In evidence against de- 
fendants’ objection the testimony of the witness Wm. I. Workman 
in relation to acts done, boundary stakes, amount of work done, and 
notice in connection with the so-called Calenonia lode prior to Feb- 
ruary 28th, 1877, as the same is immaterial, irrelevant, and incom- 
petent. 

27. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Wim. Il. Workman 
on behalf of plaintiffias to what hedid and knew after the 28th day 
of February, 1877, in relation to the so-called Caledonia lode, as the 

same is Immaterial, irrelevant, and incompetent. 
137 28. Because the court erred in admitting in evidence against 
defendants’ objection the testimony of the witness P. A. Gus- 
hurst in relation to acts done, boundary stakes, amount of work 
done, and notice in connection with the so-called Caledonia lode 
prior to February 25th, 1877, as the same is immaterial, irrelevant, 
and incompetent. 

29. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness P. A. Gushurst on 
behalf of plaintiff as to what he did and knew after the 28th day of 
February, 1877, in relation to the so-called Caledonia lode, as the 
sane is Immaterial, Irrelevant, and incompetent. 

30. Because the court erred in admitting in evidence against de- 
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fendants’ objection the testimony of the witness John O'Neil, as the 
same Is Incompetent, irrelevant, and immaterial. 

31. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the so-called rules and regulations of the pretended 
Whitewood quartz mining district, purporting to have been adopted 

at a miners’ meeting at Gayville, December 3Sist, 1876, pre- 
138 — sided over by D. EE. Costigan, president, as the same are In- 

competent, irrelevant, and immaterial ; also in admitting the 
purported proceedings of a miners’ meeting of March 6th, 1877, pre- 
sided over by 8. P. Bomans, chairman. 

Also in admitting purported proceedings of miners’ meeting of 
May 10th, 1877; 8. P. Bomans, chairman. 

Also in admitting purported proceedings of miners’ meeting of 
June Sth, 1877; [. If. 8. Coleman, chairman 

Also in admitting purported proceedings Sept. 7th, 1877, of 
miners’ meetinge—W. H. Brown—chairman, as all these proceedings 
are Immaterial, irrelevant, and incompetent. 

52. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Lewis P. [clhott, as 
the same is immaterial, irrelevant, and incompetent. 

50. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness W. L. Smith in re- 
lation to document marked Exhibit “ A,” purporting to be a reloca- 
tion of the Caledonia lode by metes and bounds, made March 2, 
1878, as the same is Incompetent and irrelevant. 

54. Because the court erred in admitting in evidence against 
1389 defendants’ objection the document marked Exhibit “A,” signed 
with the names of James Lynch, Michael Heffron, Henry 
Lackey, Robert Curlin, Peter O'Neil, James Manning, John M. Mur- 
phy, Lewis P. Elhott, and John Morrow, dated March 2nd, 1878, filed 
for record in register of deeds’ office in Lawrence county, D.'T., Mareh 
2d, 1878, and recorded in book 15, pp. 292, as the same is Incompe- 
tent, irrelevant, and immaterial. 

35. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness A. G. Bigby, as the 
same is Incompetent, Irrelevant, & Immaterial. 

36. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness 8. O’Neil in relation 
to matters connected with the so-called Caledonia lode prior to Feb- 
ruary 28th, 1877, as the same is incompetent, irrelevant, and imma- 
terial. 

37. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Michael Lynch as 
to value of work Gone on Caledonia lode prior to February 28th, 
1877, as the same is Incompetent and irrelevant. | 

38. Because the court erred in admitting in evidence against 

140. — defendants’ objection the diagram marked Hxhibit “E” (map 

made by Ef. C. Bohleder, showing two Bobtail locations, one 

300 feet and the other 600 feet in width), as the same is incompetent, 
irrelevant, and immaterial. 

39. Because the court erred in admitting in evidence against de- 
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fendants’ objection the deposition of W. R. Keithly, containing Ex- 
hibits marked A, B, C, D, If, If, G, and II, as the same is incompe- 
tent, irrelevant, and immaterial. 

40. Because the court erred in admitting in evidence against de- 
fendants’ objection a pretended copy of the deposition of D. G. 
Chizum, purporting to have been taken on April 17, 1879, before J. J. 
Kreitzler, notary public, at Glasgow, Jefferson county, State of Iowa, 
as the same Is Incompetent, irrelevant, and immaterial. 

41. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the deposition- of the witness D. G. Chizum, to 
wit, that of April 17th, 1879, that of January 10th, 1S80, and that of 
May 10th, 1880, as the same are incompetent, irrelevant, and im- 
material, 

42. Beeause the court erred in admitting in evidence against de- 

fendants’ objection the testimony of the witness Michael Gib- 
141 ~~ bons as to acts, statements, and declarations of parties in re- 

lation to Clara Till, Clara N-. 2, Clara N-.1, Bobtail, and Cale- 
donia lodes prior to February 28th, 1877, as the same are incom- 
petent, immaterial, and irrelevant. 

43. Because the eourt erred in overruling the objection of the de- 
fendants made to the following questions asked by plaintiff’s counsel 
of the witness Michael Gibbons (see direct, book 21, page 25): 
“ Please state when it was that you first heard that Mahan claimed, 


Immaterial, and irrelevant. 

44. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness William Gunn as 
to acts done, statements and declarations made, prior to February 
28th, 1877, relative to Clara No. 2, Bobtail, Caledonia, and Queen 
of the Hills locations, as the same are Incompetent, IMminaterial, and 
irrelevant. 

45. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Wm. Guni-rela- 
tive to acts done, statements & declarations made, by himself, 
Mathew Moor-, Michael Gibbons, and Thos. I. Mahan relative to 
Clara No. 2 lode after February 28th, 1877, as the same is Incom- 

petent, irrelevant, and imimaterial. : 
42 46. Beeause the court erred in admitting in evidence 
against defendants’ objection the testimony of the witness 
Mathew Moore as to acts done, statements and declarations made, 
prior to February 25th, 1877, relative to Clara No. 2, Bobtail, Cale- 
donia, and Queen of the Hills locations, as the same is incompe- 
tent, irrelevant, and immaterial. 

47. Because the court erred in admitting in evidence against de- 
fendants’ objcetion the testimony of the witness Mathew Moore as 
to acts done, statements & declarations made, by himself, Win. Gunn, 
Michael Gibbons, and Thos. I. Mahan redative to Clara No. 2 lode 
after February 25th, 1577, as the same is Incompetent, immaterial, 
and irrelevant. 

48. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness John Manning as 
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to acts done, statements and declarations made, by Thos. F. Mahan, ’ 
William: Gunn, Michael Gibbons, and himself relative to Clara No. a 
2 jode prior to February 28th, 1877, as the same is incompetent, 1m- + 
material, and irrelevant. 

49. Beeause the court erred in admitting in evidence against de- % 
fendants’ objection the testimony of the witness John Manning As 

to acts done, declarations and statements made, by Thos. F. cae 

1438) Mahan, Mathew Moor-, William Gunn, Michael Gibbens, and 4 


himself in relation to Clara No. 2 lode and Thos. H. Carr 
getting drunk after February 28th, 1877, as the same is Incompetent, 
irrelevant, and immaterial. 

50. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Robert W. Cooper 
as to acts done, declarations and statements made, by Thos. J. Mahan, 
William Gunn, Michael Gibbons, and himself in relation to Clara 
No. 2, Grand Prize, Queen of the Ihills, and Bobtail lodes prior to 
February 28th, 1877, as the same is incompetent, irrelevant, and 
immaterial. 

51. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Robert W. Cooper 
as to acts done, declarations and statements made by Thos. F. Mahan, 
Matthew Moore, William Gunn, Michael Gibbons, and himself im 
relation to Clara No. 2, Grand Prize, Queen of the Tills, and Bobtail 
lodes, as the same Is Incompetent, isvellev: ant, and immaterial. - 

52. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness John Mahan, as the 

same is Incompetent, irrelevant, and immaterial. 
144 55. Beeause the court erred in admitting in evidence 
against parent objection the testimony of the witness 
William I. Clagett, as the same is incompetent, irrelevant, and im- 
material. 

O-+. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Michael Lyneh, on 
being recalled, as to acts done, declarations and statements made 
prior to feb. 28th, 1877, relative to the Caledonia, Clara No. 2, Bob- 
tail and Empire lodes, as the same is incompetent, irrelevant, and 
Immaterial. 
| 99. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness J. G. Mod: ly, as the 

same Is Is Incompetent, Irrelevant, and immaterial. 

56. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness T. P. Gushuret in 
relation to What he did and said prior to February 28th, 1877, as 
the same Is Incompetent, Irrelevant, and immaterial. 

57. Because the court erred In admitting in evidence against de- 
fendants’ objection the testimony of the witness Charles E. Barney 

| in relation to ali that he did and said prior to February 28th, 

: 145 9 1877, as the same is incompetent, irrele vant, and tomaterial. j 
58. Because the court erred in admitting in evidence against 

defendants’ objection the testimony of the witness William L. Work- 
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man, on being recalled, as to what he did and said prior to February 
28th, 1877, as the same is incompetent, irrelevant, and immaterial. 

59. Because the court erred in admitting in evidence against de- 
fendants’ objections the testimony of the witness Ilenry Lackey, on 
being recalled, as the same is incompetent, irrelevant, and immate- 
rial. : 
60. Because the court erred in admitting in evidence against de- 
fendants’ objections the testimony of the witness Squire C. Chezum, 
as the same is incompetent, irrelevant, and immaterial. 

61. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness Wade Porter as to 
conversation with Henry 8. Ireton on the 10th of March, 1877, rela- 
tive to Ireton giving up the Bobtail claim ; had not done the work 
to hold it, as the same is incompetent, irrelevant, and immaterial. 

62. Beeause the court erred in admitting in evidence against 
146 = defendants’ objection the testimony of the witness A. J. Bigby 
as the same is immaterial, irrelevant, and Incompetent. 

63. Because the court erred in admitting in evidence against de- 
fendants’ objection the deposition of Henry 8. Ireton, taken at Win- 
field, Cowley county, State of Kansas, before I. J. Bedilion, October 
16th, 1878, as the same is incompetent, irrelevant, and immaterial. 

64. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness John Dawson, on 
being recalled, asto acts done, declarations and statements made rela- 
tive to the so-called Caledonia, Clara No. 2, and Bobtail locations 
prior to Feb. 28th, 1877, as the same is incompetent, immaterial, and 
Irrelevant. 

65. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the deposition of Francis Coyler, purporting to 
have been taken Jan. 25th, 1877, before G. Graham Minor, notary 
public, Custer county, State of Colorado, as the same is incompetent, 
irrelevant, and immaterial. 

66. Because the court erred in admitting in evidence against de- 
fendant’s objection the testimony of the witness Charles Noyes, as 

the same is immaterial and irrelevant. 
147 67. Because the court erred in admitting in evidence against 
defendants’ objection the testimony of the witness John IT. 
Burns, as the same is immaterial and irrelevant. 

68. Because the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness James LP. Wooley, 
as the same is Immaterial and irrelevant. 

69. Because the court erred in overruling the motion of defend- 
ants’ counsel, to strike out a part of question No. 15, put by plain- 
tiffs’ counsel to the witness, James Bb. Carr, on his direct examina- 
tion, as the same was an improper suggestion to the witness, to 
correct his previous answer, and to which ruling defendants then and 
there excepted. 

70. Beeause the court erred in admitting in evidence against de- 
fendants’ objection the testimony of the witness J. M. Murphy, on 
being recalled, after James B. Carr’- testimony relative to his business 
and the recording of mining claims in the mining records of Thos. 
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H. Carr, at Gaysville, particularly the recording of the Caledonia, ; 
Queen of the Ilills, and Clara No. 2 locations, as the same 1s In-  s 
competent, Immaterial, and irrelevant. | 
1458 71. Beeause the court erred in admitting in evidence against 
defendants’ objection the testimony of the witness William 
Dana on the part of plaimtif, as the same is immaterial and irrele- ; 
a § 


vant. 
72. Because the court erred in admitting in evidence against de- rN 
fendants’ objection the testimony of the witness James I. Watson 
on the part of plamntil, as the same is immaterial and irrelevant. 
73. Because the court erred in admitting in evidence against de- 
fendants’ objection testimony on the part of plamtil, to wit, the 
testimony of Michael Lynch and sundry other witnesses showing 
acts done, statements and declarations made, in relation to the al- 


leged discovery and location of the so-called Caledonia lode on the 3 
east side of Shumache gulch, Lawrence county, Dakato Territory, 
in the year of 1576, and prior to the 28th day of February, 1877, 
and in considering the same and making findings of faet thereon, ' 
as the same are incompctent by reason of the then existence of an 5 ? 
Indian reservation embracing the Black Hills, in which said locality : 
is situated, and which was not open to exploration and settlement, , 
at that time. : 
74. Because the court erred in admitting in evidence testimony . fe 
on the part of plaintill, to wit, the testimony of Michael ? 
149) = Lynch and sundry other witnesses showing acts done, settle- e- ar} 
ments and declarations made, in relation to the alleged dis- e : 
eovery and location of the so-called Caledonia lode on the east side " 
of Shumache gulch, Lawrence county, Dakota Territory, in the 
year 1576, and prior to the 28th day of February, 1877, and in econ- 
sidering the same and in finding conclusions of law thereon, as the ! 
same are Incompetent by reason of the then existence of an Indian 
reservation embracing the Black ITlills, in which said locality is * 
situated and which was not open to exploration and settlement at 
that time. ” 
7o. Because the court erred in making finding No 1 as a faet in ' 
this action—that the Caledonia Gold Mining Company was a cor- ” 
poration organized and existing under and by virtue of the laws of ’ 
the State of California. ” 
76. Because the court erred ino making finding No. 3—that the 
miners of Whitewood quartz mining district established said district - 
and adopted rules and regulations, as sect out in said finding, on the p! 
Oth day of December, 1S76—as no body of miners could lawfully 
have formed a district or made rules and regulations in this portion th 
of Dakota Territory at that time, by reason of its being a part 
150 of an Indian reservation. th 
77. Because the court erred in making finding No. 4—that Hi 
Michael Heffron, Michael Lynch, Robert Curlin, and James Man- 1 
v 


ning discovered and located the Caledonia lode in the month = of 
June, 1876, on the east side of Shoemaker culeh, in) Lawrence 
county, Dakota Territory—as the locality of said Caledonia lode was 


ro 
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at that time within the limits of an Indian reservation and was not 
open to exploration, occupation, and settlement. 

78. Because the court erred in admitting in evidence coptes of 
location notices of the alleged Caledonia location proven to have 
been made, posted, and recorded in a pretended mining record in 
June, 1876, upon an Indian reservation upon which it was unlaw- 
ful to enter or settle prior to February 28th, 1877—as the same are 
incompetent. 

79. Because the decision of the court 1s not sustained by sufficient 
evidence. 

80. Because the decision of the court 1s against law. 

81. Because the court erred in making finding No. 5 for the same 
reason as given for finding No. 4. 

$2. Beeause the court erred in making finding No. 6, as 

151 there was no competent legal proof of the so-called original 
staking of the Caledonia lode in June, 1876, and consequently 

its boundaries could not have been marked by such stakes on [eb- 
ruary 28th and March Ist, 1877, nor could there have been any dis- 
covery shaft thereon on said dates by reason of any prior working 
thereon ; and said finding is not sustained by sufficient evidence and 


is against law. 


$85. Because the court erred in making finding No. 7, as the same 
is not supported by suflicient evidence. 

84. Because the court erred in making finding No. 8, for the same 
reason as given for No. 7. 

85. Because the court erred in making finding No. 9, as the same 
is not supported by sufficient evidence and is against law. 

86. Because the court erred in making finding No. 10, as the same 
is immaterial and irrelevant. 

87. Because the court erred in making finding No. 11, as the same 

is not supported by sufficient evidence and is immaterial. 
152 88. Because the court erred in making finding No. 12, as 

no allegation of mistake in the record was alleged, and no 
refformation of the record was sought by the plaintiff in the plead- 
ings, nor during the trial, and such finding is not pertinent to the 
issues raised by the pleadings and submitted to the court for trial. 

89. Because the court erred in making finding No. 15, as the same 
is not supported by sufficient evidence. 

9). Because the court erred in making finding No. 14, as the same 
is wholly immaterial, and is not sustained by sufficient evidence. 

91. Beeause the court erred In making finding No. 15, in so far 
as it find- value for any work done on the alleged Caledonia lode 
prior to the 28th of February, 1877. 

92. Because the court erred in making findings No. 16 and 17, as 
they are immaterial. 

93. Because the court erred in finding as it did in finding No. 18 
that James Manning, Robert Curlin, Michael Ileffron, Peter O'Neil, 
Henry Lackey, James Lynch, John M. Murphy, and Lewis P. E]- 

liott, who were then in possession of said Caledonia Mining 
153 ~=Claim, sold and conveyed the same by deed to Thomas Bell 
on the 30th of August, 1878, because the same is not sup- 
J—170 
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ported by sufficient evidence, and that no title was acquired by 
Thomas Bell or his grantee, the plaintiff, by the deed mentioned of 
September 17th, 1877, and the other conveyance. 
U4. Beeause the court erred in making finding No. 19, as the 
same is immaterial. 


95. Because the court erred in its conclusions of law numbered, 


respectively, I, II, HT, IV, V, VI, VIL. 

96. Beeause the court erred in overruling the motion of defend- 
ants, filed herein November 29th, 1880, requesting the court to cor- 
rect its findings of faet and conclusions of law herein as therein re- 
quired, 

97. Because the decision of the court is not supported by sufficient 
evidence. 

98. Beeause the decision of the court 1s against law. 

Wherefore the said defendants pray the court to vacate and set 
aside its findings of fact, conclusions of law, and decision herein, and 

to grant the said defendants a new trial in this action, and 
154 restore the said defendants to all things which they have lost 
by reason of said findings of fact, conclusions of law, and de- 
cision heretofore found and rendered herein upon the trial of this 
action. 
McLAUGHLIN & STEELE, 
Attorneys for Defendants. 


155 Order Overruling Motion for New Trial. 


In the District Court, Ist Judicial District, in and for Lawrence 
County, D. 'T. 
CALEDONIA GoLp Mintnc Company, Formerly Henry Lackey et @., 
Plaintiff, 
US. 
Joun Noonan and Tiros. F. Manan, Defendants. 

Tne motion for a new trial herein heretofore made by the above- 
named defendants having been argued in open court by the coun- 
scl for the above-named parties, respectively, on the 10th & 11 days 
of January, A. D. 1SS1, and having on the 11th day of January 
aforesaid been taken under advisement by the court: 

Now, on this 7th day of Mareh, A. D. 1881, the court having care- 
fully considered all matters of fact and law arising upon said motion 
for a new trial herein, and being fully advised in “the premises, finds 
that said defendants are not entitled to a new trial as prayed for, and 
overrules their said motion theretor. 

By the court: 

C. MOODY, Judge. 

Deadwood, D. 'T., Mareh 9th, 1881. 


156 To which ruling and decision of the court in overruling 
and denying said motion the defendants duly except, and at 
their request this exception is signed and made a part of the records 


in the said action. 
Deadwood, D. T., Mareh 9th, 1881. 


G. C. MOODY, Judge. 


THE CALEDONIA GOLD MINING COMPANY. 

Upon the back of which the following endorsement appears: Cale- 
donia Gold Mining Company (formerly Henry Lackey e¢ al.) vs. John 
Noonan & Thos. F. Mahan. Order overruling motion for a new 
trial. Filed March 9th, 1881.) Frank J. Washabaugh, clerk. 


157 ~—s In the District Court of the First Judicial District of Dakota 
Territory 1n and for Lawrence County. 


CALEDONIA Gotp Mintinc Company (Substituted as Plaintiff by 
Leave of Court in the Place of Ilenry Lackey, Lewis P. Elliott, 
John M. Murphy, James Lynch, Michael Heftron, James Man- 
ning, John Morrow, Peter O'Neil, and Robert Curlin, Former 
Plaintiffs Herein), Plaintiff, 

Us. 
JOHN Noonan and THomas F. Maan, Defendants. 


This action came on regularly for trial on the 12th day of July, 
1880, at the regular January, 1880, term of said court, the plaintiff 
appearing by Clagett & Dixon, John M. Murphy, & Harry [. Thorn- 
ton, its attorneys, and the defendants by McLaughlin & Steele and 
C. W. Bennett, their attorneys, and atrial by jury having been 
waived, by oral consent of parties in open court entered in the min- 
utes and with the assent of the court, the action was tried by the 
court. 3 

And thereupon the evidence, both oral and documentary, and 
both upon the part of the said plaintiff and the said defendants, was 

duly produced and heard by the court, and being concluded 
158s the cause was argued by counsel for the respective parties 

and submitted, and was thereupon taken under advisement 
by the court. 

And the court, having examined the case and being advised in 
the premises, afterwards, to wit, on the 13th day of September, 1880, 
at the regular August, 1580, term of said court, made « filed herein 
it written findings of fact and conclusions of law and its remarks in 
writing accompanying its decision, and ordered judgment and de- 
cree In favor of plaintiff and against defendants to be entered herein. 
And thereupon defendants obtained an order of court granting them 
time to make a motion for a new trial and staying proceedings until 
the hearing of said motion. And afterwards, to wit, on the 5d day of 
January, 1881, at the said August, 1880, term of said court, upon 
motion and application of defendants, the hearing of said motion for 
a new trial was ordered to be continued until the next regular term 
of said court, commencing on the 4th day of January, 1851. 

And afterwards, to wit, on the 10th day of January, 1881, at the 
regular January, 1881, term of court, defendants’ said motion for a 
new trial came on regularly to be heard, and was areued by coun- 

sel; and thereupon, on the 11th day of January, 18581, was 
159 ~~ taken under advisement by the court. And afterwards, to wit, 

on the 7th day of March, 1881, at the said regular January, 
1881, term of said court, the court, being advised in the premises, 
ordered that defendants’ said motion for a new trial be overruled. 
And now, on this 7th day of March, 1881, at the said regular Jan- 
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uary, 1851, term of said court and in open court, upon the motion of 
Clagett & Dixon, of counsel for plaintiff, the court having considered 
the case and being fully advised in the premises, it Is by the court 
ordered, adjudged, and decreed that Henry Lackey, Lewis DP. Elliott, 
John M. Murphy, James Lyneh, Michael Heffron, James Manning, 
John Morrow, Peter O’Neil, and Robert Curlin, the former plaintiffs 
herein, were aut the time of the commencement of this action, and the 
said Caledonia Gold Mining Company, their successor in interest, 
and the present plaintiff herein, is now, the owner and entitled to the 
possession of that portion of the Caledonia lode and mining claim, 
situated on the cast side of Shoemaker gulch, in Whitewood quartz 
mining district, in the said county of Lawrence and Territory of 

Dakota, and being the ground in controversy in this action, 
160 — which is described by survey thereof as follows, to wit: 

Beginning at the southeast corner of the said Caledonia lode 
and mining claim and running (with a variation of fifteen degrees east) 
thenee south eighty-seven (S7) degrees and forty (40) minutes west 
two hundred and seven and th (207.6) fect ; thence north 0 de- 
grees thirty-five (85) minutes west one thousand and seventy and 
th (1,070.7) feet; thence north eighty-nine (89) degrees and fifteen 
(15) minutes east eleven and oth (11.3) feet ; thence south seven- 
teen (17) degrees and forty-eight (48) ) minutes east five hundred and 
eighty-seven and j'sth ( 587.5) feet ; thence south two (2) degrees and 
forty-five (45) minutes east four hundred and ninety-nine (199) feet 
to the southeast corner of the Caledonia lode and mining claim 
and place of beginning, containing three and ;°jjy (8.57) acres 

And that the right of possession thereto is in plaintiff, 

It is further ordered, adjudged, and decreed by the court that de- 
fendants have not now and did not have at the time of the com- 
mencemement of this action any estate or interest in or right or title 
to said above-described portion of said Caledonia lode and mining 

claim, and that their claim thereto as against plaintiff is 1n- 
161 valid and of no effect. 

It is further ordered, adjudged,and decreed by the court that 
defendants, and each of them, and all persons claiming by, through, 
or under them, or either of them, be perpetually enjoined and _re- 
strained from hereafter claiming or asserting as against plaintiff 
any right or title in or to said above-described portion of said Cale- 
donia lode and mining claim, and from further prosecuting any ap- 
plication for patent from the United States to said portion of said 
Caledonia lode and claim, and from trespassing upon or in any way 
interfering with plaintiff’s possession and use thereof. 

It is further considered and adjudged by the court that plaintiff 
have and recover of defendants herein its costs of this action, taxed 
at nineteen hundred and forty-two ;°,5; doljars, and that it have exe- 
cution therefor. 


By the court: 
C. MOODY, Judge. 
March 9th, 18$1. 


To which ruling & decision of the court the defendants duly ex- 
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cept, and at their request this execution is signed and made a part 
of the records of said cause. 


G. C. MOODY, Judge. 
March 9th, 1851. 


162 [Endorsed:] In District court. Caledonia G. M. Co. 
(formerly Henry Lackey et al.) vs. John Noonan and Thomas 
F. Mahan. Decree. Filed March 9th, 1881, at 3:30 p.m. Frank 
J. Washbaugh, clerk. 
163 Bill of Exceptions. 
In the District Court, First Judicial District. 
CALEDONIA GoLD MINING Co. 
Us. No. 121. 
Jorn NOONAN. 


Filed December 3d, 1881. 
FRANK J. WASHABAUGH, Clerk. 


TERRITORY OF Dakota, County of Lawrence : 


Service of a copy of the within bill of exceptions, consisting of five 
books, acknowledged by copy this 7th day of June, A. D. 1831. 
CLAGETT & DIXON, 
Alt’ys for PU ij. 
s00k 1. 


Filed this 27th day of July, A. D. 1882. 
B.S. WILLIAMS, Clerk. 


Plaintiff- Case. 
164 In [the] District Court, First Judicial District. 


CALEDONIA GoLp MINING Company (formerly Henry Lackey e¢ al.), 
Plaintiff, 
Us. 
Joun Noonan, Defendant. 


TERRITORY oF Dakota, County of Lawrence : 


The issues in said action came on for trial before the district court 
of the first Judicial district of Dakota Territory,in and for Lawrence 
county, ata regular term thereof on the 12th day of July, 1880, 
Hon. G. C. Moody , associate justice of said Territory, presiding 
judge. 

A jury having been waived all the issues arisiging on the plead- 
ings were tried by the court. 

Che plaintiff, to maintain the issues on. its part, first offered in 

evidence a copy of its articles of incorporation certified by the 

165 seeretary of the State of California, and which was in the fol- 
lowing words and figures : 


And to the introduction of which the defendant, by his counsel, 
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at the time objected on the ground that the same was incompetent, 

irrelevant, and immaterial, which objection was overruled by the 

court, and to which ruling defendants’ counsel then and there ex- 

cepted. 

166 The certified copy (marked Exhibit “A”) was then read in 
evidence and was as follows: 


Exurpit “A.” 


Articles of incorporation of the Caledonia Gold Mining Company. 


Know all men by these presents that we, the undersigned, have 
this day associated ourselves together for the purpose of incorporat- 
ing, under the laws of the State of California, a corporation to be 
known by the corporate name of the Caledonia Gold Mining Com- 
pany. 

And we hereby certify that the purpose- for which this corporation 
is formed are to conduct and carry on the business of mining and 
milling in all its branches in the Whitewood quartz mining district, 
Lawrence county, Dakota Territory, and to own, bold, use, and dis- 
pose of such mines, mining claims, di-ches, flumes, acqueducts, and 
such other real and personal property and water privileges as may 
be necessary for the purposes of the company. 

That its principal place of business shall be in the city and county 
of San Francisco, State of California. 

That the time of its existence shall be fifty years from and 
167 — after the date [of ] its incorporation. 

That the number of its directors or trustees shall be five, 
and that the names and residences of those who are appointed for the 
first year are— 

Names. Residences. 
OL SEOVORIOUES 6 no  dccwiennm cn cnee San Francisco, California. 
Henry D. Bacon 
M. L. MeDonald 


That the capital stock of this corporation shall be ten millions 
dollars, divided into one hundred thousand shares of the par value 
of one hundred dollars each. 

That the amount of said capital stock which has been actually 

subscribed is twenty-five hundred dollars, and the following are the 
names of the persons by whom the same has been subscribed, to 
wit: 
No. of 
shares. 
Sol Heydenfeldt S500 
Henry D. Bacon S500 
M. D. McDonald 500 
Frank Locan S500 
J. W. Gashwiler 


Names of subscribers. Amount. 


q 
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In witness whereof we have hereunto set our hands and seals this 
second day of September, A. D. 1878. : 

168 SOL HEYDENFELDT. — [seEat. 
H. D. BACON. ° SEAL. 

MARCH L. McDONALD. [sEAt. 

KF. LOCAN. SEAL. 

J. W. GASHWILER. SEAL. 


Signed an- sealed in the presence of— 
JAMES L. KING. 


STATE OF CALIFORNIA, ™ 
City and County of San Francisco, j 


On the third day of September, in the year one thousand eight 
hundred and seventy- eight, before me, James I. King, a notary 
publie in and for said county, residing therein, duly commissioned’ 
and sworn, personally appeared S. Heydenfelat. Henry D. Bacon, 
Mark L. MeDonald, Frank Locan, J. W. Gashwiler, known to me to 
be the persons whose names are subscribed to the foregoing instru- 
ment, and they duly acknowledged to me that they executed the 
same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in said city and county, the day and year 
Plast above written. | 
m [NOTARIAL SEAL. | JAMES L. KING, 

Notary Publi. 


OFFICE OF TIE County CLERK OF THE 
Ciry AND County OF SAN FRANCISCO. 
169 I, Thos. IT. Reynolds, clerk of the city and county of San 
Francisco, State of California, and clerk of the county court 
thereof, do hereby certify the foregoing to be a full, true, and correct 
copy of the original articles of incorporation of the Caledonia Gold 
Mining Company, filed in my office on the fourth day of September, 
A. D. 1878. 
Witness my hand and the seal of said court this 4th day of Sept., 
A. D. 1878. 
[SEAT. ] THOS. H. REYNOLDS, Clerk, 
By JOHN. WH. HARVEY, . 
Deputy Clerk. 


(Endorsed:) Filed in the office of the secretary of state the Sth day 
of September, 1878. Thos. Beck, sec’y of state, by Wm. A. Beck, 
deputy. 


STATE OF CALIFORNIA, Department of State : 


I, M. Burns, secretary of state of the State of California, do hereby 
certify that I have compared the annexed copy of articles of incor- 
poration of the Caledonia Gold Mining Company with the original 
now on file in my office, and that the same is a correct transcript 
therefrom and of the whole thereof. 
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Witness my hand and the great seal of the State, at — 
office in Sacramento, California, the 24th day of February, A. 
D. 1880. 

[GREAT SEAT. ] D. M. BURNS, 
Secretary of State, 
sy THOS. H. REYNOLDS, Deputy. 


171 The plaintiff then offered in evidence a copy of the articles 
of incorporation of the Caledonia Gold Mining Company, cer- 
tified by the secretary of Dakota Territory to be a correct copy of a 
duly authenticated copy of the original on file in his office; to the 
introduction of which in evidence the defendant objected on the 
ground that the same is incompetent, irrelevant, and immaterial, 
which objection was overruled by the court, and to which ruling the 
defendants then and there excepted. 
The certified copy (marked Exhibit B) was then read in evidence, 
and was as follows: 
Eximbir ° B.” 


Articles of Incorporation of the Caledonia Gold Mining Company. 


Know all men by these presents that we, the undersigned, have 
this day associated ourselves together for the purpose of incorpo- 
rating, under the laws of the State of California, a corporation to be 
known by the corporate name of the Caledonia Gold Mining Com- ° 


pany; and we hereby certify that the purpose- for which this 
172 = corporation is formed are to conduct and earry on the busi- 

ness of mining and milling in all its branches in the White- . 
wood quartz mining district, Lawrence county, Dakota Territory, 
and to own, hold, use, and dispose of such mines, mining claims, 
ditches, flumes, acqueducts, and such other real and personal prop- 
erty, and whatever privileges as may be necessary for the purposes 
of the company. 

That its principal place of business shall be in the city and county 
of San Francisco, State of California. 

That the time of its existence shall be fifty years from and after 
the date of its incorporation. 

That the number of its directors or trustees shall be five, and that 
the names and _ residences of those who are appointed for the first 
year are: 

Nuaines. Residences. 
Sol. ITeydenfeldt San I*rancisco, California. 
Henry LL. Bacon do. do. 
M. L. McDonald do. do. 
PI CN ae mirtinii nin: cisermniiniiinniniamnnenin +m lo. do. 
J. W. Gashwiler do. do. 


That the capital stock of this corporation shall be ten millions 
dollars, divided into one hundred thousand shares of the par value 


? 


of one hundred dollars each. 
That the amount of said capital stock which has been ae- 


173 tually subscribed is twenty-five hundred dollars, and the fol- 
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lowing are the names of the persons by whom the same has been 


subseribed, to wit: 


Names of Subscribers. 


No. of 
Shares. 
Sol. Heydeneldt > $500 
Henry D. Bacon : $500 
M. L. MeDonald S500 
Frank Locan 3 S500 
J. W. Gasviler S500 


In witness whereof we have hereunto set our hands and seals this 
second day of September, A. D. 1878. 
Signed and sealed in the presence of— 
JAMES L. KING. 
S. HEYDENEFELDT. ‘am 


Amount. 


Hl. D. BACON. ISEAL. 
MARK L. MCDONALD. SEAL. | 
I. LACON. ISEAL. 
J. W. GASHULER. re, 


STATE OF CALIFORNIA, 
City and County of San Francisco, bs 

On this third day of September, in the year one thousand eight 
hundred and seventy-eight, before me, James L. King, a notary 
public in and for said city and county, residing therein, duly com- 
missioned and sworn, personally appeared S. Heidenteldt, Henry 

D. Bacon, Mark L. MeDonald, Frank Locan, and J. W. 
174 Gushuler, known to me to be the persons whose names are 

subscribed to the foregoing instrument, and they duly ac- 
knowledged to me that they executed the same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office in said city and county, the day and year 
last above written. 

[ NOTARIAL SEAL. | JAMES L. KING, 
Notary Public. 


OFFICE OF THE CoUNTY CLERK OF THE 
City AND COUNTY OF SAN FRANCISCO. 
I, Thos. H. Raynolds, county clerk of the city and county of San 
Francisco, State of California, and clerk of the county court thereof, 
do hereby certify the foregoing to be a full, true, and correct copy 
of the original articles of incorporation of the Caledonia Gold 
Mining Company filed in my office on the fourth day of September, 
A. D. 1878. 
Witness my hand and the seal of said court this 4th day of Sept., 
A. D. 1878. 
[SEAL. | THOMAS H. REYNOLDS, Clerk, 
By JOHN H. HARVEY, Deputy Clerk. 


’ 


175 7 STATE OF CALIFORNIA, DEPARTMENT OF STATE. 


I, Thomas Beck, secretary of state of the State of California, do 
hereby certify that I have compared the annexed copy of articles of 
10—170 
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Incorporation of the “Caledonia Gold Mining Company ” with the 
certified copy of the original now on file in my office, and that the 
same Is a correct transcript therefrom and of ‘the whole thereof. é 
Witness ny hand and the great seal of State, at office in Sacra- 
mento, this oth day of September, A. D. 1878. 
[GREAT SEAL. | THOMAS BECK, 
Secretary of State, 
By WM. H. BECK, Deputy. , 


7» 


Filed in the office of the seerctary of state the 5th day of Sep- 
tember, 1878. 
THOMAS BECK, 
Sec’y of State. 
By WM. A. BECK, Deputy. / 


riled this 19th day of Sept., 1878, and recorded in vol. 3. of 
Charters and Articles of Incorporation, on pages 64 to 69. 
GEO. Hf. WAND, 
Secretary of Dakota Territory. 


Unirep Srates oF America, Territory of Dakota: 
SECRETARY'S OFFICE. 

176 I, Geo. Hl. Hand, seeretary of the Territory of Dakota, do 

hereby certify that I have carefully compared the foregoing — > y 
copy of the articles of incorporation of the Caledonia Gold Mining 
Company, which were filed in’ this office on the 19th day of Sep- 34g 
tember, 1878, with the duly authenticated copy of the original now 
on file in this office, and that the same is a correct transcript there- 
from and of the whole thereof. 

In testimony whereof [ have hereunto set my hand and affixed 
the great seal of the Verritory of Dakota, at Yankton, this 9th day of 
Mareh, 1850. 

[GREAT SEAL. | GEO. WH. HAND, 
ecrctary of Dakota Territory. a 


177 Plaintiff then offered in evidence a copy of a resolution by 
the board of directors of the plaintiff appointing A. J. Bigby 
supt and agent for the plaintiff in the Territory of Dakota, cer- 
tified to be correct; to which defendants objected on the ground that 
the same was incompetent, immaterial, and irrelevant; which objec- 
tion was overruled by the court, and to which ruling the def’ts then 
and there excepted. 
The copy of the resolution (marked Exhibit “C”) was then read 
in evidence and was as follows: 


99 


Exiipir “ 


Resolved, That A. J. Bigby be,and is hereby, appointed the agent x 
and superintendent of this company to reside at Lead City, Law- 
rence county, in the Territory of Dakota, and he is hereby author- 
ized for and in behalf of said company to accept service of process, 
and upon hing service of process may be made in all actions in 
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in which this corporation may be a party, hereby delegating to him 
such powers as the laws of the Territory of Dakota require to be 
vested in such agent. 
I, D. P. Chisholm, seeretary pro tem. of the Caledonia Gold 
178 = Mining Company, do hereby certify, under the corporate seal 
of said company, that the above and foregoing is a full, true, 
and correct copy of a resolution passed by the board of directors of 
said company at a mecting of said board duly held at the company’s 
office, No. 527 Pine street, San Francisco, California, on September 
6th, 1878, at 2 o’clock p. in. : 
[SEAL.] D. b. CHISHOLM, 
Secretary pro tem. of the Caledonia Gold Mining Company. 


179 Plaintiff then offered in evidence a copy of a resolution by 
the board of directors of the plaintiff appointing A. J. Bigby 
sup’t and agent for the plaintiffin the Territory of Dakota, certified 
to be correct; to which defendants objected on the ground that the 
same Was Incompetent, Immaterial, and irrelevant; which objection 
was overruled by the court, and to which ruling the defendants then 
and there excepted. 
_ The copy of the resolution (marked TExhibit “D”) was then read 
In evidence and was as follows: 


Eexuipir “ D.” 
STATE OF CALIFORNIA, City and Countu of San Francisco: 

I, L. F. Verdenal, the duly appointed and acting secretary of the 
Caledonia Gold Mining Company, a corporation organized and ex- 
isting under and by virtue of the laws of the State of California, do 
hereby certify and declare that at a meeting of the board of directors 
of the said Caledonia Gold Mining Company, held at the office of 
the company, In San Francisco, on the 6th day of September, A. D. 

1878, the following resolutions was adopted, viz: 
180 On motion of M.S. McDonald, seconded by J. M. Gash viler, 
it Was unanimously 

Resolved, That A. J. Bigby be, and is hereby, appointed the agent 
and superintendent of this company to reside at Lead City, Lawrence 
county, in the Territory of Dakota, and he is hereby authorized for 
and on behalf of said company to accept service of process, and upon 
him service of process may be made in all actions in which this cor- 
poration may bea party,and service upon such corporation —, hereby 
delegating to him such powers as the laws of the Territory of Da- 
kota require to be vested in such agent. 

And I further certify that the foregoing is a true and correct copy 
of the said resolution and appointment as the same appears upon the 
book of records of said company on file in its office in the city and 
county of San Francisco, State of California. 

In witness whereof I have hereunto set my hand and affixed the 
corporate seal of said company this ninth day of September, A. D. 
1875. 

[SEAL. | D. Fk. VERDENAL, 
Secr. Caledonia Gold M. Co. 
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STATE OF CALIFORNIA, 
City and County of San Francisco, \ 
I, Edward Chatlin, a commissioner for the Territory of 
181. Dakota, a duly commissioned and qualified under and by 
virtue of the laws thereof, residing in the city and county of 
San Francisco, State of California, do certify that on the 9th day of 
September, A. D. one thousand eight hundred and seventy-eight, 
before me personally appeared, in said city and county of San Iran- 
cisco. D. F. Verdenal, known to me to be the secretary of the Cal- 
edonia Gold Mining Company, and personally known to me to be 
the person whose name is subscribed to and who executed the fore- 
going instrument, and he duly acknowledged to me that he exe- 
cuted the same as such secretary freely and voluntarily and for the 
uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal at my office, in the city and county of San Francisco, 
State of California, this ninth day of September, A. D. 1878. 

- [COMMISSIONER’S SEAL. ] EDW’D CHATLIN, 
Commissioner for Dakota Territory 
in San Francisco, California. 


Filed this 19th day of Sept., 1878, and recorded in vol. 3 of Char- 
ters and Articles of Incorporation, on pages 70 & 71. 


GEO. H. HAND, 
Secretary of Dakota Territory. 


182 Un rep States oF AMERICA, Territory of Dakota: 
SECRETARY'S OFFICE. 

[, Geo. IT. Hand, secretary of the Territory of Dakota, do hereby 
certify that I have carefully compared the foregoing copy of the 
resolutions of the board of directors of the Caledonia Gold Mining 
Company appointing A. J. Bigby agent of said company, which was 
filed in this office on the 19th day of September, 1878, with the duly 
authenticated copy of the original now on file in this office, and that 
the same is a correct transcript therefrom, and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the greal seal of the Territory of Dakota, at Yankton, this 9th day of 
March, 1880. 

[GREAT SEAL. | GEO. H. HAND, 
Secretary of Dakota Territory. 


185 Mr. L. Smirum was then called as a witness on the part of 
plaintiff and testified as follows: 

My business is surveying and engineering ; have followed [it] since 
the fall of 759. Iam acquainted with the Caledonia mine, in White- 
wood quartz mining district. I surveyed that mine in November, 
IS77, along about the 14th or 15th. I preserved the field-notes of 
that survey. I assisted in making the official survey in May, 1879, 
upon Which this adverse claim is grounded. That survey was made 
from the monuments established by myself in November, 1877. 
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The map hanging on the wall there was prepared from field-notes 
taken in November, 1877, in our office, and represents that survey 

It also represents the map designated as the official 
The discovery shaft was taken as the initial point of that 
survey ; the points marked upon that map were obtained by actual 


v 
e& 


correctly. 
survey. 


survey. 
Plaintiff then ordered in evidence map of the Caledonia mine as 
originally located by Michael Lynch, Michael Heffron, Robert 
urlin, and James Manning. 
(Here follows diagram marked p. 184.) 


185 On being cross-examined the witness testified as follows : 

I surveyed the Caledomia mine in ’77 for Michael Lynch, 
Michael Heffron, and others. I established ail the corners represented 
on that map. We commenced at the discovery shaft. [I did not 
trace the exterior boundaries; do not recollect now whether we 
made a mapor not. We commenced at the point marked discovery 
shaft on map, and run in a southerly direction 500 feet; then we 
ran at right angles one hundred and fifty feet on each side of that 
point and established the southeast and southwest corner lines of 
the claim. We then measured 150 feet each side from Discovery 
shaft, and set two stakes for the angles of the claim; then com- 
menced at Discovery shaft and run in a northwesterly direction a 
thousand feet; then we run from that parallel with the south end’ 
line 150 feet on each side of the center line, and set the north- 
ast and northwest corners of the claim. At the southerly ex- 
tremity of the centre line there was a black stump pointed out 
to me as the point to run to—pointed out to me as_ the 

south end center stake, I think, or near the south end 
186 centre stake; do not think the measurement reached to the 

stump. We rantowards that stump; did not go to the stump 
to examine it; can’t say, in point of fact, whether 1t was one of the 
original boundary stakes of the Caledonia or not; do not recollect of 
finding any stakes or mounds at the southeast or southwest corners; 
have got the field-notes at my office. If there was any note taken 
of old boundaries they will refresh my memory. I have no recol- 
lection of finding any stakes at the southeastor southwest corners at 
the points where we established them; do not think the distance 
from the south end of the centre line to the black stump would ex- 
ceed 50 feet; do not recollect of finding any side centre stakes. There 
were some mounds and stakes of other leads in the vicinity of where 
I established the corners. I do not recollect now what stakes; think 
the northwest corner of the Minnie tunnel site was one: think I 
made connection with some other stakes there. I think the stake of 
the Minnie tunnel site stood a little northwest from the Caledonia 

Discovery shaft; do not recollect now whether I made con- 
187 —neetion with any other stakes or not; do not recollect of seeing 

any old stakes or monuments at the north end marking the 
points represented by that map; think the survey was made about 
the 14th or 15th of November, 777. I think we made new stakes for 
all the corners. Michael Lynch, Michael Heffron, and one or two 
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of the owners at that time accompanied me on that survey ; do not 
recollect of hearing any conversation in reference to swinging the 
Caledonia to the new jocation ; did not go down in the discovery 
shaft; should judge it was 5 or 6 feet one way by 4 or 5 the other ; 
do not know how deep it was; did not notice particularly ; do not 
know whether there was a windlass there or not. There was a shed 
or blacksmith shop there, or something of that kind. The trail up 
Shoemaker gulch, I think, run very close to the stake at the angle 
on the west side; do not recollect about any road being constructed 
there at that time; did not notice particularly. 
188 On re-examination the witness testified as follows: 
The survey made in November, “77, was a private survey ; 
did not look for exterior boundaries of Caledonia at that time, ex- 
cept that black stump. It was pointed out tome as being at or near 
the south centre stake by the members of the Caledonia Company. 
They directed me to run northwest. There was no stake or stump 
ormonument of any kind that we run towards. They directed me 
to run to the left of the pile of dirt by the side of the shaft upon 
the top of the hill. There was a shaft or pile of dirt upon the hill. 
There is a hill about centre way of the claim. ‘There was a shaft 
upon the top of the hill that we run just to the left of. 
Plaintiff then offered in evidence the law of California contained 
ina bound volume entitled the Civil Code of the State of California, 


annotated by Creed, HTaymond & Burch, of the California Code Com- 
mission, published in San Francisco i 1874. 


180 Micnarn Lyxci was then called as a witness on the part 
of the plaintiff and testified as follows: 

James Manning, Henry Lackey, Robert Curlin, Michael Heffron, 
and myself discovered and located the Caledonia lode on the cast 
side of Shoemaker gulch, near the head of it, in June, 1876. The 
first work that we did was to sink a shaft 8 feet in depth. 

Here defendants’ counsel objected to any testimony of this witness 
of what was done in makine the Caledonia lode location in 1876 or 
at any time prior to the 28th of February, 1877, as the same Is In- 
competent, Immaterial, and irrelevant, which objection was over- 
ruled by the court, as follows: 

“To save the point, I shall permit you to object, and I will re- 
eeive the testimony subject to your objection.” 

190 I will, if satisfactory to the parties, admit, subject to their 
objections, the evidence offered by either party of acts of loca- 
tion and facts occurring prior to the 25th of February, 18S77— 

First. For the reason that if the case shall go to [a] higher court 
the evidence will be all in the record, tothe end that the aetion may 
be determined by such courts without the necessity of a new trial, 
as we do not yet know what may be the views entertained by those 
courts of the effeet of the existence of the Indian reservation, in- 
cluding this property in controversy, until the Feb’y 28th, 1877, 
treaty ; and— 

Second. Because I deem evidence of facts occurring prior to such 
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date, when they relate to and are properly connected with and tend 
to establish the existence of facts on and after February 25, 1877, 
essential to a valid mining location material and relevant. 

Counsel need not make specific objection to this class of testimony, 
but may save the point when they come to make up their bill of 
exceptions, 1f one shall be made. 


To these suggestions of the court the counsel for both parties con- 
sented, and the trial proceeded as follows: 


191 I then put up a notice there and did work ; sunk a shaft 7 

feet deep. This was from the 14th to the 21st of June, 1876. 
Michael Heffron assisted me in the work. The shaft was sunk In 
gold-bearing quartz. I prospected the rock at that time and got 
gold out of it. Our work was right on the foot wall of the vein, as 
I supposed. The notice was put up the second day we worked 
there, and was dated the 15th of June, 1876. I wrote the notice and 
made a copy of it, and gave the copy to Heffron, who took it to the 
mining recorder’s office at Gayville and had it recorded. I saw the 
record afterwards, and it bore date the 21st of June, 1876; this was 
the only difference from the copy I give Heflron. I do not know 
what became of the original notice which 1 posted up on the claim, 
nor can I tell when I saw it lost. I first missed it about 3 months 
after posting it; 1t was put up on a pine stake which stood about 4 
feet from the shaft, where there isa mound of rocks standing. The 

claim was staked in the same month by me as it was 
192) claimed—500 feet southeasterly from the shaft and notice 

and 1,000 feet in a northwesterly direction. ([Lere witness 
was handed a paper purporting to bea copy of the notice placed 
upon the mining recorder’s books at Gayville for examination.) This 
notice is not in my handwriting; it is in Judge Murphy's. [ did 
not see this notice compared with my location notice. We claimed 
the Caledonia lode, 150 feet In width on each side of the vein, avd 
500 feet in length in one direction and 1,000 fect in the other. 

The next work done on the Caledonia was under a contract that 
we let to Peter O'Neil and a man named Conley in July or August 
following. They were to sink a shaft 50 feet in depth for 500 feet 
of the ground. They done the work. Conley sold jis interest in 
the contract to Lackey, and we subsequently deeded them the 
ground. ‘The shaft was completed in January, 777. 

The next work after this was done by Jim Manning, Bob Curlin, 

and my brother, and consisted of a drift running from the 
193. bottom of the discove ry shaft to the vein. They began work 

when O’Neil and Lackey quit in January, and kept working 
from January until May,except there may have been a change with 
them when they came down here to Deadwood for a few days and 
worked for a man named Brown on this placer claim right here. 
Then they came up right away again and worked on the Caledonia 
claim. It was in April, I think, that they eame down here to work. 
They did not work every day on the mine. 

Curlin and Manning had to represent a eertain interest in it, and 
my brother represented my interest and IIeffron’s. With the ex- 
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ception of a day or two which they would knock off from time to 
time, they worked steadily on the mine from some time in January 
until April or May. In very stormy weather nobody in the coun- 
try would work at that time. 

At a settlement which we had with them afterwards for this work 
we allowed each one of these three men seventy-five dollars, at the 

rate of four dollars a day. 
194 The next work was done by Curling and Manning on a con- 

tract which, to the best of my knowledge, was immediately 
after the work which I have last mentioned. I do not remember 
the date, but it was after they quit work for wages. We then let 
another contract to Lackey, Lyneh, and Ileffron to sink the shaft 25 
feet. They sunk 6 feet, for which we paid them sixteen dollars a 
foot. All this work was done in the discovery shaft. Wehad some 
ore out on the dump after this work and made a contract with some 
mill-owners at Gayville to crush it and then we started in and built 
a road from the shaft. 

In the fall of ’77 we run a tunnel about 150 feet, but never com- 
pleted it. We were at work running the tunnel when we sold the 
property to the Caledonia Mining Company. This tunnel is about 
100 feet southeast from the discovery shaft. We began stopeing ore 
through it in October or November, ’77, and from that time‘until 

we sold out were constantly working there and had the ore 

195 = milled. We sold in October,’78—in August, I believe, it was. 

At the time we sold, my brother, Manning, Curlin, O’Neil, 

and others were there. J was not an owner atthe time. The mine 

was turned over at the same time that the deed was made to the 
plaintiff. 

[ remember the time that there was considerable excitement here 
about relocating quartz claim. I posted up a new notice at that 
time. I was instructed to do so by John Dawson in regard to this 
Indian treaty. I went over to Gayville, saw Judge Murphy about 
it, made a new record of the Caledonia location, and on the follow- 
ing morning I put the notice up on the claim on a tree near the 
discovery shaft. 

This tree stood some 5 or 6 feet from the shaft and I nailed the 
notice on it. It was not nailed inside of anything, but simply nailed 
upon the tree. I never saw that notice at any time nailed inside of 
a box. I afterwards saw another notice nailed up inside of a box 
on that tree, but that was a notice that Mr. Clagett gave me in 
1878. 

196 Witness was here asked the following questions: 

[Q.] Now then did you make any record of that notice which 
you posted there the second time on that tree with the mining re- 
corder ? 

Answ. Which is that? 

Q. The notice that you posted the second time on the tree—that 
is in March, ’77—did you record that with the mining recorder ? 

Answ. I did not. 

Q. Was it ever recorded with the mining recorder ? 
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To which question the defendants’ counsel objected on the ground 
that the witness’ testimony was not the best evidence, which objec- 
tion was overruled by the court, and to which ruling defendant, by 
his counsel then and there excepted. 


Q. I am not asking you about the notice that I gave you at all; I 
am asking you about the notice you put up after the Indian reserva- 
tion in March, ’77. 


Same objection made by defendant’s counsel as to the last iter- 
rogatory, and same ruling by the court and same exception. 


197 Q. State as to whether that was ever recorded. 
Answ. I did not do it. 
Q. Did you ever see it upon the records ? 
Answ. I did. 
Q. You saw it on the records how soon after it was posted upon 
the tree? 
Answ. It must bein June or August following. When Heffron & 
I staked the Caledonia mine, in June, ’76, we put up 9 stakes There 
was a birch tree standing at the southwest eorner which I cut off 
and blazed, leaving the stump standing as astake. We put upa pine 
stake for the south end centre, and also a pine stake at the southeast 
corner. At the northwest corner there was a pine stump which we 
marked, and also there was a pine stump marking the northeast 
eorner, which is there to-day; the north center stake was also a 
stump; the west side centre stake was a stake, so was the east side 
center stake; all of these stakes and stumps were blazed, but I cannot 
tellon whichside. Wewrote material inscriptions on thestakes 
198 showing what it was; they were marked with a lead pencil. 
At the time that I posted up the noticeon the big pine tree, after 
the Indian reservation was removed, I cannot tell how many of these 
stakes marking the Caledonia claim were standing. I saw some of 
them there in January, February, or March. I think this birch 
stake was cut down at that time. It was cut down in the fall of ’76 
by the locator of the Cornucopia, I think. It afterwards fell in their 
shaft. To the best of my recollection, a stump marked the south 
centre end stake and stood about 20 feet to the southeast of our 
original centre end stake. I adopted that stump in March or 
February, ‘77. Icould not tell the date. I blazed it. I saw both 
of the northwest corner stakes. I mean the northeast and the north- 
west. The north center end was not there. It had deen cut off by ~ 
some wood-choppers during the winter. I do,remember when I 
noticed it was gone. K 
J., February, or March, ’77, I saw the side centre stakes— 
199 the east centre. I had occasion in February or March to go 
around the claim. After the 28th of Hebruary, ’77, I missed 
the southeast centre end stake at the time that I adopted the stumps. 
I did not put up any northeast corner stake after I found it was 
one. 
I had the ciaim surveyed by Mr. Wm. L. Smith in November, ’77, 
and the stakes which he established were pretty near in the same 
11—170 
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place where we had put them up in June, 76. The black stump 
that I had adopted in the winter of ’77 as the south centre end stake 
was not made the south centre end stake, nor was it on the line of 
that survey. [ had Smith lay out the centre line of the claim and 
the southeast line right w-ere I put the southeast centre stake in the 
first place, about 20 feet easterly from the stump. There were no 
changes made in the boundaries of the claim at that time that I 
know. of, nor was any change made on the east side line drawing it 
in or spreading it out. The north end line was straightened at the 

time of the Smith survey 1n 777 to make it pars rallel with the 
200 south end line. 

Question by plaintiffs counsel : 

I will ask you whether Mr. Smith when he made that survey did 
not run from the discovery stake in the direction of this black 
stump in order to get the centre line? 

Ans. No, sir. I marked out the line from the discovery shaft, and 
he run the first line southeast toward the black stump. At the time 
of the commencement of this suit, in June, ’78, they, my brother, and 
the company, were there working. I had sold out my interest in the 
claim to my brother in ‘77. I have the deed now in my _ possession. 


On ecross-examination the witness testified : 


In 1876 I located in this locality, besides the Caledonia, the Ameri- 

ean Ilag, the Nevada, and the Eureka lodes. The American lag 

was over near Lead City, on the Old Abe Lill, which we called 

201 the Giant or Clara Hill. I lived in W ashington, now a part 

of Lead City, probably a quarter of a nile from Lead City, 

about where the 120 Stamp Homestake Mill now stands. I lived 

there right along from the Ist of June, ’76, till the lst of June, ’77, 
and worked on the American Flag all the time. 

Michael Heffron use- to live with me, and was interested in the 
American Flag. J would not tell where he was during all that time. 
I would not say where Curlin lived. He made his home there once 
ina while. He use- to work down here in Deadwood, on a mining 
claim, here in town. I donot know the name of the party for whom 
he was working. 

My brother, James Lynch, lived with me and Heffron during that 
time, at Le: 1d itv. The principal work that he done was for me 
on the Caledonia, and use- to go over from Washington City in the 
morning and return in the evening, and staid in the same cabin 
with us. 

James Manning, I think, lived in Gayville, and made that his 

home. 
202 The American Flag lode and the Palmetto location were 

in conflict, but I cannot explain whether in the month of 
February, 77, [| was unusually vigilant in watching the ground in 
conflict. The Palmetto owners and the American Flag owners 
watched each other’s movements in regard to the possession of the 
eround, but Isaw no warfare. There was no friendly feeling. I 
have no recollection that about the 25th of F ebruary, 77, that the 
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Palmetto and American Flag parties were in an attitude of watch- 
fulness. 

At this time Mr. Heffron was out in the Bear Butte district prin- 
cipally. I was alone there for myself. 

In January and February Lackey was working in the Caledonia, 
and I think Peter O’Neil was, too. 

I do not remember running off any parties off the Clara or Giant 
Hill along about the 25th of February, ’77, or being one of a number 
who ran parties off who made adverse claims. No parties were ever 

run off that hill. J staid there working on that hill from the 
203 = Ast of January, ’77, down to the Ist of June, nearly all the time. 

I made my home all the time in Washington from the time 
I sold out claim No. 17, above Discovery, on Whitewood, here in 
Deadwood, until I sold out in the Caledonia, and worked all the time 
on the American Flag, excepting when I worked on the Caledonia. 
Heffron is not very fond of working, and used to loaf at Bear Buttes 
most of the time instead of working. I posted up the discovery or 
location notice on the discovery stake at the discovery shaft of the 
Caledonia lode somewhere from the 15th to the 21st of June, 1876, 
and let a contract for sinking the shaft 50 feet to O'Neil & Conley. 
Conley sold out to Lackey. They began this work some time in 
June, July, or August, 1876, and it took ‘them until about New Year’s 
to complete it. We gave them their deeds some time the next fall. 
They sank the shaft 40-odd feet, and they drifted off towards the 
vein to complete the contract. [ never measured the exact depth of 
the shaft, but they run about 6 feet of a drift from the bottom of 

the shaft to the southeast and cut the vein with the drift. 
204 =I cannot tell exactly the date of the completion of the contract, 

but it must be pretty near Christmas, to the best of my 
knowledge. 

Robert Curlin, Jim Manning, and James Lynch commenced work 
in that shaft about 10 d: ays after Lackey and O'Neil quit work. 
They began stoping ore from this drift and hoisting it out on the 
dump. 

I cannot tell how long they were at work there, but we allowed 
them seventy-five or eighty dollars apiece as wages for the time 
they were at work. Wesold the dump of ore to Pat Casey in ’78. 
We allowed Manning, Curlin, and my brother four dollars a day, 
which was about the average wages paid at that time. We kept no 
books of account, but they “demanded this sum from us for their 
work on the settlement after we sold out. 

No one kept the time of these men while working, and no one 
reported it to us. We just took their word for it. I was there not 
less than four or five times each month, probably as often as twenty. 

IT cannot recall any oceasion that I was there in January, 
205 1877, nor ean I recall any occasion that I was over there on 

the Caledonia mine in the month of February or March, 
1877. I do not remember of any instance or circumstance that took 
me over there in those months. The reason why we had that shaft 
sunk deeper in May or June, 1877, is because we thought we would 
get richer ore by sinking it, and we sank it six feet. 
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It was not in May or June that we sunk it 6 feet. It was sunk 6 
feet right immediately after the O’Neil & Lackey contract by my 
brother, Manning, and Curlin. 


The witness proceeded to testify as follows 


Q. Where is your brother now? 

A. He is here in town. 

Q. Do you know what month that was done in ? 

A. Yes, sir. 

Q. What month? 

A. In ’77. 

Q. go month ? 

A. In “7 
Q. W tin month was the work, the six additional feci sunk in the 
bottom of the discovery shaft by your brother and \fanning and 
Curlin? 
206 A. It was done in 
Q. Can you remember? 

A. Yes, sir; February, ’76. 

Q. February, ’76? 

A. Yes, sir. 

Q. What time in February; the early part, the middle, or the 
latter part? 

A. Pretty much all the time of that month. 

Q. It would not take those three men all of the month of Feb- 
ruary to sink six feet? 

A. They had been working, as I told Judge Murphy and told the 
court here; they had been working in February and March, ’ 

By Court: 7°76 o- 777. 

An. 76 — 77. 

Yous dah if we remember your testimony right, that they sunk, 
under the contract t, down about 41 or ’2 or ’3 feet ? 
You are eetting me tired now. 
I am pretty hard to understand ? 
A. You get me tired. 
. Then if they drifted 
Give me a rest. 
About six feet to the southeast you finished their contract? 
What? 
Q. Isn’t that your testimony ? 
A. Another question that I answer you you have got to give 
mea good rest. 
Q. I simply want to get your understanding of it. 
I don’t want you to make me out, neither. 

(. After you finished that contract you had an additional amount 
of work done there by which that discovery shaft was sunk about 
six feet? 

A. Yes, sir. 

(). By these three ai Manning, Curlin, and James Lynch; when 
was that work done? 
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A. Right immediately after. Not by James Lynch. This con- 
tract was done about that time. 

Q. How long would it take two men to sink six feet, ordinarily, 
in a shaft of that size? 

A. We allowed sixteen dollars a foot for sinking that ground. 

Q. How much ? 

A. Sixteen. 

Q. That is pretty good price, isn’t it? 

A. No; I do not think it was a big price in this country at that 
time ; everything was very high. 

rQ.] How many feet a day, or how many inches a day, would two 

men sink a shaft of that kind—two ordinary miners? 
208 A. I think I could make five dollars a day. 
Q. If there was another man equally as good, both as you 
would make ten dollars a day ? 

A. No, sir. 

Q. Sir? 

A. No, sir. 

Q. Why not? 

A. The ground is hard. 

Q. Cannot two men work in a shaft of that size ? 

A. Yes, sir. 

Q. If you could make five dollars a day and the other man could 
make five dollars a day that would be ten dollars a day. Now, then, 
if they sunk six feet I want to know about how much in feet or 
inches on an average they would sink in that shaft on each day. 

A. Ido not believe they worked very hard. | 

Q. Yet you make five dollars a day ? 

A. I don’t think they worked very hard at it. 

Heffron accompanied me when I first staked the ground—a birch 
tree which I cut off and marked, leaving the stump standing— 

marked the southwest corner. The south centre end stake 
209 was a pine stake of the common size, about + or 5 feet high ; 

the southeast corner was also a pine stake of the same dimen- 
sions. 

We measured the distance between these stakes with a tape-line, 
and measured the other lines around the claim in the same manner, 
except the northwest lines, which we guessed at. On one of the 
lines on the length of the claim we me: asured about 100 feet over 
the 1,500. 

There must be one corner 100 feet too long. I instructed Sur- 
veyor Smith when he went on the ground in November, ’77, to sur- 
vey it, as Heffron and I had staked it in 76. 

We established the southwest corner at the place where the birch 
tree stood or within 98 fect of it. 

I cannot tell how far the southeast corner which he established is 
from where Heffron & I established it in ’76, nor ean I tell whether 
the south end of the claim has been swung in, but I think it is 
pretty near where we established it. It may be swung a little in 
regard to the angle. It was swung on the north end—that is, it was 
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drawn in, as we had more ground than we were entitled to, and the 
north end line was made parallel with the south end line. 
210 The map there represents (referring to map marked Ex- 
hibit —) the general course of the claim as staked by Heff- 
ron and me, and it covers about the same ground. 

I wrote the location notice on the wood of the discov ery stake on 
the 15th of June, 1876, and signed the names of myself, Heffron, 
Curlin, and Manning to it; made a copy, which I gave to Heffron 
to have recorded in the mining records of Gayville. I made an 
exact copy of it for Heffron, but I think the recorder made a mis- 
take in recording it. 


Re-examination: 


On the re-examination the witness further testified as follows 

The mistake is that in the record the date reads June 21st hotel 
of June 15th, 76. The American Flag lode is distant from the Cale- 
donia about 1,500 feet on the opposite side of the hill. Manning, 

Curlin, and Lynch worked on the Caledonia the first time for 
211 wages and the second time under a contract. It was the 

second time, while working under contract, that they sank the 
6 feet in the bottom of the shaft. 

To all of which testimony of the witness, Michael Lynch, that 
relates to acts done and statements made prior to February 28, 1877, 
defendant objected as incompetent, immaterial, and irrelevant, and 
moved the court to have the same stricken out of the evidence in 
this cause for those reasons, which objection was overruled and the 
motion denied by the court in accordance with the suggestion of the 
court and consent contained in page 254 of this bill of exceptions, 
and to save the point as there ae er the defendant excepts. 


212 J. M. Murray was then called as a witness on the part of 
the plaintiff and testified as follows: 

In the month of March, 77, I was residing at Gayville, in Law- 
rence county, Dakota Territory, and acting as deputy mining re- 
corder of the Whitewood quartz mining district; I acted in that 

‘apacity from some time about the middle of December , 76, until 
about the 27th of March, ’77 


(Witness was here handed a paper by Mr. Clagget, of plaintiff’- 
counsel, for examination.) 


This paper is in the handwriting of James B. Carr, who acted as 
deputy mining recorder after I had ceased to act as such. 


The following questions were asked and answered as follows 


Q. [ will ask you whether you had occasion to examine the origi- 
nal book in which the Caledonia — was recorded ? 

A. Yes, sIr. 

Q. How frequently ? 

A. Every day; probably 20 or 30 times a day. 

(). Did you examine the entry of the Caledonia record ? 
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A. I made it myself. 
Q. Have you examined the original entry that you made in 
"16? 
213 A. Yes, sir. 
Q. Turn to the paper and state whether it is or is nota 

correct copy of the original record of the Caledonia, made in 776. 

[A.] The record bore date the 21st of June, ’76, and the notice 
purported to be signed by M. Lynch, James Manning, R. Curlin, 
and Michael Heffron and claimed 150 feet on each side of the vein 
and 500 feet in length southeasterly and 1,000 feet northwesterly 
from the discovery, and the lode was called the Caledonia. I be-- 
came-an owner 1n this lode some time in February, ’76, by purchase 
of an interest from James Manning. There was another record 
made of this location after the 25th of February—on the 15th of 
March, ’77,—which was a copy of the record of the Caledonia lode 
on the mining recorder’s books made in June, ’76, with a supple- 
mentary notice added; I wrote out this second notice myself on 
that day, put it on the mining records, and then gave the notice to 
Lynch to take it up and post it on the claim; I have seen that 
record 50 or 60 times probably. 
214 (Here witness was handed a paper by pl’ff’s counsel pur- 

porting to bea copy of the record of March, 15th, ’77.) 


This is a copy of it in all, except that L. P. Elliott and J. M. Mur- 
phy have 250 feet each after their names; it should be 50 feet each. 


(Witness was here handed another paper, purporting to be an ab- 


stract of title of the Caledonia lode, for his examination.) 


This is an abstract of title and location certificate of the Caledonia 
lode, and is correct except in the amount of ground after Elhot and . 
Murphy’s names, which isa mistake,and must have occurred in the 
copying iton the mining and county records. This error I had cor- 
rected on the 25th of September, 1877. 


Here plaintiff offered the following paper, marked Exhibit “ IF,” in 
evidence; to the introduction of which the defendant, by counsel, ob- 
jected, because the same is incompetent, which objeetion was over- 
ruled by the court in accordance with the suggestions of the court 
and consent contained on page 253 of this bill of exceptions, and to 
save the point as there provided the defendants except. 


215 Exuripit “ F.” 
Caledonia Lode. 


GAYVILLE, June 21st, 1876. 
This is to certify that we, the undersigned, claim 1,500 feet on 
this lode or ledge of mineral, known as the Caledonia lode, running 
500 feet in the southeasterly direction and 1,000 feet in a northwest- 
erly direction and 150 feet on each side of crevice for mining pur- 
poses, located on the east side of Shoemaker gulch and about 800 
feet northwest of the Clara naine. | | 


a 
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Filed for record June 21st, 1876. 
M. HEFFRON. 
M. LYNCH. 
R. CURLIN. 
J. MANNING. 
TERRITORY OF DAKOTA, 
County of Lawrence, Whitewood District : 

James B. Carr, being first duly sworn, deposes and says that he 
is the mining recorder of Whitewood district, in said county and Ter- 
ritory, and that the above and foregoing is a true and correct copy 

of the original location notice of the Caledonia lode as said 
216 original appears of record in book (1) one, page (28) twenty- 
eight, of the mining records of said district. 

Dated at Gayville, D. T., May (11th) eleventh, A. D. 1878. 

JAMES B. CARR. 


Subscribed and sworn before me the 11th day of May, A. D.1878. 
[NOTARY SEAL. | S. P. BOMANS, 
Notary Public. 


U. S. Lanp OFFficer, 
AT Drapwoop, D. 'T., July 10th, 1880. 
I hereby certify that the foregoing Exhibit “C” is a true and cor- 
rect copy of the original on file in this office. 


A. D. STEWARD, Legister. 


217 Plaintiff’s counsel now offered in evidence the second paper, 

purporting to be a copy of the record made M’ch 15th, 1877, 
in the oftice of the mining recorder, and subsequently recorded in 
the office of the register of deeds of Lawrence county, on the 25th 
day of April, 77, which 1s marked Exhibit “G.” 

To the introduction of which defendant, by counsel, objected, on 
the ground that the same was incompetent, irrelevant, and immate- 
rial, which objection was overruled by the court, and to which ruling 
defendant, by counsel, then and there excepted. 


218 Exuipit “G,.” 


Caledonia Lode. 


GAYVILLE, June 21st, 1876. 
This is to certify that we, the undersigned, claim 1,500 feet on 
this lode or lodge of mineral, known as the Caledonia lode, running 
500 feet in a southeasterly direction and 1,000 feet in a northwest- 
erly direction, and 150 feet on each side of crevice, — mining pur- 
poses. 
Located on the east side of Shoemaker gulch and about 800 feet 
northwest of the Clara mine. 
Filed for record June 21st, 1876. 
M. HEFFRON. 
M. LYNCH. 
R. CURLIN. 
J. MANNING. 
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The undersigned, being desirous — more fully comply with the 
laws of the United States, do hereby add this supplementary record 
to the said original location, to show present ownership and claim, 
and to cover any illegality ‘that might attach to making mining 
locations upon an Indian reservation. Now, therefore, Congress 
having by treaty and purchase recently accorded to citizens of the 

United States the legal right to locate claims and possess 
219 mining ground in this mineral district, the undersigned 

hereby locate and claim the above mentioned and described 
mining claim, known as and called the Caledonia lode vein or de- 
posit, under the present existing United States laws and local laws 
of Whitewood district. Said mine and claim is situated about one 
mile from Gayville, Lawrence county, D. T., and on the east side of 
Shoemaker gulch, north on Clara hill. Claimants claim fifteen 
(1,500) hundred feet in length and 150 on each side of the lode, 
vein, or crevice; five hundred feet southeasterly from discovery 
shaft, and 1000 feet northwesterly from said discovery shaft. 

This location made this 15th day of March, A. D. 1877, at 11 
o'clock a. m., and is claimed by Henry Lackey, 250 feet; Peter 
O’Neil, 250 feet; L. P. Elliott, 250 feet; J. M. Murphy, 250 feet : M. 
Heffron, 250 feet: M. Lynch, 250 feet ; RB. Curlin, 250 feet; J. Man- 
ning, 250 feet. 


TERRITORY OF DAKOTA, - 
County of Lawrence, 


220 I, Thomas H. Carr, district recorder of Whitewood mining 
district , do hereby certify that [have compared the foregoing 
copy of the location notice and supplementary record of the ‘Cale- 
donia lode and of the endorsements thereon with the or iginal rec- 
ords of the same, as said original appears of record in book 3, page 
433, of the mining records of said mining district, and that the same 
are correct transcripts therefrom. 
Witness my hand this 24th day of April, A. D. 1877 
THOMAS H. CARR, Recorder, 
By JAMES B. CARR, 
Deputy Recorder. 
Caledonia Lode. 
Certified copy. 
TERRITORY OF DAKOTA, ” 
County of Lawrence, ; 
Filed for record this 25th day of April, A. D. 1877, at 5.30 o’clock 
.m., and recorded in vol. “A” of location certificates on page- 41, 


42, and 48. 
U.S. land office at Deadwood, D. T., July 10, 1880. 
J. A. HAND, 
Register of Deeds, 
By C. E. HANRAHAN, Deputy. 
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I hereby certify that the foregoing Exhibit “ D” is a true 
and correct copy of the original on file in this office. 
A. D. STEWART, Register. 


This supplementary record [ had placed on the county records on 
the 25th of April, 1877, and the copy which I brought down had 
this error in it, and I did not discover it until some time in Sept. 
following, when I went and had a record made rectifying the error. 
There was still another record made subsequent to this in the office 
of the register of deeds of the Caledonia lode. 

(Ilere witness was handed a paper purporting to be a copy of a 
supplement filed Sept. 27th, 1877.) 

This is the supplementary record to correct the error. 

Here plaintiff’s counsel offered a paper marked Exhibit “ ID” in 
evidence, to which defendants’ counsel objected on the ground that 
the same is incompetent, irrelevant, and immaterial, which objec- 
tion was overruled by the court, and to which ruling defendants’ 
counsel then and there excepted. 


222 CALEDONIA LopE—HEFFRON, Lyncn, et al. 
Filed at 10.15 a. m., Sept. 27th, 1877. 
Supplement— Caledonia Lode. 


This supplementary record [is] made to correct error in the num- 
ber of feet due cach owner, as follows, to wit: 

Henry Lackey, 250 ft.; Peter O'Neal, 250 ft.; L. P. Elliott, 50 ft. ; 
J. M. Murphy, 50 ft.; M. Heffron, 250 ft.; M. Lynch, 250 ft.; R. Cur- 
lin, 250 ft.; J. Manning, 150 ft. 

This supplementary record 1s made to correct error in record filed 
this 25th day of April, A. D. 1877, and recorded in vol. A of loca- 
tion certificates, on page- 41, 42, and 45, the foregoing being the 
true number of feet each was entitled to at the date of said record, 
the error having been made in copying the original record from the 
local records of Whitewood mining district. 

The county recorder’s office was opened first for the filing of 
papers some time in April, 1877. He received and filed papers at 

the Big Flora store. 
223 To all of which testimony of the witness, J. M. Murphy, 
that relates to acts done and statements made prior to Febru- 
ary 28, 1877, defendant- oojectcd as incompetent, immaterial, and 
irrelevant, and moved the court to have the same stricked out of 
the evidence in this cause for those reasons; which objection was 
overruled and the motion denied by the court, and to which ruling 
the defendants, by counsel, then and there excepted. 


224 The witness further testified on cross-examination by C. W. 
Bennet, of defendants’ counsel: 

[ went to the Caledonia claim two or three times after I came here 

in °76, and one of the reasons why I remember the contents of the 
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record of that location so well is that I was interested in it, but I do 
not remember what record preceded or followed it on the books. 

About 4 or 5 hundred men came to the mining recorder’s office 
on the 15th, or about the 15th of M’ch, to have supplementary no- 
tices drawn. I drew the first one; then there was such a rush that 
we had to employ clerks to act as deputies. 

There was John Dawson, Michael Lyneh, L. P. Elliott, Mattie 
Moore, Bill King, Frank Coyle, Augus MeMarbers, James Dillon, 
Mike Gibbons, John Flaherty there on that day or a very short 
time afterwards—between, that and the 20th. In fact, all the miners 
that had claim- in the country came there between the 15th and 27th. 

The first supplementary location notice recorded after the 

225 =6.28th of February was by Mr. Baley, on the Golden Terra, and 
the next was by Major Wooley, and the third, I think, by 
James Carney, of the Peeacheo mine. I think Charley Jacobs came 
in about the same time. I think there was also one or two parties 
on the 14th of March. The supplementary records were kept in 
book- 3 & 4. Ido not know whether copies of book- 3 & 4 are pre- 
served. None of these supplementary notices were recorded in 
books one & two; I havea copy of these books. I went into the office 
on the 5th of December, ’76, and remained there until the 27th of 
March, 1877. Tommy Carr was mining recorder, and he had the 
records in a little house in the rear of where I was, and after [ was 
appointed I brought the books down to my office. He had the 
books in the day time and [ had them at night. This condition of 


things existed during the latter part of December, 1876, and Jan- 
uary, 1877. The books remained with the mining recorder until 
the 14th of May, 1878, when they were turned over to the register 
of deeds of Lawrence county. 


226 Henry Lackey, one of the original plaintiffs, was called 
as a witness by the plaintiffs, who, being first duly sworn, 
testified as follows: 


(Examined by Mr. CLaGGeEt :) 


I became acquainted with the Caledonia mine some time in Sep- 
tember or October, 1876. Peter O'Neal and Conley were at work on 
it at the time and the shaft was down in the neighborhood of 380 
feet. I bought Conley out and O’Neil and myself sank the shaft to 
something over 40 feet, and I believe we ran a drift in the bottom. 
We took our pay for this work in an interest in the mine. I saw 
some of the exterior boundary stakes of the claim before I. took that 
contract; they were not all up at that time. Mike Lyne) showed 
me where there was marks on these trees or something. Ido not 
know that the stakes were allup at any time. I went around the 
elaim a short spell after I took this contract. The center stake at 

the shaft that the notice was on was up and the east side stake. 
227 =I think the south end stakes were up, but am not positive ; 
think there was a stump blazed for the center end stake on 
the south end. I think one of the north end stakes was a stump, 
and the other was a stake, but I am not certain whether they were 


JOHN NOONAN ET AL. VSB. 


all up or not. The southwest corner was a birch stump cut off 
about 4 feet high and was standing at the time. I did not see any- 
thing to mark the southeast corner. I would not say whether the 
west side center stake was up or not, nor can I say that I ever went 
to see whether it was up or not. We completed the contract some 
time in the winter following, some time between Christmas and 
New Year’s, or along there. 

The next work done on the mine was done by Jim Manning and 
Robert Curlin on th: Discovery shaft; they commenced about two 
weeks after we quit. I got a bill of stuff for them from Start & Bul- 
lock. They worked off and on 5 or 6 weeks, I guess, for wages and 
did not stop very long at any time except when it stormed. I was 

there several times while they were at work, but I cannot 
228 say when or how often; I was working at the time on the 

American Flag. Manning and Curlin run a drift in the ore 
and widened the shaft out some while they were working for wages. 
After this, some two or three weeks, they commenced work ona 
contract and they kept working straight along, sinking and build- 
ing a road and putting up a cabin, and kept constantly to work 
pretty much all the time until we sold out. 

I was present at the survey by Smith of the Caledonia lode in No- 
vember, 777. I went around the claim with him and did not see 
that he made much of any change. The northwest corner stakes 
took in more ground than it does at the present time. I did not see 
any material change. I first saw the black stump marked at the 
south centre end stake some time in the fall of 1876—September or 
October. I do not know that there was any stakes standing after 

the 28th of February, 1877, except those trees. The birch 
229 stump, on the serthwest corner, at that time had been 

dumped into a hole or shaft when the frost thawed out of the 
ground. I passed frequently by the southeast corner in ’77, very 
frequently; but I cannot say positive that there was any stake there 
marking that corner. I did not look for the stakes after the 28th of 
February, nor can I say what time it was that the east side centre 
stake was standing. The Discovery stake and notice were up when 
I bought into the claim in and this side centre stake was then upon 
the hill. I could not say that I saw it after the 28th of February, 
‘77. It seems to me that I did see the west side centre stake after 
that time right alongside the trail going to Lead City, but couldn't 
say positively whether I saw any of the north end stakes after the 
28th of February, 777. 

About the time that the news came of the surrender of the Indian 
reservation another notice was posted on a tree near the Discovery. 
Manning and Curtin worked there in February & March, ’77. I 

have seen them at work when coming over from the Ameri- 
230 can Flag, and helped them to pack and sharpen their tools 

at Gold Run. I was at the Discovery in March, ’77, the 
next day after the notice was posted. 

1} think the boys were then at work in the shaft. It was some 
time before that that they had been at work there; might be a 
week or two before. I got the memorandum of steel purchased for 
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the boys from Hefron. He bought the bill.of steel, I think, some 
time in February. 

By the Court: Did you buy any steel for the use of these parties 
at that time? 

A. I did not do it. Heffron bought it. 

By same: Did you know of his buying it ? 

A. Yes, sir. I made it into drills for the parties at work on the 
Caledonia. 

By same: When did you first make the arrangements for steel for 
them ? | 

A. I did not make any arrangements for steel any more than I 
made the drills when Hefron brought the steel up for them to work 

with. 
231 3y same: When did you make the first—about the time? 
A. It was along in the winter time. 
By same: Can you tell whether January, February, or March ? 
A. Somewhere along in January, I guess. 


To all of which testimony of the witness, Henry Lackey, that re- 
lates to acts done and statements made prior to February 28, 1877, 
defendant objected as incompetent, immaterial, and irrelevant, and 
moved the court to have the same stricken out of the evidence in 
this case for those reasons; which objection was overruled by the 
court and the motion denied, in accordance with the suggestions of 
the court and the consent obtained on page 253 of this bill of excep- 

tions, and to save the point as there provided, the defendants 
232 except. 


On cross-examination by defendants’ counsel! witness further testi- 
fied as follows: | 


I cannot give the date when we completed our contract nor do 
I remember the month exactly. I was lving at the time in Gold 
Run and was interested with Mike Lynch and Heffron in the 
American Flag. During the months of February and March, ’77, 
we had disputes with adjacent locators—the Palmetto owners and 
others—and Lynch and Heffron and myself remained pretty close 

to that ground all during the spring of ’77, and worked on it. 

233 Q. 35. I would like to have you, if you can, tell the court 

when it was, at any time in the month of February, that you 

were over and saw these men working on the Caledonia lode; just 

give the time any occurrence that bears about the date in your recol- 
lection. 

A. Well, it is a good while ago now; I could not state any par- 
ticular time. 

Q. 86. Can you state any particular occasion that you went over 
there—any circumstance that called you over or took you over? 

Ans. No. 

(). 37. Can you state any particulars, cireumstances, or occasion of 
your visit there during the month of March any time prior to the 
time you say you saw this notice put up? 

A. I have been there quite often when they was at work. 
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Q. 38. Can you give any reason for your visit there at any of 
those times that you think you were there? 

A. No; no particular reason that I know of. 

Q. 39. Do you state it as a matter of certainty that when 
234 you were over there the day after this notice was put up, 
about the 15th of March, by Lynch that you found men work- 

ing there that day ‘ 

A. Yes, sir; I couldn’t say positive the date; there was men 
working there about that time. 

Q. 40. Iam speaking about the particular day on which you saw 
the new notice put up. Can you state absolutely that men were at 
work there then ? 

A. There were men at work there then for wages—Bob Curlin & 
Jim Manning—working for wages at that time, I think. 

(). 41. They were then ? 

A. Yes, sir; before and after it, as near as I can judge. 

Q. 42. Who did you see there working on that day that you saw 
the new notice put up? 

A. Well, I could not say whether I seen anybody working the 
first day I seen the notice on that; I couldn’t say, because it is a 
good while ago, but they were working on the mine at that time; 
whether they were to work the first day the notice was put up or 
not I couldn’t say; they were working there before it and after. 


250 JouN Dawson was then called as a witness on the part of 
the plaintiff, and testified as follows: 


I became acquainted with the hill on which the Caledonia mine 
is located on the 24th of April, 1876, and on that day located the 
Clara mine, which is distant about 100 feet from the Caledonia, in a 
southerly direction. I was then living here in Deadwood. In the 
month of June I lived in Shoemaker gulch, on the ground located 
at the Caledonia. I saw the southwest corner stake and the south 
centre end stake of the Caledonia the evening they were put up, 
and all three of the south end stakes next morning; also I saw the 
west side centre stake in 1876, but never saw the east side centre 
stake nor the north side centre stake that I remember of. <A shaft 
was sunk on the Caledonia in 1876 in gold-bearing quartz about 50 
feet in depth, and there was other work done there during the 

winter and spring following. I was then living in Gayville, 
236 and I was over the ground during that time ; can’t say how 

often. After the Indian reservation was broken up I saw a 
new notice on the Caledonia; [ don’t know the date exactly, but it 
was shortly after the notice was posted that I saw it, as the notice 
Was quite new. I posted a new notice on the Clara ground within 
a week after that and had it recorded. I do not remember whether 
it was on the same day that I saw the Caledonia notice or not; it 

was pretty close to that time. 

Od Q. 25. Where was it posted? . 
A. [t was on that dry tree back of the shaft. 

Q). 29. Ilave you been familiar with the Caledonia stakes since the 

Smith and Aukney survey in 77? 
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A. Well, I have been familiar with the south end stakes, and also 
the centre stakes. Not so familiar with the north end stakes. 

Q. 30. These stakes that you describe as having seen in ’76, the 
oy centre end stakes, the southwest corner r stake, and the west side 
centre stake, I will ask you whether those stakes were there during 
the summer of 1877, or spring, that you remember of? 

A. No, sir; some of them was not, I know of. 

Q. 31. How late? 

A. I know that one of the stakes, this stump, the southwest corner 
stake, — in the spring when the frost was going out of the ground, and 
it tumbled into the Cornecopia shaft. That was in May some time. 

(). 32. Was it standing there until it tumbled in in May ? 

A. I don’t know when it tumbled in. 

Q. 35. Did you see it there the fall before ? 

A. Yes, sir; I saw it the fall before. 

Q. 84. This black stump there; when did you first see that in the 

spring of ’77 
A. I did not notice that stump at all ; 1t was away In winter; 
elther the fall of ’76 or the spring of ’77. 

Q. 55. It was in the spring of ’77 ? 

A. Yes, sir. 

Q. 36. The month of March ? 

A. Yes, sir. 

¥. 87. State whether you saw in the month of March—February, 
March, or April—the west side centre stake down by the trail? 

A. I don’t remember of secing that in the spring. 

Q. 38. Has any change that vou know of been made in any of the 
exterior boundary stakes of the Caledonia from the time you first 
saw them in 1876—that is to say, a change with reference to taking 
in a different piece of ground ? 

A. I am positive the first southwest corner stake that was planted 
in 776, the stake that stands there to-day, is not over three feet from 
the exact spot. 

Q. 39. That is that burnt stump ? 

A. Yes, sir. ) 

By Court: Does that answer for the southwest corner now ? 

A. Yes, sir. 

By Court: You say it don’t stand over three feet from where the 
southwest corner stood in ’76 ? 

A. Not over three feet. 

By the Court: Now, how about the west side centre ? 
239 A. Well, the west side centre stake—the survey—the stakes 
have been located in different positions. 

By Court: In what respect ? 

A.When they located the Caledonia they placed the centre stakes 
in what they claimed the centre of the claim, and the survevor placed 
the centre stake opposite the discovery shaft—that is, 500 feet from 
one end and 1,000 feet from the other. 

By Court: That west side centre stake was at that time about 
how far from the southwest corner stake ? 

A. It was somewhere in the neighborhood of 750 feet. 
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By Court: Was it on the same line that the side stake is now ? 

A. I think so, as near as I can jucge. 

Q. 40. State whether you were present or in sight of Heffron and 
Lynch at the time they stake- the Caledonia originally. 

A. No, sir. 

Q. 41. Did you see them do the staking? 

A. No, sir; they came and borrowed an axe from me to do it and 
they told me they were going to; I saw them that very night when 
I came to camp. 

Q. 42. Was any change made in this black stump; was that any 
different from the line of the Caledonia—from the original south 

centre end stake? 
240 A. Well, I cannot swear to that position ; the black stump 
is somewhere in the neighborhood of where the centre stake 
stood ; it ain’t in the exact spot, I am satisfied. 

Q. 45. How much of a difference was there, so far as the centre 
line is concerned ? 

A. Well, I think the black stump is probably 550 feet from the 
discovery. 

Q. 44. Iam talking about the line. If you were to take and draw 
a line from the discovery shaft of the Caledonia to the original south 
centre end stake, then draw another line from the Caledonia dis- 
covery to the black stump, how far would they be apart at the pres- 
ent southerly end of the Caledonia ? 

A. Probably 20 or 50 feet. 

Q. 45. Where would that black stump be with reference to the old 
original stake—to the west or east ? 

A. The biack stump would be to the west. 

241 To all of which testimony of the witness, John Dawson, that 

relates to acts done and statements made prior to February 
28, 1877, defendant- objected as immaterial, incompetent, and irrele- 
vant, and moved the court to have the same stricken out of the evi- 
dence in this cause for those reasons, which objection was overruled 
by the court and the motion denied, and to which ruling the de- 
fendant then and there excepted. 

In accordance with the suggestions of the court and consent con- 
tained on page 25} of this bill of exceptions, and to save the point 
as there provided, the defendants except. 


242 t0BERT W. Coorer was then called as a witness on the 
part of the plaintiff and testified as follows: 


I first became acquainted with the Caledonia mine, on the east 
side of Shoemaker gulch, Whitewood quartz mining district, in this 
county, in September, 776, about which time I became interested in 
the Queen of the Ilills lode, adjoining the Caledonia on the east. 
The Queen of the Hills discovery shaft 1s about 350 feet distant from 
the Caledonia shaft in a northeasterly direction. I went to work on 
the Queen of the Hills and worked there off and on until about the 
middle of February, ’77. I saw the discovery stake or tree, the east 
side line centre stake, the southeast corner stake, and the west side 
line centre stake of the Caledonia. I think I quit working there, on 
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the Queen of the Hills, February 19th, 777, and came down here to 
Deadwood and went to work for Mr. Anthony on placer claim No. 
23, on Deadwood, and worked for him 9 or 10 days. I use- to go 
back to the Queen of the Hills every Sunday for a number 
245 of weeks. I quit work for Mr. Anthony about the Ist of 
March, and hought into placer claims below and adjoining 
him on the 7th of March following. I fixed these dates by having 
gone to Mr. Anthony the other day and asked him a question and 
saw his book, and fix- these dates from his books. After I bought 
into these placer claims I was back there every Sunday. Our water 
wheel froze up down here. After that — and I went up and staid 
at the Queen of the Hills several days, and at that time saw a fresh 
notice posted upon adry stump or tree about 20 or 350 feet high, 
near the discovery shaft on the Caledonia claim. I do not remem- 
ber the exact date, and at that time in March or April I saw the last 
side center stake and the southeast corner stake standing. Our trail 
ran right by them. We went by them to and from our work and 
saw them almost every day. At this time my recollection is that 
O’Neal and Lackey had completed their contract, and that Curlin 
and Manning were working before 1 came down in February. I 
don’t remember how long they had been working there be- 
244 fore I came down, but about a month, I guess. I think Man- 
ning and Curlin commenced work soon after Lackey and 
Q’Neal finished their contract t, and continued work excepting when 
the weather was bad or something like that. My recollection is that 
I bought in here in the placer claims on the 7th of March, and that 
we did not eet the water pumped out when a cold snap set in about 
the 10th or 12th and froze us up. They were not always at work when 
I went up there on Sundays. The boys lived right close to where I 
use- to go, and worked when the weather permitted. 

To all of which testimony of the witness, Robert W. Cooper, that 
relates to acts done and statements made prior to February 28, 1877 i, 
defendant- objected as incompetent, Immaterial, and irrelevant, and 
moved the court to have the same stricken out of the evidence in 
this cause for those reasons, which objection was overruled and the 
motion denied by the court. In accordance with the suggestions of 
the court and consent contained on page 25} of this bill of excep- 
tions, and to save the point as there provided, the defendants ex-: 
cept. 

245 On cross-examination by defendants’ counsel witness testi- 
fied as follows: 

Got the dates of my work down here on Deadwood and buying 
in to the placer claims from Mr. Anthony; I cannot give the ex: ict 
date in March, ’77 that I saw Manning and Curlin at work on the 
Caledonia after I came down here; it might have been as late as the 


20th of March. 
On redirect examination the witness testified as follows: 


In January and ebruary, ‘77, I was working in the Grand Prize 
tunnel under cover > the Caledonia fellows were also under cover. 
15—170 
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We posted a per on the Queen of the Hills lode about the middle 
of March ’77, but I do not remember sceing Manning and Curlin 
working on the Caledonia on that particular rd: ay. | think they were 
at work before ths at. I was up there on the Queen of the Hills when 

Judge Murphy sent over word that we would have to rerecord 
246 ourclaims. Dawson brought over the word and we all went 

down and had our claims re-recorded. I was then working 
on the Grand Prize tunnel. I had been there working about a week, 
and I think they were working all the time I was up there on the 
Caledonia; they were at work all the time during the week on the 
Caledonia claim. 


247 The deposition of Ropert CurLIN was then introduced on 
the part of the plaintiff, in which he testified as follows: 


In “76 and ‘77 [ was residing in Deadwood, Lawrence county, 
Dakota Territory, and | know the Caledonia mine, and was one of 
the locators in June, 1876, about the 22d or 25d, but am not sure 
as to the precise date. We went to work upon the claim, and from 
the time of the location until March, 77, we was in possession and 
occupancy of the same and remained in quict and peaceable posses- 
sion of said mine from February, 77, until we sold out. We sunk 
a shaft, run a tunnel, built a road, and broke ore, and did considera- 
ble other work; I worked in the discovery shaft of the claim on a 
contract with the other boys, sinking 1f at so much a foot, and 
worked there in February and March, 1877. About the time of the 
relocation of the Caledonia, in March, ’77, Manning and I were 
working the mine. <A report was circulated that by reason of 

some act of Congress the claim would have to be relo- 
248 cated. We adopted all the stakes as originally set up which 

were then standing; there were 9 stakes in all—three at each 
end, two side-line centre stakes, and the discovery stake. The notice ’' 
of relocation was posted at the discovery shaft on an old dead pine 
tree partly broken off. There was a well-defined lode at the discovery 
shaft, and I was at work the- continuously from the Ist of February, 
1877, until the Ist of April following and for a much longer 
period. When we relocated the claim, in March, ’77, the original 
stakes were all up and could be distinctly seen and defined by any 
one. The Caledonia claim was alongside of and easterly of Shoe- 
maker gulch and [the] discovery shaft was at an old dead pine tree. 


To all of which testimony of the witness, Robert Curlin, that re- 
lates to acts done and statements made prior to February 28, 1877, 
defendant- objected as incompetent, Immaterial, and irrelevant, and 
moved the court to have the same stricken out of the evidence in 
this cause for those reasons, which objection was overruled by the 
court and the motion denied, In accord: ane with the suggestions of 
the court and consent contained on page 255 of this bill of excep- 
tions, and to save the point as there provided the defendant- ex- 


cepted. 
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249 WILLIAM GUNN was then called as a witness on the part of 
the plaintiff and testified as follows : 


I first became acquainted with the Caledonia mine some time In 
"76. I was an owner in the claim adjoining—Clara No. 2. In the 
summer of 776 I saw the west-side centre stake, the east-side centre 
stuke, and the 3 south-end stakes, and the discovery stake of the 
Caledonia. The discovery stake was a stake first and a tree after- 
wards. The first time I noticed the tree used as a discovery stake 
was after the supplementary notice had been posted on it in March, 
77. The exact date I do not remember. 

After the 28th of Iebruary, ’77, the only stake- of the Caledonia 
that I saw [were] the south centre end stake and the southeast 
corner [stake]. This was in February, and i happened to pass by 
there, and I saw them afterwards in Mareh and on through the 
summer. I also saw the west-side centre stake. They were sub- 
stantially in the same places where I had seen them in the summer 

of 76. I don’t think either of them had been changed. 
250 I first saw the black stump southeast of the discovery 
some time in March, ’77. A straight line drawn from the 
Caledonia discovery to the original south center end stake would be 
12 or 15 feet eastwardly from the black stump. 

I was living in Central in February, 77, and was occasionally 
over this ground as I passed to and from Lead City, and saw men 
at work there towards the latter part of that month—--James Man- 
ning and James Lyneh. They were working at the discovery shaft. 
I also saw them at work there a portion of the month of March, from 
about the middle of Mareh on—that 1s, from the-time I saw them 
at work in Feb. until about the first of April. I saw them there 
probably 4 or 5 times. Tread the supplementary notice of the Cale- 
donia which was posted on a tree. It claimed the ground as the 
same was originally located. We posted a new notice on our claim 
—the Clara No. 2—at the time of the excitement in regard to mak- 
ing the supplementary locations, and I saw the Caledonia notice the 

same day. I have followed mining for about 16 vears, 
251 and I would place the cost of sinking the Caledonia shaft at 
twenty-five dollars a foot in 1876. 

The rock was pretty hard. 

To all of which testimony of the witness, William Gunn, that re- 
lates to acts done and statements made prior to February 28th, 1877, 
defendant- objected as incompetent, Immaterial, and irrelevant, and 
moved the court to have the same stricken out of the evidence in this 
cause for those reasons, which objection was overruled by the court 
and the motion denied. In accordance with the suggestions of the 
court and consent contained on page 25} of this bill of exceptions, 
and to have the point as there provided, the defendants except. 


952 On cross-examination the witness further testified as follows: 


In the month- of February and March I was living on Hidden 
Treasure street, in Central, along with a man named Gorman, a 
man named Moore, and Robert Grace; worked some on the Patton 
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mine; don’t remember how long. We had a contract to sink 10 
feet. We were not very long doing it; not over two weeks. This 
was In February. It was easier rock to work than the Caledonia, 
and worth about $10.00 a foot. ene the middle of March we com- 
menced work on the Clara No. 2, and worked till about the 1st of 
May. I use to go over to Lead City and pass by the Caledonia dis- 
covery shaft as often as once a week. I have made no memorandum 
of any occurrence to fix any of the dates. I did not go down into 
the discovery shaft of the Caledonia, and cannot say whether they 
were sinking or cross-cutting or what they were doing. Lynch was 
generally at the windlass, and I saw the eer men as they passed 

by where we were working, going to and coming from 
253 their work. I did not see them working, only Lyneh, whom 

I saw hoisting rock, and there must have been somebody be- 
low sending it up. To be correct, I only saw the man at the wind- 
lass at work. Ido not recall the occasion of any single trip that I 
made to Lead City after flnishing the work on the Patton mine un- 
til [ went to work on Clara No. 2, nor do I recall any trip during 
that time that I did not see some one at work on the Caledonia. 
The weather at these times was pretty good, and it might have 
been that there were times that I passed by there when T did not 
see any one to work. I was well acquainted with Lynch, Manning, 
and Curlin. 


254 Matruew Moore was then called as a witness on the part 
of plaintiff and testified as follows: 


I became acquainted with the Caledonia mine in August, ’76. I 
never noticed the stakes much, but there was two on the trail where 
we used to pass up to work; these were the west centre side stake 
and the south centre stake. JI was one of the owners in Clara No. 2. 
[ was a partner with Gunn. In the winter and spring of ’77 I re- 
sided in Central and had occasion to pass over the Caledonia and 
Clara No. 2 ground. I know that parties were working on the Cale- 
donia about the latter part of March—after the 20th—which was the 
first time we went to work on Clara No. 2, and at that time Young, 
Lynch, Curlin, and Manning were working there. There was a pile 
of rock there, but as I never went to the shaft I don’t know how 
much. We set to work that spring grading a dump, and from where 

we were at work the Caledonia dump was in plain sight, so 
255 that a man with only one eye could see it. We worked along 

there at the Clara No. 2 dump and shaft until the last days 
of April, and Lynch and Curlin were at work there when we quit. 
I do not know how long they were at work th. re before we com- 
menced on Clara No. 2—after the 28th of Feb’ y 7 I never took 
any notice of stakes on the Caledonia until after Mobic had made their 
survey. The black stump was a little on the upper side of the trail 
and at the left of it as you would go up southward. I saw work 
eoing on in thesummer and fall of “77 on the Caledonia. In Noyem- 
ber, 77, they were running 4 tunnel, but I don’t know how long it 
was. I couldn’t sav what was the value of sinking the shaft on the 
Caledonia in’76. J am not a very good figurer. We paid $20 a keg 
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for powder then and $5.00 a hundred for fuse. I would put it at 
$25.00 a foot if I was going to do it. 


256 To all of which testimony of the witness, Matthew Moore, 

that relates to acts done and statements made prior to Feb- 
ruary 28th, 1877, defendant- objected as Incompetent, immaterial, 
and irrelevant, and moved the court to have the same stricken out 
of the evidence in this cause for those reasons, which objection was 
overruled by the court and the motion denied, in accordance with 
the suggestions of the court and consent contained on page 253 of 
this bill of exceptions, and to have the point as there provided the 
defendant- except. 


207 JAMES Lyncut was then called as a witness on the part of 
the plaintiff and testified as follows 


[ came to this mining district in August, ’76, at which time I be- 
came acquainted with the Caledonia mine and then saw the south 
end centre stake and the southwest corner stake. The south end 
centre stake when I first saw it was a pine tree or stump, I would 
not be certain which, and the southwest corner stake was a_ birch 
stump. 

IT know when the Caledonia was sold to the present owners, which was 
in August, 78, and I saw these two stakes then where they were in 776, 
or a little w est of where they were before, maybe 25 feet. After the 
28th of February I saw this pine tree standing, or this pine stump, 
and I guess the birch tree was then cut down; some wood-choppers 
come 1n that spring or fail and cut down timber on the claim. I 
saw the east side centre stake once in Iebruary, ’77; it was laying 
on the ground and some boys put it up and it remained after that 

in that place. I also saw the discovery tree in March, 
258 ‘There was a box nailed on to it and a notice nailed in the 

box. This was nailed up on the 16th day of March, and the 
notice put in it at that time and was for the purpose of recording 
the claim. 

I have no recollection of seeing any other stakes of the Caledonia 
mine except those that I have named. I commenced work on that 
claim in the early part of February, 1877, with James Manning and 
Robert Curlin, at the discovery sh: alt, and worked pretty much all the 
time until about the 20th of March or the latter part of March fol- 
lowing. Manning was absent sometimes, but worked there pretty 
steadily; sent a man named James Burns there one time in his place. 
I worked pretty steady when the weather was favorable, and lived 
at Lead City with Mike Heffron and my brother. There was a se- 
vere snow-storm in the month of Mareh, which I remember. The 
snow fell a depth of about 18 inches. It was after the notice that I 
speak of was put upon the tree for rerecording—some 5 or 6 days 
after the posting of the notice; maybe more. After this snow- 

storm we knocked off work, and the place where we worked 
259 ~~ was flooded with water. From the time that we commenced 
work on the discovery shaft of the Caledonia, in the early 
part of February, we worked steadily right along until we were 
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obliged to quit temporarily on account of this storm. The weather 
was fine all this time, and we worked straight along. I do not re- 
member that we missed a day’s work during that time. I remem- 
ber a miners’ mecting at Gayville, or when word was sent around for 
the boys to come dow n, and we were working there at that time. I 
did not attend the meeting or go down to Gayville; Mannin- and 
Curlin did. This was some time in the early part of March, I think. 
Lou Elliott came up there frequently in February while we were at 
work. I also saw Tom Hanley there while we were at work ; alsoa 
miner named Kennedy came up there with Jim Burns and Lou | 
I] liott. 


260 To all of which testimony of the witness, James Lynch, that 

relates to acts done and statements made prior to the 28th of 
February, 1877, defendants objected as incompetent, immaterial, and 
irrelevant, and moved the court to have the same stricken out of the 
evidence in this cause for those reasons, which objection was over- 
ruled by the court and the motion denied in petapianinnng< with the 
suggestions of the court and consent contained on page 253 of this 
bill of exceptions, and to save the point as there provided the de- 
fendant- except. 


On cross-examination the witness further testified as follows: 


I stated on my direct examination that I knew where the south 


centre end stake of the Caledonia was in August, 1878. At that time 
it was a pine stump,a piece of wood hewed—blazed—I put up my- 
self. Itwas probably 4 feet higb or more. It was not a black stump. 

It was a pine stump. I don’t know exactly whether it was 
261 black. It was not in the same place where it was in August, 

75, Tt was then 15 or 20 feet further to the east. I was there 
at the time of the survey in November, 777, but do not remember 
exactly where he set the south centre end stake. 

(). 21. How many sets of stakes did you have on the south end of 
the Caledonia from August, 776, until you sold out ? 

A. We had three. 

(). 22. Three sets ? 

. On the south ? 
. 23. Yes, sir; the south end. 
South corner—south end? 
24. The south end. 
We had three stakes. 
. 25. But how many different sets of stakes did you have there 
during those two years ? 

A. I do not know as we had any more than one set. 

(). 26. You are quite certain that the south centre end stake was 
not a black stump? 

A. Iam not quite sure whether it was not black. I put it up my- 
self, but I do not remember exactly whether it was black. It was 
pine. 

(). 27. A pine stump ? 

A. Yes, Sir. 


THE CALEDONIA GOLD MINING COMPANY. 103 


Q. 28. It was not black ? 

262 A. I sank the hole myself & put the stake down. Jam not 

quite sure whether the south centre end was a black stump 
or not. I know it was a pine stump, as I sunk the hole and put it 
down. It (the stake) was near the trail. Smith in his survey 
adopted this stump, and it was in full view of the discovery shaft 
all the time. I do not know whether the southwest corner could be 
seen or not from the shaft, as there was a low sag down there. 

The southeast corner stake stood about 15 or 20 feet away—maybe 
more or less—at the time we sold from where the birch tree stood 
in 1876,in a westerly direction, southwest from the Cornucopia shaft. 

I was living with my brother and Heffron in January, 77, 
263. and worked that month on the Caledonia. I commenced 

work on the Caledonia in February—the latter part of Feb- 
ruary I do not remember the date exactly. [ was not working for 
wages. I was representing my brother’s interest. I kept an account 
of the time I worked. I worked 6 weeks in all; maybe more; 
probably 4 or 5 days. I never had any settlement for that work 
and never received a cent for it. 

Curlin and Manning worked with me all the time; we worked 
together. They worked just about the same time I did. I do not 
know that they were getting anything for their work, and I do not 
know that they ever got anything. They said they would charge 
four dollars a day for what work they did outside their own interest. 
I never got anything for my work, and never demanded anything. 
No one kept any account of our work in particular. I do not. re- 

member of any account being taken. I never demanded any 
264. pay for my work. O’Neal and Lackey finished their con- 

tract of 50 feet probably—maybe—might say—along about— 
some time in December ; it may be later; | do not remember ; prob- 
ably after Christmas ; I could not say. 

We were off and on at the Caledonia in January, 77; would go 
there and bail out the water and keep the mine dry right along. I 
was there off and on all the time. After a snow or rain storm a 
couple of us would go over and bail out the water. 

I do not remember whether I did any work there in January, ’77, 
or not, nor whether I worked anywhere eijse or not in that month. 
I do not remember when Curlin and Manning worked in the month 
of January. I think it must be some time in the early part of Feb. 
when we went to work, because we had a snow-storm and we were 
talking when the snow-storm came how long we had been at work. 
I never made any memorandum of any occurrence that would en- 
able me to fix the time when we went to work, but it was some 
time along between the first and the middle; probably it might be 

along towards the middle; I cannot say positive, but I am 
265 pretty well positive it is. No one kept our time. We worked 

right along, except Sundays. J never heard Curlin and Man- 
ning demand any pay. 

I worked shoveling down at the bottom of the shaft. The others 
were in the breast breaking ore. When I got a pile out I would go 
up and work on the windlass and hoist the tub. Sometimes Curlin 
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and Manning would work at the windlass too. I was generally sta- 
tioned at the windlass. When they got out a good pile of dirt and 
ore one would fill the tub and the other assist me to hoist it. We 
probably hoisted during the time we were at work there 25 or 30 
tons—maybe more. When we went to work the shaft was down 
about 50 feet and had a stope or drift in the bottom maybe 10 or 12 
fect in length. There was a good opportunity to stope ore there 
when we went to work, and during the six weeks we were at work 
we may not have gotten out as much as 25 or 30 tons; maybe we 
got out more. I could not say for a fact what amount. 


2966 On re-examination the witness further testified as follows: 


When we went there to work the drift was probably 10 or 12 feet 
long, 5 feet wide, and 6 feet high, and we extended it in, probably, 
15 feet further and widened it out by stoping out ore. Afterwards 
Curlin and Manning got a contract on it and stoped it out more and 
made more room there; sunk the shaft deeper. 

I do not remember when I put up the south centre end stake, but 
it was in “77, at the time of the survey by Mr. Smith. That was the 

time. 
267 Q. 26. This work you did on that shaft—for whom were 
you working then, in February and March, 77? 

A. I was working at my brother’s interest. 

Q. 27. Did you own any interest in the claim yourself at that 
time? 

A. February, 77? 

Q. 28. February and March, ’77. 

A. Yes, sir; I did. 

(). 29. How much of an interest did you own? 

A. 200 feet. 

(. 30. [low much did your brother owe? 

A. He did not have any at that time. 

.ol. Do you think that was before your brother had sold out to 
or after? 
It was after. 

_ 02. After he had sold out to you ? 
Yes, sir. 

. 33. When did your brother sell out to you ? 

A. The 12th of December, ’77. : 

Q. 34. Iam now talking about the work that you did on the shaft 
in January, 77—February, ’77—this work that you and Curlin and 
Manning did; did you own any interest in the ground at that time? 

A. Yes, sIr. 

Q. 35. Did you own any until you bought out your brother, or 
your brother made you a deed ? 

A. No, sir. 

Q. 36. That was along the latter part of ’77, wasn’t it? 
268 A. Yes, sir. 
Q. 87. J am now talking about the beginning of 77. 

A. Oh 
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Q. 38. I will ask you again, did you, yourself, own any interest in 
it when you were working on that shaft in February and March, 77? 

A. No, sir. 

Q. 39. How much did your brother own at that time, if you 
know ? 3 

A. I do not remember exactly ; he had three hundred feet there. 

Q. 40. Now, then, you represented his interest ? 

A. Yes, sir. Manning represented his own interest, which was 
about 200 feet; Curlin owned about 250 feet, and they represented 
their own interest. The work that was done by myself, Manning, 
& Curlin was credited to the assessment work due from the parties 
whose ground we represented, and the extra work over and above 

the representation was charged, as I understand it, at the 
269 time. J never knew anything about any settlement about 

extra work; I was at the mine when the sale was made to Mr. 
Gashwiler ; the two stakes of the surveyor were then standing, and 
we were going on with work at the time, stoping out ore. 


On recross-examination the witness testified as follows: 


I do not remember the date exactly of that sale; it took place in 
77; that was the time that it took place ; it was in the summer prob- 
ably—after I got my interest—no; it was 1n’78; Lam not positive 
whether it was carly or late in the summer; I cannot remember ex- 
actly ; I was not interested in the work which I did, but I remem- 
ber that very well; that was in Feb’y; I cannot say what time in 
Ieb., because I worked there. 


270 sy Court: What makes vou think it was in February in- 
stead of January ? 

A. We had a fall of snow along the early part of March, and we 
did not have any snow along in February; it was fine; and [ am 
positive | worked up to the snow-storm ; I was interested in the sale, 
but I do not recollect whether it was the early part of the summer 
or the latter part of the summer that it took place ; I do not remem- 
ber whether we had any snow in January, 777; or not, but I do not 
think the weather was fine in January as in February. 


271 Micnarnt Herrron was then called as a witness on the 
part of plaintiff and testified as follows: 

I am one of the original locators of the Caledonia mine. It was 
located June 15th, ’76. It was not staked at the time it was located. 
We sunk a shaft 7 to 12 feet deep and put up a stake and notice 
right at the shatt. We wrote one notice on the stake, and — wrote 
another and give it to me and I took it to the recorder at Gayville 
on the 22d of June following and gave it to the deputy recorder for 
record, and he gave meacertificate. I paid him for recording. We 
then staked the claim—put up 9 stakes. The side stakes stood 150 
feet from the discovery shaft,and there were 3 on each end. We blazed 
them on each side of the stake, and there was writing put on all of 
them on the side facing the claim. Lynch done the writing. ‘The 
shaft was sunk in the foot-wall—some of it in country rock. On 

14—170 
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the east side of the shaft it was quartz. The lead dips to the 

east. Mineral-bearing rock was exposed in the shaft which 

contained gold. I do not know when O’Neal and Conley 
commenced work on the shaft, as I was in the States and got back 
here a little before New Year's, ’77. They had completed their work 
before [ got back. I do not know how long before. Jimmie Lynch, 
Curlin, and Manning did work there in February—the Ist of Feb- 
ruary. I was living at the time in Lead City. During the most of 
February and March I was over at Bear Butte ; left here about the 
10th, and Curlin and Manning were working at the discovery shaft 
of the Caledonia when I left. I staid at Bear Butte until about the 
ISth of March; then I came back here, and a couple of days after- 
wards went up to the Caledonia mine and found Lynch, Manning, 
and Curlinat work in the discovery shaft. I fix the date of my return 
here because I know I was working at Bear Butte on the 17th of 
Mareh—Sst. Patrick’- day. I left there the day after St. Patrick’- day. 
[ cannot tell when Curlin and Manning went to work by contract, but 

the agreement to Ict them have the contract after they got 
275 ~=through with what they were doing was made before I left 

for Bear Butte in February. I bought some steel for them 
of Graves and Curtis befere I went over there, and was working 
myself on the American [lag before that time. I think I bought 
this steel en the 4th of February, and the bill was made out to me, 
and I brought it up to the company at the time we had our settle- 
ment in 1875, and gave it to Pete O'Neal, the book-keeper. 

Curlin and Manning presented bills for work at the settlement in 
‘78. [ do not know how much they were allowed, but they were 
allowed something. We run the tunnel in the fall. We worked 
ore from the mine a couple of months, and kept milling down to 
May, 75, I think, and we were working on the mine after that until 
we sold out. I estimate all the work done on the Caledonia claim 
from the time of the location until the Ist of March, ’77, at two 
thousand dollars. We built a road in ’77 from the mine to Central 
City. We built over a mile of it—maybe more. I do not know 

what the cost was. We were engaged two or three weeks 
274 from the Ist of March, 777, until June,’78. The value of the 

work done by us on the road and mine I estimate at $5,000— 
might be more. 

I was there when Smith surveyed the mine in November, ’77, but 
took no part init. I saw him run the line from the shatt to the 
black stianp. This black stump was not one of the original south 
eentre end stakes as staked in June, ’76, but was adopted as the 
south centre end stake, [ think, in July, ’76, because the original 
stuke was taken away. It made a difference of about 20 feet. The 
south centre end stake was a hewed stake. The north end stakes 
were stakes. IJ think the northwest corner was a small tree. The 
northeast corner was a stake. The west side centre stake was a 
stake. The original east side centre stake was a stake. The bireh 
stump Was on the west side from the shaft. 

The Cornucopia shaft is southwest from the Caledonia discovery, 
stands right on the end line, and the stake that stood right 
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275 there was a birch stump. The west side centre stake at the 

Caledonia was a stump ora tree. The southeast corner stake 
was a stake. I was not herein March at the time of rerecording 
the claims, but heard of it at the time. I came back from Bear 
Butte, at which time I saw a notice near the Caledonia shaft, put in 
a box and fastened on to a tree, the box nailed to the tree. 

Before I went to Bear Butte, and after I came back, I saw the black 
stump south of the discovery, and the southeast corner stake, and 
the tree in which the discovery was, and the two side stakes; the 
southwest corner had caved into the Cornucopia shaft; when they 
first dug that shaft—I could not tell the time—I think I saw the 
northeast corner stake in March. I vot word of the Indian reser- 

vation business over at Bear Butte about a week before I came back. 

We sold the dump of ore at the Caledonia in the winter of 77-’S to 
Casey. ‘There was no change In any of the stakes that I know of in 
the Smiths survey from where they were originally placed. We 
aimed to get the stakes where they were before; that was his 
orders. 


276 To all of which testimony of the witness, Michael Heffron, 

that relates to acts done and statements made prior to the 28th 
of February, 1877, defendant- objected as incompetent, Immaterial, 
and irrelevant, and moved the court to have the same stricken out 
of the evidence in this cause for those reasons, which objection was 
overruled and the motion denied by the court. In accordance with 
the suggestions of the court and consent contained on page 25) of 


this bill of exceptions, and to save the point as therein provided, the 
defendant- except. 


On cross-examination by defendants’ counsel the witness further 
testified as follows: 


I cannot read writing. Imean, when I say I took the notice over 
to Gayville to file that T had it put on the record with the recorder. 
I don’t know the difference between filing & recording, but there is 
a difference. I cannot write. I guess my name in that notice was 
Michacl Hefron; 1 write my name mechanically; Ido not write it 
M. Hefron. I do not know whether Lynch wrote his name M. 

Lyneh or Michael Lynch. My name was written Michael 

Hefron in the recorder’s book. Parker was recorded at that 

time; I don’t know the name of the deputy; I handed the 
notice to the deputy. 

I think it was in October, ’76, that I went out to the States,jbut 
would not be certain aé to the date. I could not keep an occurrence 
like that in my memory as to the date if I had to take it afoot. I 
do not remember the date. I went from here to St. Louis, where Nt 
remained a couple of weeks; then I went to Missouri—to St. Joe. I 
was absent a couple of months. I think it was the early part of Oc- 
tober that I went away from here, and I got back before New Year’s 
day. Twas here in Deadwood on New Year’s day. O'Neal and 
Lackey had completed their contract before that time.  Ldon’t know 
whether the Smith survey was in November or not, but think it 
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the east side of the shaft it was quartz. The lead dips to the 

east. Mineral-bearing rock was exposed in the shaft which 

contained gold. I do not know when O’Neal and Conley 
commenced work on the shaft, as I was in the States and got back 
here a little before New Year’s, 777. They had completed their work 
before [ got back. I do not know how long before. Jimmie Lynch, 
Curlin, and Manning did work there in February—the 1st of Feb- 
ruary. | was living at the time in Lead City. During the most of 
february and March I was over at Bear Butte ; left here about the 
10th, and Curlin and Manning were working at the discovery shaft 
of the Caledonia when I left. I staid at Bear Butte until about the 
ISth of March; then I came back here, and a couple of days after- 
wards went up to the Caledonia mine and found Lynch, Manning, 
and Curlinat work in the discovery shaft. I fix the date of my return 
here because I know I was working at Bear Butte on the 17th of 
Mareh—st. Patrick’- day. [left there the day after St. Patrick’- day. 
[ cannot tell when Curlin and Manning went to work by contract, but 

the agreement to let them have the contract after they got 
273 = through with what they were doing was made before I left 

for Bear Butte in February. I bought some steel for them 
of Grayes and Curtis befere I went over there, and was working 
myself on the American Flag before that time. I think I bought 
this steel en the 4th of February, and the bill was made out to me, 
and I brought it up to the company at the time we had our settle- 
ment in 1575, and gave it to Pete O'Neal, the book-keeper. 

Curlin and Manning presented bills for work at the settlement in 
7S. [ do not know how much they were allowed, but they were 
allowed something. We run the tunnel in the fall. We worked 
ore from the mine a couple of months, and kept milling down to 
May, ‘75, | think, and we were working on the mine after that until 
we sold ont. I estimate all the work done on the Caledonia claim 
from the time of the location until the Ist of March, ’77, at two 
thousand dollars. We built a road in ’77 from the mine to Central 
City. We built over a mile of it—maybe more. I do not know 

what the cost was. We were engaged two or three weeks 
2974 from the Ist of March, ’77, until June,’78. The value of the 

work done by us on the road and mine I estimate at $5,000— 
might be more. 

I was there when Smith surveyed the mine in November, ’77, but 
took no part init. I saw him run the line from the shatt to the 
black stump. This black stump was not one of the original south 
eentre end stakes as staked in June, ’76, but was adopted as the 
south centre end stake, I think, in July, ’76, because the original 
stuke was taken away. It made a difference of about 20 feet. The 
south centre end stake was a hewed stake. The north end stakes 
were stakes. I think the northwest corner was a small tree. The 
northeast corner was a stake. The west side centre stake was a 
stake. The original east side centre stake was a stake. The birch 
stump was on the west side from the shaft. 

The Cornucopia shaft 1s southwest from the Caledonia discovery, 
stands right on the end line, and the stake that stood right 
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275 there was a birch stump. The west side centre stake at the 

Caledonia was a stump ora tree. The southeast corner stake 
was a stake. I was not here in March at the time of rerecording 
the claims, but heard of it at the time. I came back from Bear 
Butte, at which time I saw a notice near the Caledonia shaft, put in 
a box and fastened on to a tree, the box nailed to the tree. 

Before I went to Bear Butte, and after I came back, I saw the black 
stump south of the discovery, and the southeast corner stake, and 
the tree in which the discovery was, and the two side stakes; the 
southwest corner had caved into the Cornucopia shaft; when they 
first dug that shaft—I could not tell the time—I think I saw the 
northeast corner stake in March. I got word of the Indian reser- 
ration business over at Bear Butte about a week before I came back. 

We sold the dump of ore at the Caledonia in the winter of 77-8 to 
Casey. There was no change in any of the stakes that I know of in 
the Smiths survey from where they were originally placed. We 
aimed to get the stakes where they were before; that was his 
orders. 


276 To all of which testimony of the witness, Michael Ieffron, 

that relates to acts done and statements made prior to the 28th 
of February, 1877, defendant- objected as incompetent, immaterial, 
and irrelevant, and moved the court to have the same stricken out 
of the evidence in this cause for those reasons, which objection was 
overruled and the motion denied by the court. In accordance with 
the suggestions of the court and consent contained on page 25!) of 


this bill of exceptions, and to save the point as therein provided, the 
defendant- except. 


On cross-examination by defendants’ counsel the witness further 
testified as follows: 


[I cannot read writing. Imean, when [say I took the notice over 
to Gayville to file that I had it put on the record with the recorder. 
I don’t know the difference between filing & recording, but there is 
a difference. I cannot write. I guess my name in that notice was 
Michacl Hefron; | write my name mechanically; I do not write it 
M. Hefron. I do not know whether Lynch wrote his name M. 

Lyneh or Michael Lynch. My name was written Michael 
277 = Hefron in the recorder’s book. Parker was recorded at that 

time; I don’t know the name of the deputy; I handed the 
notice to the deputy. 

I think it was in October, ’76, that I went out to the States,jbut 
would not be certain aé to the date. I could not keep an occurrence 
like that in my memory as to the date if I had to take it afoot. I 
do not remember the date. I went from here to St. Louis, where I 
remained a couple of weeks; then I went to Missouri—to St. Joe. I 
was absent a couple of months. I think it was the early part of Oc- 
tober that I went away from here, and [ got back before New Year’s 
day. Iwas here in Deadwood on New Year’s day. O'Neal and 
Lackey had completed their contract before that time.  [-don’t know 
whether the Smith survey was in November or not, but think it 
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was. I might be mistaken. I was here on Christmas day, 1876. I 
would remember Christmas day as well as St. Patrick’s day, and if I 
Was away a couple of months and Smith’- survey took place in No- 
vember I could not be present when he made that survey, but 
278 Iam not mistaken. I was present atthe Smith survey when 
he established the south centre end stake, which was about 
20 feet distant from the black stump in a southeasterly direction. 
My recollection is not pretty good. After coming back about Christ- 
mas I worked on the American Flag until I went over to Bear Butte, 
but did not work there all the time. Lynch and Lackey worked 
with me,and a man named Mulloy. James Lynch might have 
worked there some; he was living there with us. It was in Febru- 
ary we sent Lynch and Curlin over to work on the Caledonia, about 
the first of the month. Wemade the contract with them at the town 
of Washington, near Lead City. Curlin & Manning, Lynch, and 
me made the contract. I think it was that they were to sink 25 feet 
at $15.00 a foot; they sunk only 6 feet. We never let them another 
contract. Before that they went to work on the shaft by day with 
Lackey. Lackey was working with Lynch and Curlin. I saw him 
at work with them in August or July, 1877—Lynch, Curlin, and 
Manning. Under the contract ] made with them — run a bit 
279 of atunnel. The contract was to sink 25 feet of a shaft at 
$15.00 a foot. 

I can’t tell how long they was at work; it would take them a 
month or six weeks to do it in that kind of ground. 

The ore that came out of the shaft that O’Neal and Lackey sunk 
in °76, and prior to my return from the States, laid on the dump 
until after my return from Bear Butte. It was in the fall of ’77 
that we made the road from the Caledonia mine down to the gulch. 
It was mn the fall of the same year that we located the Caledonia 
mine that I went to St. Louis, and that was in ’76; and the survey 
by Smith was in the fall of ’77. 


280 Henry Lackey, on being recalled by plaintiff, testified as 
follows: 


I have searched for the memorandum that plaintiff’s counsel de- 
sired relative to the time that the steel was bought of Graves & 
Curtis for making drills to work on the Caledonia —, and I have 
not been able to find it; [I think I gave it to Judge Murphy; [ had 
it about a year ago; I do not remember whether I showed it to Mr. 
Kingsley or not, and I do not remember when I got the bill. 

The steel was bought by Heffron for the parties working on the 
Caledonia mine, and I know it was bought up there, and I made 
the drills for them; Manning, Curlin, & Lynch were working there 
at the time. | 

The bill that I got was from Graves & Curtis, and it might 
be some 3 or + months after the steel was got; I do not know 
whether Heffron bought the steel on credit or paid for it, but I do 
know he put in his bill for it at the time of the settlement, and ‘he 
was paid. 

I think this steel was got some time in Feb.—about the fore 
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part of the month; I cannot tell the exact time; I was work- 
281 ing on the American lag at the time, except when it was 

storming. ‘There was quite a snow-storm in that month 
about 33 or 4 feet probably, and it blocked up the trail leading 
from Lead City to Central; I do not remember the time exactly, 
but I think it was the latter part of the month. 


To all of which testimony of the witness, ITenry Lackey, that re- 
lates to acts done and statements made prior to the 28th of I ‘ebruar y, 
1877, defendant- objected as incomp#tent, immaterial, and irrelevant, 
and moved the court to have the same stricken out of the evidence 
in this case for those reasons, which objection was overruled by the 
court and the motion denied. In accordance with the suggestions 
of the court and consent contained on page 253 of this bill of excep- 
tions, and to save the point as therein provided, the defendants ex- 
cept. 


On recross-examination the witness further testified as follows: 


This snow-storm might have been in March. The steel that I 
worked into drills for the Caledonia parties came up after New 
Year’s, probably two or three weeks after, and after O'Neal 

282. and I had completed our contract. 

Manning, Curlin, and Lynch were working for wages In the 
shaft at the time at $4.00 per day. I cannot explain why I did not 
keep the bill which these men presented for the labor, showing the 
time when they worked, as well as the bill for the steel. Curlin gave 
me a note of how much I was in debt to him and Manning for work 
on the shaft and [I paid him. I paid them my share of the bill. 

I could not tell now what my share was or how much I paid them. 
They brought in a bill against the company, after deducting their 
own part of the work, and they were paid. I paid them in Tom 
Hanley’s saloon, at Central, somewhere about $70 or $80; some- 
where along there. 


JAMES CARNEY was then called as a witness on the part of 
plaintiff and testified as follows : 

I became acquainted with the Caledonia mine in 1876 and owned 
in the Elethea lode about 1,000 feet distant from it 1n a westerly 
direction. In Mareh and April,’77, | had work done on the Elle- 
thea lode. I cannot tell just when the work was done only by ref- 
erence to the time when [ paid for the work. The first entry of 
payment for work done on the Ellethea is the 26th of Mareh. On 
that day I paid out $25.00, and on the 28th $12.00. My recollection 
is I only had one man at work—not more than two, however—and 
I paid four or five dollars a day. When I put the men to work on 
the Ellethea before these payments I was over the lower or north- 
east end of the Caledonia discovery shaft, but do not remember that 
I then saw any one at work there. I do not recollect of seeing any 

one at work on the Caledonia before May or June of that vear 
284. I went over with Mr. Williams and another gentlemen when 
I put these men at work. I think it was about the 10th of 
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March. I know that the snow was quite deep : . time. Iknow 
there was quite a heavy snow-storm in March, ’ 


On cross-examination the witness further testified as follows 


Have no memorandum to refresh my recollections as to the time 
of this heavy snow-storm in ’77, but I must have been over this trail 
leading by the Caledonia about 15 days before I paid anything for 
this work done on the Ellethea. I remember the time when ‘they 
were rerecording their claims here, but am unable to state whether 
it was before or after that that I put these men to work on the Elle- 
thea. Mr. Williams had the Ellethea recorded. I did not go over 
the trail to Lead City that winter; not over once or twice. I think 
I went over in February, and passed in view of the discovery shaft 
of the Caledonia. I don’t recollect seeing anybody at work there at 
that time. There might have been parties at work in the shaft—I 
did not see them. 


285 JoHN M. Murpny was then recalled on the part of the 
plaintiff and testified as follows : 
Todas 


I first became an owner in the Caledonia mine about Feb., ’77; 
bought my interest from James Manning. Louis T. Elliott was 
named in the deed es a grantee with myself. 


286 The plaintiff now offered in evidence the following deed 

from the owners of the Caledonia mine to Thomas Bell, of 
date August 30th, 1878, in the words and figures following ; and 
to which deed defendant, by his counsel, then and there objected on 
the ground that the same is incompetent, immaterial, and irrelevant, 
and which objection was overruled by the court. In accordance 
with the suggestions of the court,and consent contained on page 253 
of this bill of exceptions and to save the point as therein provided, 
the defendant- except: 

This indenture, made the 30th day of August, in the year of our 
Lord one thousand eight hundred and seventy-eight, between Peter 
O’Neal, James Manning, Henry Lackey, James Lyneh, Robert Cur- 
lin, John M. Murphy, Michael Heffron, Louis P. Elhott, and John 
Morrow, of the county of Lawrence and Territory of Dakota, par- 
ties of the first part, and Thomas Bell, of the county of San Fran- 
cisco and State of California, party of the second part, witnesseth: 
That the said parties of the first part, for and in consideration of the 
sum of sixty-five thousand dollars ($65,000), lawful money of the 
United States of America, to them in hand paid by the said party 

of the second part, the receipt whereof is hereby acknowl- 
287 edged, have granted, bargained, sold, remised, released, and 

forever quit- cl: aimed, and-by these presents do erant, bargain, 
sell, remise, release, and forever quit-claim, unto the said party of 
the second part, and to his heirs and assigns, all and singular, their 
certain quartz lode, ledge, vein, or mine ral deposit, mining eround, 
and mining property situated on the east side of Shoem: aker euleh, 
in the Whitewood quartz mining district, Lawrence county, Terri- 
tory of Dakota, and known as and called the “Caledonia” lode or 
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mine, said mining claim having been located and recorded in the 
name- of James Manning, Robert Curlin, Michael Lynch, and 
Michael Heffron in the month of June, A. D. 1876, together with 
all the dips, spurs, and angles, and also all the metals, ores, gold, 
and silver bearing quartz, rock, and earth therein, and all the rights, 
privileges, and franchises thereto incident, appendant, and appur- 
tenant, or therewith usually had or enjoyed; and also all and singu- 
lar the tenements, hereditaments, and appurtenances thereto be- 
longing or in anywise appertaining, and the rents, Issues, and 
profits thereof; and also all the estate, right, title, interest, property 
possession, claim, and demand whatsoever, as well in law as in 
equity, of the said party of the first part of, in, or to the said 
288 premises, and every part and parcel thereof, with the appur- 
tenances and privileges thereto incident, unto the said party 
of the second part, his heirs and assigns, forever. 

In witness whereof the said parties of the first part have hereunto | 

set their hands and seals the day and year first above written. 
PETER O'NEILL. ‘pape 
JAMES MANNING. [SEAL.] 
HENRY LACKEY. SEAL. 
JAMES LYNCH. SEAL. | 
ROBERT CURLIN. SEAL. 
JOHN M. MURPHY. SEAL. 
MICHAEL HEFIFRON.  [sear. 
LOUIS P. ELLIOTT. SEAL. | 
JOHN MORROW. SEAL. 


TrerRITORY oF Dakora, | 
County of Lawrence, 
I, H. H. Mund, notary public in and for said county, in the Ter- 
ritory aforesaid, do hereby certify that Peter O’Neil, James Man- 
ning, Henry Lackey, James Lynch, Robert Curlin, John M. Murphy, 
Michael Heffron, Louis P. Elhott, and John Morrow, personally 
known to me as the persons whose names are subscribed to the an- 
nexed deed, appeared before me this day in person and_ ac- 
289 ~=knowledged that they signed, sealed, and delivered the said 
instrument of writing as their free and voluntary act for the 
uses and purposes therein set forth. 
Given under my hand and notarial seal this 50th day of August, 
A. D. 1878. 4h 
[SEAL | H. HW. MUND, 
Notary Public. 


ss. 


Mining Deed. Peter Oneil et al. to Thomas Pell. 


TERRITORY OF Dakota, | 
County of Lawrence, | 
I hereby certify that this decd was filed for record in my office at 
5.30 o'clock p. m., August 51, 1878, and is duly recorded in book 15, 
page No. 460. 


S$ - 


C. H. MckINNIS, 
Clerk and Recorder, 


By R. C. WEBSTER, Deputy. 
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The plaintiff now offered in evidence the following deed 

from Thomas Bell to the Caledonia Gold Mining Company, of 

date 17th day of September, 1878, which is in the words and figures 
following: 

And to which deed defendant, by his counsel, then and there ob- 
jected on the ground that the same was incompetent, immaterial, and 
irrelevant, and which objection was overruled by the court, and to 
which ruling defendant’s counsel then and there excepted. 


This indenture, made the seventeenth day of September, A. D. one 
thousand eight hundred and seventy-eight, between Thomas Bell, of 
the city and county of San Francisco, State of California, party of 
the first part, and the Caledonia Gold Mining Company, a corpora- 
tion existing under and by virtue of the laws of the State of Califor- 
nia, the party of the second part, witnesseth: That the said party of 
the first part, for and in consideration of the sum of five dol- 
lars, gold coin of the United States of America, to him in hand 
paid by the said party of the second part, the receipt whereof is 

hereby acknowledged, has remised, released, and forever quit- 
291 claimed, and by these presents does remise, release, and for- 

ever quit-claim, unto the said party of the second part, and 
to its suecessors and assigns, all and singular that certain quartz 
lode, ledge, vein, or mineral deposit, mining ground, and property, 
situated on the east side of Shoemaker gulch in the Whitewood 
quartz mining district, Lawrence county, Territory of Dakota, and 
known as and called the “Caledonia” lode or mine, said mining 
claim having been located and recorded in the names of James 
Manning, Robert Curlin, Michael Lynch, and Michael Heffron in 
the month of June, A. D. 1876; also all of the right and title of the 
said party of the first part to that certain quartz lode mining claim 
situated on Shoemaker gulch, in said mining district, county, and 
Territory, and known as and calied the “ Bobtail lode ” or mine, the 
same being fifteen hundred (1,500) feet, more or less, in length by 
three hundred (300) feet, more or less, in width on the surface, and 
having been discovered on the 21st day of February, A. D. 
1876, and reeorded in the reeord books of the said Whitewood 
mining district, in said county of Lawrence, on February 
24th, A. D. 1876, in the names of Hl. S. Ireton, T. E. Carey, 

[and] D. G. Chizum, reserving, however, from the operation 
292 of these presents all of the mining ground that lies outside 

of the lines of the Caledonia quartz claim and within the 
lines of the “ Queen of the Hills,” and covered by the Bobtail lode, 
the meaning and intent of the reservation being that all the mining 
ground covered by the “ Queen of the Hills” lodes that lies within 
the lines of the Bobtail and outside the lines of the Caledonia is ex- 
cepted from the operation of these presents, together with all the 
dips, spurs, and angles, and also all the metals, ores, gold and. silver 
bearing quartz, rock, and earth therein, and all the rights, privi- 
leges, and franchises thereto incident, appendant, and appurtenances 
or therewith usually had and enjoyed; and also all and singular 
the tenements, hereditaments, and appurtenances thereunto belong- 
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ing or in anywise appertaining, and the rents, issues, and _ profits 
thereof; and also all the estate, right, title, interest, property, pos- 
session, claim, and demand whatsoever, as well in Jaw as in equity, 
of the said party of the first part of, in, or to the said premises, and 
every part and parcel thereof, with the appurtenances; to have 
293 and to hold all and singular the said premises, together with 
the appurtenances and privileges thereto incident, unto the 
said party of the second part, its successors and assigns, forever. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


THOMAS BELL. [seat] 


Signed, sealed, and delivered in the presence of— 
EDW'D CHATLIN. 
JAMES L. KING. 


Unitrep STATES OF AMERICA. 


STATE OF CALIFORNIA, . 
City and County of San Francisco, el 
Be it remembered that on this seventeenth day of September, A. 
D. one thousand eight hundred and seventy-eight, before me, Ed- 
ward Chatlin, a commissioner for Dakota Territory, within and for 
sald city and county, personally appeared Thomas Bell, well known 
to me to be the person deseribed in and who executed the within 
instrument, and duly acknowledged to me that he executed the 
same freely. 
In witness whereof Ihave hereunto set my hand and affixed 
204. my official seal, at my office in the city and county of San 
Francisco and State of California, this 17th day of Septem- 
ber, A. D. 1878. 
EDW’D CHATLIN, 


Commissioner for Dakota in San Francisco, Cala. 
Deed. Thomas Bell to Caledonia Gold Mining Company. 


Dated Sept. 17th, 1878. 
Recorded at request of 
min. past 4 o’clock p. m., B. 24, p-. 50, 71, 72, & 75. 
C. H. McKINNIS, 
Register of Deeds. 


, Sept. 25th, A. D. 1878, at 15 


Plaintiff’s counsel then offered in evidence a deed of the same 
property from’ Thomas Bell to the Caledonia Gold Mining Com- 
pany, dated December 10th, 1878, which is in the words and figures 
following, and to which deed defendant, by his counsel, then and 
there objected on the ground that the same was incompetent, imma- 
terial, and irrelevant, and which objection was overruled by the 
court. In accordance with the suggestions of the court and econ- 
sent contained on page 253 of this bill of exceptions, and to save the 
point as therein provided, the defendants except. 

2995 This indenture, made the tenth day of December, in the 
year of our Lord one thousand eight hundred and ‘seventy- 
15—170 
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eight, between Thomas Bell, of the city and county of San Fran- 
cisco, State of California, party of the first part, and the Caledonia 
Gold Mining Company, a corporation existing under and by virtue 
of the laws of the State of California, the party of the second part, 
witnesseth: That the said party of the first part, for and in consider- 
ation of the sum of five dollars, gold coin of the United States of 
America, to him in hand paid by the said party of the second part, 
the receipt whereof is hereby acknowledged, has remised, released, 
and forever quit-claimed, and by these presents does grant, bargain, 
sell, remise, release, and forever quit-claim, unto the said party of the 
second part, and to its suecessors and assigns, all and singular, that 
certain quartz lode, ledge, vein, or mineral deposit, mining ground, 
and property situated on the east side of Shoemaker gulch, in the 
Whitewood quartz mining district, Lawrence county, Territory of 
Dakota, and known as and called the “Caledonia” lode or mine, 
said mining claim having been located and recorded in the name 
of James Manning, Robert Curlin, Michael Lynch, and 
296  Miehael Heffron in the month of June, A. D. 1876; also 
all the right and title of the said party of the first part 
to that certain quartz lode running claim situated on Shoe- 
maker Gulch, in said mining district, county, and Territory, and 
known as and called the “Bobtail” lode or mine, the same being fif- 
teen hundred (1,500) feet, more or less, in length by three hundred 
(500) fect, more or less, in width on the surfaec, and having been dis- 
eovered on the 2ist day of February, A. D. 1876, and recorded in 
he record book of the said Whitewood mining district, in said county 
of Lawrence, on February 24th, A. D. 1876, in the names of H.5. 
Ireton, T. I. Carey, and D.G.Chizum, reserving, however, from the 
operation of these presents all of the mining ground that lies outside 
of the lines of the Caledonia quartz claim and within the lines of 
Queen of the [ills and covered by the Bobtail lode, the meaning 
and intention of this reservation being that all the mining ground 
covered by the “Queen of the [lills” lode that les within the lines 
of the Bobtail and outside the lines of the Caledonia is excepted 
from these presents; together with all the dips, spurs, and angles, 
and also all the metals, ores, gold and silver bearing quartz, 
207 rock, and earth therein; and all the rights, privileges, and 
franchises thereto incident, appendant, and appurtenant or 
therewith usually had and enjoyed; and also all and singular the 
tenements, hereditaments, and appurtenances thereto belonging or 
in anywise appertaining, and the rents, issues, and profits thereof; 
and also all the estate, right, title, interest, property, possession, 
claim, and demand whatsoever, as well in Jaw as in equity, of the 
said party of the first part of, in, or to the said premises and every 
part and parcel thereof, with the appurtenances ; to have and to hold 
all and singular the said premises, together with the appurtenances 
and privileges thereto Incident, unto the said party of the second 
part, its successors, heirs, and assigns, forever. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


THOMAS BELL. [sear] 
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Signed, sealed, and delivered in the presenee of—the words 
“oranted,” “ bargained,” “sold,” and “ heirs” struck out before exe- 
cution— 


EDW’D CHATLIN 
MRS. KEMPTON., 


298 STATE OF CALIFORNIA, ms 
City and County of San Francisco, \ " 

Be it remembered that on this 10th day of December, A. D. one 
thousand eight hundred and seventy-eight, before me, Edward Chat- 
lin, a commissioner for the Territory of Dakota, duly commissioned 
and qualified within and for said city and county, personally appeared 
Thomas Bell, well known to me to be the person described in and 
who executed the within instrument, and duly acknowledged to me 
that he executed the same freely. 

In witness whereof [I have hereunto set my hand and affixed my 
official seal, at my office in said city and county of San Francisco, 
this 10th day of December, A. D. 1848. 

EDWARD CHATLIN, 


Commissioner for Idaho in San Francisco, California. 
Deed. Thomas Bell to Caledonia G. M. Co. 


Dated Dee. 10th, 1878. 
LAWRENCE County, D. T. 


Filed for record in my office December 18th, 1878, at 7 p. m., and 
recorded in book 24, page 551. 


C. H. MchKINNIS, Pegister. 


299 L. R. Graves was then called as a witness on the part of 
the plaintiff and testified as follows : 


Iam a member of the firm of Graves & Curtis, and were doing 
business here in February, ’77. We were then merchandizing. All 
our books containing transactions for the vear 1877 were destroyed in 
the fire in Deadwood in September, 779. I don’t know ITenry Lackey, 
but, [ think, Michael Hefron got some steel of us in ‘77. I do not 
remember the time. 


300 Wittram H. WorkKMAN was here called as a witness on the 
part of the plaintiff and testified as follows: 


Iam a miner, and am now working for the Homestake Company. 
I became acquainted with the Caledonia mining claim in the fall of 
‘76, and at that time saw all of the north end stakes, the centre 
stakes, and the location stake, and the southwest corner stake. The 
southwest corner stake was alongside of the trail, and was a dead 
pitch pine. I never saw a birch stake around the claim anywhere, 
and do not know where the Cornucopia discovery shaft was in 776. 
There was a hole sunk by that stake—the Clara No. 2. TI saw the 
north end stakes and the location stake and the southwest corner in 
eb. March, [and] April of °77, and I saw these stakes in’76. [owned 
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an interest in the Oro Fino, adjoining the Caledonia. Our discovery 
shaft on the Oro Fino was about 500 feet from the north end line of 

the Caledonia. I worked on the Oro Fino in Feb., ’77; was 
301 - working there alone and living at Lead City, and usually 

traveled the route below the Caledonia shaft, 40 or 50 feet. 
Sometimes when the snow was deep I would go over the ridge above 
the Caledonia six or seven hundred feet, and the Caledonia shaft 
was in plain sight as I went on one or the other of these trails. I 
worked there until Gashurst let a contract to Bill Bodick on the 20th 
of March; worked every day except Sunday. I knew James Man- 
ning, Robert Curlin, and James Lynch, and they were sinking the 
Caledonia shaft and working then every day except Sunday. There 
was a big snow-storm about the Ist of March—from the Ist to the 
10th—and we all continued work right along. I was down in the 
discovery shaft of the Caledonia about this time, and they were 
sinking the shaft and driving a drift in an easterly direction. I saw 
them bailing water out of the shaft in March, after this snow-storm. 

The northwest corner stake of the Caledonia in 776 stood about 75 

feet west of where it does now. The north centre and end stake 
302. is swung some up the Inll, northerly, I should judge, 75 feet. 

The south end stakes stand now very near where they did in 
76; so do the centre stakes. I was working ground over on Bobtail 
gulch, claim No.9, and every night had to go over the hill to gather 
fire-wood, and passed very near them. 

As originally located there was no fraction of ground between the 
Caledonia and Oro Fino. Wood was cut in those claims in the 
months of March & April, “77, by parties who had a tunnel site 
there, and were cutting logs and rolling them down the hill. They 
were chopping them at the time of re-recording of claims here in 
March, ’77. No, I did not see any of the northern stakes of the 
Caledonia in February or March, ’77, because [ did not go down 
that way. It was in April when I went to placer mining on Bob- 
tail. One of the north end stakes stood right over where we were 
drifting, near the present back end of the Caledonia mill. I saw « 
fresh notice in March, 77, on the discovery tree of the Caledonia 

on the same day that it was posted up. It was inside of a 

small box and tacked to the tree. Parties were working on 

the Grand Prize at that time—Mr. Cooper, Mr. Delaney, and 
two or three others. After Cooper quit work the owners of the 
Grand Prize, whose names I forget, continued work driving a drift 
and taking ore out. They worked there right along all through 
the month of March. 

To all of which testimony of the witness, Wm. H. Workman, that 
relates to acts done or statements made prior to the 28th of February, 
1877, defendant- objected as Incompetent, immaterial, and irrelevant, 
and moved the court to have the same stricken out of the evidence 
in this cause for those reasons, which objection was overruled by 
the court. In accordance with the suggestions of the court and con- 
sent contained on page 203 of this bill of exceptions, and to save the 
point as therein provided, the defendants except. 
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On cross-examination the witness further testified as follows: 


I did not measure how far the Caledonia was swung, but 
o04 have stepped it off The swinging was done in 777, when 
they had it surveved. [ know it was swung, because I knew 
where the old corners were & I know where the new ones are. The 
north end was marked by stakes when originally surveyed, and the 
new location was also marked by stakes, and this end was swung up 
the hill about 75 feet. The northwest corner stake was not a stump 
originally or at any time. J am positive of this. I would not swear 
positive, but I am pretty certain. The north centre end stake was 
neither a stub nor a stump, but a stake; saw but one stump on the 
ground, and that was the centre stake at the discovery shaft. 

I was not present at the time of the survey in ‘77, but was there a 
short time afterwards, and then saw that they had swung the claim. 

My recollection is not very good. 

I went upon the ground the other day at the request of Mr. Clag- 
gett and some other parties, as he wanted me to go and look the 
ground over. I saw the northwest corner stake, north end centre 

stake, & northeast corner stake in 1876 of the Caledonia 
00d mine,and neither of them was a stump ora tree. They were 

all stakes. These stakes stood where they were placed until 
the timber-cutters broke them off or pulled them up. J think the 
southwest corner stake stands now very nearly where they did in 
76. Teannot tell now on which side of the trail it stood. The 
southwest corner was not a bireh tree in 1876; of that I am cer- 
tain—as certain as I am of another fact to which I have testified. 


On redirect examination the witness further testified as follows: 

Mr. Clagget asked me last Sunday at Lead City to go over and 
look at the ground and refresh my memory as to those stakes. I 
did not report to Mr. Clagget that the stakes had been swung at 
the north end. | 


306 P. A. Gusuvurst was then called as a witness on the part 
of the plaintiff and testified as follows; 


I have been [a] grocer at Lead City since 1876, and have been an 
owner in the Oro Fino mine. The discovery shaft of that mine is 
about 150 feet from the Caledonia north-end line. I first became 
acquainted with the Caledonia in the early part of the winter of 
1876 & 77, and went down into the discovery shaft; the first time I 
was down in it was In February, 77, about the 20th, and the next 


_time about the Ist of March. There was there Mr. Curlin, Mr. 


Manning, and probably Mr. Lynch. It was after the Ist of Mareh 
that I beeame interested in the Oro Fino. I notieed while down in 
the shaft a ledge about 8 feet wide—a ledge of quartz apparently 
between t-o wall-rocks—and I thought by the way it ran out of the 
Caledonia ground it was pitching off in the direction of the Oro Fino, 
west and north of the discovery shaft; so T commenced to look around 

for adjoining property and saw the owners of the Oro Fino, 
907 Charles E. Barney and William Workman, and made a con- 
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tract with them about the 16th of M’ch, ’77, to sink 20 feet on 
it. (Here witness produces a paper and examines, purporting to be 
said contract.) This paper has been in my possession ever since, 
and to-day 1s the lirst time that I have shown it toany one. | think 
it was about 2 or 3 weeks before I made this contract that I was 
down in the Caledonia shaft. Workman was living at Lead City at 
that time, about 100 rods from me, and he had been working on the 
Oro Fino up to the time that I ms ade the contract. I was over there 
several times myself in Feb. & March before I went to work on this 
contract. I was atthe Oro Fino shaft two or three times a week, and 
could see the diseovery shaft of the Caledonia from where I passed 
over the trail. It was between the 20th and the first of M’ch that I 
was down in the Caledonia shaft. IT was over the trail two or three 
times a week before this during the winter, but I don’t remember of 
any one working there before Jan. or Feb., but they were at 
308 work there before | went down into the Caledonia shaft. I will 
not be positive, however; my impression 1s now that I went 
down the shaft the second time between the Ist and 15th of March. 
They worked there in March; were working there while we were 
working on the Oro Fino. I never saw but one stake, and that was 
during the months of Feb. & March. It was the northwest corner 
stake; Mr. Workman showed it tome. I saw the present north- 
west corner stake about a year ago; it stood there father up the hill 
than when I saw it the first time—some 50 or 60 feet. By this 
change they run the side lines of the Caledonia up on our ground 
more. I called Lackey’s attention to this change, and we went over 
together to the northeast corner stake, where I told him that stake 
was not where it stood when I bought into the Oro Fino. This was 
in May, 78. [ never saw that stake there before; Lackey pointed 
it out tome. I have a memorandum of the time that I let the con- 
tract to sink the 20 feet on the Oro Fino. I let in on March 22d, 
1877, to Wm. Radick and John Hall at seven dollars per foot, and 
they went to work immediately afterwards. 


309 To all of which testimony of the witness, P. A. Gushurst, 

that relates to acts done and statements made prior to the 
28th of February, 1877, defendant- objected as incompetent, imma- 
terial, and irrelevant, and moved the court to have the same stricken 
from the evidence in this cause, which objection was overruled by 
the court and the motion denied. In accordance with the sugges- 
tions of the court and consent contained on page 25} of this bill of 
exceptions, and to save the point as therein provided, the defendant- 
except. 


On eross-examination the witness further testifies as follows: 


O10 Q. 1. About how often did you visit the Oro Fino shaft 
during the month of February ? 
A. Two or three times, probably. 
(). 2. What oceasion did you have for going there? 
A. I wanted to get into the ground ; Workman was working there, 
and he brought home three or four specimens and told me he got 
them there; "I went to see the place. 
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Q. 3. About what time was that in February that you went there 
first ? 

A. I would think it would cover pretty: near the whole month. 
Workman was putting in time there pretty near all the month. 

Q). 4. Did he work any for you during the month of February ? 

A. No, sIr. 

Q. 5. Did you send him there to do any work in the month of Feb- 
ruary ? 

A. 7. sir; he was sinking a shaft. 

(). 6. Can you recollect with any degree of definiteness the num- 
ber of visits vou made to that shaft in the month of Febr uary and 
the time that you made those visits ? 

A. No, sir; I cannot. 

Q. 7. What were you engaged in about the 15th of February ? 

A. Keeping store. I used to go along the trail two or three 
times a week, but then would not go tothe ground. 

Q. 8. Did you keep books at your store ? 

A. Yes, sir. 
31] Q. 9. Kept a blotter? 

A. Well, at that time, I had a kind of a blotter and ledger 
combined. 

Q.10. Did you keep a memorandum ef the little transactions 
that took place in your book or blotter during that month ? 

A. Yes, sir. 

Q. 11. Did you note down any of those visits to the Oro Fino dis- 
covery shaft? 

A. No, sir. 

Q. 12. Did you note down those visits to the Caledonia shaft ? 

A. I think not; no, sir. 

(Q). 13. Well, what circumstances is it that you now recall that is 
fresh in your recollection that enables you to fix the time that you 
went down into the Caledonia shaft—as from the 20th of February 
until the first of March ? 

A. Well,sir,  wentdown therein February,as I said. I thought the 
Caledonia was not staked right—that is, with the way the ore seemed 
to lay—ard I looked around for adjoining property to see if I could 
not get an interest in it, and [I spoke to Charles FE. Barney and Work- 
man about getting in there; they were in favor of my going in, and 
Barney wanted me to do 50 feet of work, and I went over and went 
down the Caledonia shaft to see how hard the rock was, and I came 

to the conclusion it was pretty hard rock and it would cost too 
312. much money, and that I went on for a couple weeks, probably 
longer, and Mr. Barney came in one day and asked me 
whether that thing was dropped. [told him yes; I could not stand 
sinking fifty feet in that rock ; 1t would cost ten or twelve dollars a 
foot. Hesays: “ Fuss, if vou will sink 20 feet I think Dill will be 
satisfied—that is, W orkman—lI will give you an interest.” I says 
“All right.” He s says, “ We will draw up the papers ;" and we drew 
them that day. 
Q. 14. And signed them that day ? 
A. Yes, sir; I think so. 
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Q. 15. Do you know? 

A. Yes, sir; we signed them that evening. Isat right down there 
and drew i the documents. 

Q. 16. Can you recollect any matter that you have now in your 
remembrance that will fix the date that you went down into the 
Caledonia shaft with more certainty than you have ? 

A. With more certainty? Nothing more than between the first 
time I went down the shaft and the time I drew up this contract 
Workman brought me rock on several occasions, and I prospected 
it from the Oro Fino. 

Q. 17. You say you were there two or three times in the month 
of lebruary ? 

A. Yes, sir. 

Q. 18. How many times were you there from the first of Ieb- 
313 ruary until the 16th of March—that is, at the Oro I*ino 
shaft ? 

A. I remember of two. 

@. 19. Do you remember of any more? 

A. No, sir; not positively. The first time I went over there was ¢ 
few days before the 16th; I went over to tell the Caledonia boys we 
were working on the discovery shaft; that [intended to get into that 
ground, and “asked them if there was any litigation on it: they told 
me, as far as they knew, there was not. ‘T told them I did not want 
to go into litig: ation, and if they knew of anything to let me know. 
T hey said some boys had been working there, but Tdid not interfere 
with their ground. 

(). 20. How do you know that Workman worked right along dur- 
ing February and March? 

A. He brought me rock. 

Q. 21. Haven’t you just stated a moment ago that you only remem- 
ber being there twice? 

A. Yes, sir; I said I was there two or three times in February ; he 
was working there; he brought me rock several times; he went by 
my store or cabin—it was nothing but a eabin—in going to work. ) 

Q. 22. You took it for granted he was working there ? 

A. Yes, sir. 

Q). 25. You don’t mean to say you have knowledge that he was 
working every day in Ifebraary ? 

A. No, sir; I don’t think he was working very hard; the 
314 ~~ shaft was down 113 feet when I took it. 
(). 24. When was that Ore I*ino located ? 

A. October 6th. 

Q. 25. Does it conflict with the Bobtail claim location ? 

A. I believe it does. 

(). 26. You are interested in the result of this suit to some extent 
as against the Bobtail? 

A. I don’t know. 

Q. 27. Well, you are interested in defeating the Bobtail, are you 
not, to the «¢ xtent of this conflict with the Oro Fino? 

A. Yes, sir. 

Q. 28. Who are the owners now of the Oro Fino? 
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A. Charles I. Barney, William Workman, and myself. 
Q. 29. Workman is also an owner now, 1s. he + ? 

A. Yes, sir. 

Q. 30. During the two days or the two occasions that you went 
over that way in February that you remember of, do you state posi- 
tively that there were men working at the Caledonia shaft on both 
occasions ? 

A. Not positively. 

(Q). 81. Was it on one of those occasions that you went down into 
the discovery shaft of the Caledonia ? 

A. Yes, sir; they were working there right along, but I would not 
state positively that I saw them. 

Q). 52. Well, after that visit that vou went into the bottom 
315 of the Caledonia shaft between the 20th and the last of Feb- 
ruary, how often did you again visit the Oro Fino shaft be- 

fore the date of the contract ? 

A. From the last of February. 

(). 33. Yes, sir; well, from that visit that vou went down into the 
shaft, a often did you visit the Oro Fino discovery ? 

A. Two or three times; I went down in the Caledonia shaft be- 
tween the Ist and 16th I remember now. 

Q. 54. Can vou give it any nearer than the Ist to the 16th ? 

A. No, sir; I only went down twice. I went down the second 
time to satify my first impression on the way the ore ran. 

Q. 35. How long was that before you made this contract ? 

A. A few days. 

(Q. 386. As much as a week before ? 

A. Within a week, I would think. 

Q. 37. Was Workman working there at that time? 

A. When I started to go in there he kind of let up for awhile— 
kind of cleaned out the shaft. | 

Q. 38. As a business man, is that as near as vou can come to fixing 
the times at which you made these visits over there to the Caledonia 
shaft and the Oro Jino shaft? 

A. I think it is; 1t isa long while to think back. 
d16 Q. 39. Have no business transactions on your books that 
you can refer to to fix 1t with any greater degree of certainty, 
have you? 

A. Well, I commenced to furnish the boys goods that took the 
contract the 19th of March. | 

Q. 40. You have got that down, have you ? 

A. Yes, sir. 

Q. 41. Barney and Workman took the contract from you that you 
had contracted to do the work from them ? 

A. No, sir; John Hal! & William Radick. 

Q. 42. How long dia they work there? 

A. They did ten feet and then threw it up. We let the contract 
then to another party. 

Q). 48. How long were they working there ? 

A. They were working there until alone about the first week in 
April. There was a snow-storm come that delayed them some. 
16—1,0 
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Q. 44. What direetion [did] the Oro Fino claim run from the dis- 


covery shatt? 
A. Of the what? 
r? 45. Of the Oro Fino. 
_ It runs 15° east of north—very near north and south. 
> 46. How far does it run north and how far south of the dis- 
covery shaft? 
~ ns ven hundred and fifty feet each way. 
Does it cover some of the eround claimed by the Cale- 
mh. Hy as well as some of the ground claimed by the “ Bobtail ?” 
A. Yes, sir; it is staked across the Caledonia. 
O17 (). 48. You have no controversy, though, with the Cale- 
donla ? 
A. They have staked upon our ground. 
(). 49. You seem to have a perfect understanding with the Cale- 
donia owners. 
A. Not much. 
50. Well, you are interested with them in defeating the Bob- 


\ 


tail? 

A. Well, I think it would be a kind of mutual benefit. The Bob- 
tail boys kind of went back on me. 

(). ol. Is that the reason ? 

A. Well, not exactly; but I don’t think T have anything to gain 
from the Bobtail. 


On re-examination the witness further testified : 


Q. 1. The times that you went over to the Oro Fino shaft when 
Workman was working, was any one working with him, or was he 
working alone in February and March ? | 

A. Yes, sir: he was working alone. 

(Q. 2. What time did this big snow-storm oecur that delayed the 
sub-contractors under you? ; 

A. [think it was in the last part of March or April. 

(). 5. Is that about as definite as you could get to it? 

A. Yes, sir; it was during the time that Hall and Radick had 
our work. 

(). 1. Well, before that was the weather good up to the time of 
that bie snow-storm in Mareh ? 

A. Pretty fair. 


31S Jounx ONerL was then called as a witness on the part of 
the plaintiff and vestified as follows: 

IT was living at Gayville on the Ist of January, ’77, until the 20th 
of February, ’77, when I moved up to Goldfinch gulch. Twas at the 
Caledonia shaft on the 15th of a r., and fixed the date by the time 
I went to Lead City : see a Mr. Canty, who was hurt. No cone was 
at work at the time, but I could tell from the dump that men had 
betas to work there, and [ met them on the way, on the flat right 
Op posite the old Bobtail shaft, about 400 feet aw ay, as they were go- 
ing to Lead City. They had their digging cloth-s on, dirty with 
red ore. The work at the shaft was fresh and the tools were there 
at the time. 


ee 
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I passed by there again the 8th or 9th of March, just after a snow- 

storm, and from the appearance I thought they had been windlass- 

ing just before I came in sight. I think it was Jimmy Lynch, 

but would not be certain. The men [saw on the 15th of Feb- 

319 = ruary coming away from the Caledonia shaft were Michael 
Heffron and Robert Curlin. 


To all of which testimony of the witness, Joh- O'Neill, that relates 
to acts done and statements made prior to February 28th, 1577, de- 
fendants’ counsel objected as Immaterial, Incompetent, and irrele- 
rant, and moved the court to have same stricken from the evidence 
In this cause, which objection was overruled and the motion dented 
by the court. In accordance with the suggestions of the court and 
the consent contained on page 253 of this bill of exceptions, and 
to save the point as therein provided, the defendants except. 


320 J. WH. Brraas was then called as a witness on the part of 
plaintiff and testified as follows : 

T live in Terraville, on Bobtail gulch, and know J. B. Mei<innis, 
who is my son-in-law; he is now in Denver. [ was living here in 
‘77. Melxinnis, when he went away, left his books of account with 
me. (Here witness identified the day-book and blotter.) 


It is here admitted in open court by counsel on both sides that 
the mining records of the Whitewood quartz mining district and all 
the records in the register of deed’- oflice of Lawrence county were 
destroyed in the fire in the town of Deadwood on the 26th of Sep- 
tember, 779. 

Plaintiff’s counsel now offers in evidence a copy of the mining 
rules and regulations of the Whitewood quartz mining district, con- 
tained in a printed pamphlet entitled Golden Terra Mining Com- 
pany against A. J. ©. Mahler ef al., as the same appears on pages 59 

to 44, inclusive. 
321 To which the defendant counsel objects, not as to their 
being secondary, but to their competency, relevancy, and ma- 
teriality, as upon their face theér purport to be rules and regulations 
to govern the locations of mining claims and miners within a certain 
district or territory which at the time of their adoption was a part 
of the Sioux Indian reservation. 

Which objection was overruled by the court, and they were ad- 
mitted subject to the condition indicated by pltf's counsel to the 
court, viz: That the plaintiffis to show, either by the evidence already 
induced or by that which is to follow, or by both, that these mining 
rules and regulations were recognized and in foree after the 28th of 
February, 1877, in said district; to which ruling defendant, by his 
counsel, then and there excepted. 

The rules and regulations so offered in evidence by plaintiff’s 
counsel are as follows: 


v2? Mining Laws. 


Laws of Whitewood quartz dist rict.-—In aecordatice with a notice 
published in the Black Hills Pioneer on the 9th day of December, 
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1876, and with other notices posted in conspicuous places before and 
after advertising above, of which notice the following 1s a copy. 

Notice is hereby given that a meeting of the quartz miners of 
Whitewood district will be held at Gayville on the 29th day of De- 
cember, A. D. 1876, at 2 o’clock p. m., at the house of Thomas : 
Campbell, for the purpose of making local and general laws. 

It is of vital importance that all those who have any interest in 
that respect should be present. 

Whitewood district is that portion of the Black Hills which em- a: 
braces Whitewood creek and all its tributaries. 


T. H. CARR, Recorder. 


The meeting convened in pursuance to call of notice at 2 o’clock 
p.m., at the house of Thomas Campbell, at Gayville, in the Black 
Hills, D. T. 

On motion of T. IH. Carr Mr. D. E. Castigan was elected temporary 

president of the meeting. On motion of John M. Murphy 
323 Mr. T. IL. Carr was elected temporary secretary of said meet- 

ing. On motion of SP. Bomans Mr. D. EE. Castigan was 
chosen permanent president of said meeting, and Mr. TL HH. Carr 
was chosen permanent secretary of said meeting. 

On motion carried: That a committe of tive be appointed by the 
president to draft local and to adopt general laws for this district. 

The committe appointed by the president consiste | of the follow- 
ing-named gentlemen present: John M. Murphy, chairman; S. VP. 
Bomans, John Bell, ILenry Spenee, and George L. Houghton, who 
were instructed to report at adjourned meeting on December 380th, 
1576. 

On motion earried: That this meeting do now adjourn till the 
30th day of December, 1876, at same time and place. 

(Signed) D. Ek. CASTIGAN, President. 
T. TH. CARR, Seeretury. 


Gayvinie, D. T., Dec. 30, 1876. 

Mecting convened in pursuance of adjournment of December 80th, 

IS76, and the committe appointed by the president presented 
324 their report in writing, and which was thereupon read to the 

mecting. On motion the laws framed by the committee be- 
came the property of the meeting, and committee be dischareed. 
Carried. is 

On motion, that the laws be read and acted upon by sections. 
Carried. ; 

Be it enacted by the quartz-miners of Whitewood minine district 
in mass-meeting assembled, December 30th, 1876, the following laws, 
rules, and regulations governing the locations of quartz claims in » 
said district, to wit: 

Sec. 1. Whitewood district shall consist of all that section of eoun- 
try drained by Whitewood creek and tributaries. Carried. 

The officers of Whitewood district shal] consist of a recorder and 
seeretary. The recorder to be ex-officio secretary, and shall keep the 
records of all meetings. Carried. . 
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Src. 2. We hereby adopt the United States mining laws of May 
10, 1872, with acts — amendments thereto, with the following and 
local rules and requirements. Carried. 

Sec. 3. From and after the approval of these laws all citizens of 

the United States of lawful age, and those who have declared 
325 their intentions to become such under the regulations speci- 

fied by law shall have the right to locate claim- in White- 
wood mining district upon veins or lodes of quartz or other rock in 
place bearing gold, silver, cinnebar, lead, tin, copper, or other valu- 
able deposits. Carried. 

Sec. 4. A mining claim located after the adoption of these laws, 
whether located by one or more persons, may equal, but shall not ex- 
ceed, 1,500 feet in length along the vein or jode. No claim shall ex- 
tend more than 150 feet on each side of the middle of the vein at 
the surface. The end lines of each claim shall be parallel to each 
other. Carried. 

Src. 5. In order to entitle any person or persons to record any 
lead, lode, or leads of quartz claims, either of gold, silver, cinnebar, 
lead, tin, copper, or other valnable deposits, there shall first be dis- 
covered a vein, lode, or mineral deposit Iving in place upon the 
eround claimed. The said claimant or claimants shall place a post 
or monument at each corner of the land claimed, also a post or 
monument at each end of the land claimed, marking the centre 

of the land claimed ; also a post or monument at the centre 
326 of each side line; also at discovery shaft a stake or board upon 

which shall be designated the name of the lode or claim, the 
name or names of the locators, the number of feet of ground claimed, 
and in which direction from the point of discovery, and the number 
of feet claimed on each side of the vein or crevice, and such a de- 
scription of the claim, by reference to some natural object or per- 
manent mound, as will identify the claims, such as prominent but-es, 
the confluence of streams, and other land-marks in the vicinity of 
the mine. Carried. 

Src. 6. A copy of a location notice of a mining claim, tunnel-site, 
or mill-site shall be handed to the recorder of this district within 20 
davs from the posting of said notice on the claim, or the location 
shall be held as abandoned. Carried. 

Sec. 7. In order to hold a possessory right to a claim there shall 
be not less than one hundred dollars’ (8100) worth of work done 
thereon during each year, and in performing such labor 500 cubic 
feet in picking ground and 125 cubic feet in blasting rock shall be 

estiniated as one hundred dollars. Carried. 
327 Sec. 8. It shall be the duty of the recorder to eall meet- 

ings of the quartz miners of this district whenever a petition 
is handed him signed by ten or more persons owning quartz claims 
in this district, on the legal representations of such quartz-claim 
owner, requesting him to give notice of such meeting for the pur- 
pose of altering or amending the laws of this district, or for the elec- 
tion of a quartz recorder, and such notices shall be posted in at least 
five conspicuous places in the district for at least ten days previous 
to the meeting, and it shall be the duty of the recorder to record all 
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location notices upon the payment of his fees. He shall have the 
right to appoint one or more deputies, and shall be entitled to the 
following fees: For recording quartz claims, mill-sites, and tunnel 
rights, cach two dollars; and for deeds, bonds, motgages, and other 
instruments of writing, one dollar for each folio, and fifty cents for 
each additional folio, and certified copies of location notices shall be 
furnished for one dollar each. 


7 Amendment to See. 9. 
028 On motion that [at] any meeting hereafter called it shall re- 


quire a two-thirds majority of the quartz miners present to 
decide any measure before said meeting. 

(Sec. 9 adopted as amended.) 

Sec. 9. The district recorder is hereby authorized to administer 
oaths or affirmations when the mining laws of the United States re- 
quire the same relating to mining purposes. Carried. 

Sec. 10. The present recorder, T. H. Carr, is hereby declared 
elected recorder for the year ending December oist, 1877. Carried. 

Sec. 11. The records are hereby declared to be the property of the 
district. The recorder shall turn over to his successor in office, and 
in the event of the organization of a county in this district he shall 
turn over to the recorder of the county all the reeords of lis office 
when such county organization is completed. Carried. 

Committee: John M. Murphy, chairman; Henry Spencer, 5. P. 

Bomans, John Bell; George L. Houghton, secretary. 
O29 We hereby certify that the above laws were adopted by the 
miners, in mass meeting assembled, section by section, De- 
cember 30th, 1876, to take effect from this date. 
D. KE. CASTIGAN, President. 
T. Uf. CARR, Secretary. 


Sec. 12. Ata mecting held by the quartz miners of Whitewood 
quartz mining district in Gayville, D. T., on the 6th day of March, 
A. D. 1877, the following resolutions were adopted, to wit: 

Resolved, That we, the quartz miners of Whitewood quartz min- 
ing district, In mass meeting assembled, re-enact and legalize the 
laws heretofore passed and adopted in this district, and that Th’s 
HH. Carr, the present recorder, be elected and is hereby declared re- 
corder of this district for one year from this date. 

S. P. BOMANS, Chairman. 
GO. L. HOUGHTON, Secretany. 


Sec. 15. At a mecting held by the quartz miners of Whitewood 
district on the loth day of May, A. D.1877, the following 
Sov) resolutions were adopted, to wit: 

Be it enacted by the quartz miners of Whitewood mining 
district, in mass mecting assembled, That the quartz recorder of said 
district is hereby authorized to turn over all records, laws, papers, 
and documents belonging to said office to the reeorder of deeds of 
Lawrence county, D.'T., within thirty days from date, and the re- 
corder is requested to take receipts for the same when delivered. 

s. P. BOMANS, Chairman. 
T. Hl. CARR, Secretary. 
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Sec. 14. T. H. Carr, Esqr.—sSir: Your petitioners would respect- 
fully ask that a meeting of the quartz miners of Whitewood quartz 
district be called in conformity with section (9) of the laws of said 
district for the purpose of changing a portion of section twelve (12) 
of said laws and for the transaction of such business as may legally 
come before the meeting. 

Gayville, April 50th, 1877. . 

Signers of the eall: W.M. Bull, James Ryan, John Sinclair, 
831 W.H. Reed, E. I. Gallaher, M. Goldman, L. P. Elliott, D. 
Jones. 

In compliance with the foregoing petition, the following notice 
Was given : 

May 25, A. D. 1877.—To all whom it may concern: Notice is 
hereby given that a mecting of the quartz miners of Whitewood 
district will be held at the house of ‘Thomas Hanley.in Gay ville, on 
the 8th day of June, A. D. 1877, at 7 o’cloek p. m., to transact im- 
portant business relative to the records of Whitewood district. 


The meeting convened in pursuance to public notice and J. I. 8 
Coleman was elected president and Wm. Lardner secretary. 

On motion, that the following portion of section twelve (12), to 
wit, “ and in the event of the organization of a county in this dis- 
trict he shall turn over to the recorder of the county all the records 
of this office when such county organization is completed,” and the 
whole of section fourteen (14) be repealed. Carried unanimously. 

J. HT. S. COLEMAN, Chairman. 
WM. LARDNER, Secretary. 


Dol Notice is hereby given that a meeting of the miners of 

Whitewood quartz mining district will be held in the house 
of Thomas Campbell, of Gayville, on the 7th day of September, 
1877, at 7 o'clock p. m., tor the purpose of clecting a recorder to fill 
the vacaneyv caused by the death of the late recorder, Thos. H. Carr, 
who was killed by the Indians August 27th, A. D. 1877. 


J. B. CARR. 


Meeting convened in pursuanec to call of notice and adjourned 
to the office of the deputy recorder, on placer claim No. 4 of Dead- 
wood gulch, above Discovery. 

On motion, J. B. Carr be elected recorder of Whitewood district 
for the year ending March 6th, 1879, or until his suecessor is duly 
elected. Carried. 

W. H. BROWN, Chairian. 
J. B. CART, Secretary. 


Trerrirory or Dakota, - 

County of Lawrence, Whitewood Quartz Mining District, f~" 
I, James B. Carr, being first duly sworn, deposes and says: 
300 ~=©6o dE. am recorder of Whitewood quartz mining district, In Law- 
rence county and Territory of Dakota; that the above and 
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foregoing are true and correct transcript- of the laws of Whitewood 
quartz mining district, as they appear on file in record of White- 
wood quartz district. 

Dated this — day of ——, A. D. 187-. 


Subscribed and sworn to before me this — day of _ A. D. 
187-. 
oo+ Lours P. Errrorr was then called as a witness on the part of 


the plaintiff and testified as follows: 

I first came to the Whitewood quartz mining district July 3d, 
1876, and was engaged with one Thos. Hanley in the saloon 
business in Gayville. J. P. Mekinnis was in the grocery business 
at Gayville in the spring and summer of “77. [knew Robert Curlin, 
James Manning, and James Lynch in Feb. & March of that year, and 
they were working on the Caledonia lode. The reason I know that 
is this: Manning and Curlin came to us and asked us to go security 
for some powder and fuse and other articles at McKinnis’ store at 
that time, which we did, and the articles were charged to us. They 
paid for them themsclves afterwards. We might have paid some of 
the bill ourselves. The bill amounted to about eighty dollars. 
This was about the first of Feb’y. [ saw the entry charged to us 
from the 5th to the 20th, and [ saw those books to-day. I do not 
remember whether we furnished any other parties with material or 

supplies at that time, but don’t think we did. T was not an 
350 owner in the mine at that time. I think I was on the 

Caledonia mine in the month of February. I use- to go over 
to Lead City every weck or two,and generally went to see them. At 
these visits in February Manning and Curlin were working there. 

I would not like to swear whether I was there in Mareh or not: 
I was back and forth while they were at work, but whether it was in 
the month of March or not I cannot tell. I went up once in Feb’y 
with aman named James Burns. The boys were then at work. I 
don’t know of any work being done there before we furnished the 
tools, and think they must have worked there a month and a half 
or two months. I never saw Jimmy Lynchat work there, and don’t 
remember who did the windlassing; I think the two men were on 
top when I was there, and 1 know Manning showed us some of the 
rock. 

I remember the flurry here about rerecording claims on account of 

the Indian reservation. LT was not on the Caledonia claim 
336 about that time. I got an interest in the claim from James 
Manning shortly after the settlement of the Indian reservation. 


To all of which testimony of the witness, L. P. Elliott, that relates 
to acts done and statements made prior to the 28th day of Febru- 
ary, 77, defendants’ counsel objected as incompetent, irrelevant, and 
immaterial, and moved the court to have the same stricken from 
the evidence in this cause, which objection was overruled by the 
court and motion denied. . 
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In accordance with the suggestions of the court and consent con- 
tained on page 25 of this bill of exceptions, and to save the point 
as therein provided, the defendants except. 


On cross-examination the witness further testified as follows: 


I did not see the entry made in McKinnis’ books at the time that 
the articles were furnished, and I do not know whether the entry 
is correct or not. [ saw Curlin and Manning at work soon 
37 ~—s after the articles were got. | cannot tell whether they were 
interested in any other claim except the Caledonia at that 
time, but presume they were. [I do not know of my own knowledge 
that they worked anywhere else. | was there 2 or 5 times in I*eb., 
but did not see Jimmy Lynch, and don’t think he was working there 
atall. Curlin and Manning were working then in the old discovery 
shaft, which was then +40 or 50 ft. deep. When I was there it was 
about noon and they were eating their dinner. [| took it for granted 
that they were working. 


O08 J. M. Murpny was then recalled on the part of the plain- 
tiff and testified as follows: 

The Caledonia claim was located anew in March, 1878, and a re- 
location certificate was filed in the office of the register of deeds of 
this county at that time. I got the field-notes from Mr. Smith of 
his survey and drew the notice, as | was acting as the attorney for the 
Caledonia company at that time. Smith gave me a copy of his 
field-notes of the survey of the Celedonia made in the fall of 77 and 
I copied that. Ile had written out the certificate with the exception 
of the two last clauses in it, which I wrote. (Witness here handed 
a paper purporting to be a copy of the certificate of relocation of the 
Caledonia lode, dated March 2d. 1578.) [know nothing about the 
accurateness of the field-notes given my by Mr. Smith. The mem- 
bers of the company in Feb’r. and Mareh, “77, were Henry Lackey, 
Peter O'Neal, Michacl Ileffron, Michael Lyneh, L. P. i lliott, J. NI. 

Murphy, and, I betieve, John Morrow. I did not see any of 
339 — them working on the mine in leb’y and March of that year. 

They were working for themselves and they worked for me. 
James Lynch was working for his brother, Michael Lynch. 

To all of which testimony of the witness, J. M. Murphy, that 
relates to acts done or statements made prior to the 2Sth day of 
Ieb., 1877, defendants’ counsel objected on the ground that the same 
was irrelevant, incompetent and immaterial, which objection was 
overruled by the court. 

In accordance with the suggestions of the court and consent con- 
tained on page 25! of this bill of exceptions and to save the point 
as therein provided, the defendant- execpt. 

O10 W. L. Smira was then recalled as a witness on part of 
plaintiff and testified as follows : 

(Witness handed a paper purporting to be a copy of the location 


certificate of the Caledonia lode, dated Mareh 2d, 1878.) 
17—170 
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There is a mistake in the course here running from corner No. 6 
to corner No. 1, in this, that there is substituted a bearing to a prom- 
inent mountain peak instead of a bearing of an end line. The effect 

of this will be that if a person undertakes to plat the lode from these 
field-notes he would not be able to make it close. If a person went 
upon the ground with these field-notes to retrace this survey to the 
points here he would rot close on the ground either; he would not 
come back to the starting point; but with the field-notes and the 
monuipents on the ground it will bring you to corner No. 6, south- 
east corner, all right—that is, from corner No. 1, southeast corner, it 
would bring him to the northwest corner all right; from there it 

would ran you off in entirely another direction; it would run 
341 you north 50° west, instead of south 85° 20- east, or north 88° 

20- east. (Here plaintiff offer- in evidence paver referred to, 
purporting to be the new location of the Caledonia lode, containing 
field-notes of survey, dated March 2d,1875, signed by James Lynch, 
Michael Hefron, Henry Lackey, Robert Curlin, Peter O'Neal, James 
Manning, John M. Murphy, Louis P. Eetliot, & John Morrow. — liled 
in the office of the register of deeds of Lawrence county, at 3 p.m., 
Mareh 2d, 1878, and recorded in book 15, page 292, of the reecord- 
of said office, and which is in the words and figures following, to 
wit: And to the introduction of which as evidence defendants’ coun- 
sel objected on the ground that the same was Irrelevant, immaterial, 
and incompetent, which objection was overruled by the court. In 
accordance with the suggestions of the court and consent contained 
on page 255 of this bill of exeeptions, and to save the point as there- 
in provided, the defendants except.) 
3942. Trrrirory or Dakota, | 

Lawrence County, i- 

Know all men by these presents that the undersigned, having 
complied with the local laws, customs, and regulations, and the 
mining act of Congress of May 10th, 1872, have located 1,500. ft. 
linear and horizontal measurement on the “Caledonia” lode, alone 
the vein thereof, with all its dips, spurs, veins, lodes, and ledges, 
with 150 feet in width on each side of the middle of said vein at the 
surface, with the surface ground within the lines of said claim, 500 
feet on said lode, running southeasterly from the centre of discovery 
shaft, and 1,000 ft. running northwesterly from the centre of said 
discovery shaft, situated on the east side of Shoemaker gulch and 
south side of Bobtail gulch, about 1,500 feet from its confluence with 
Deadwood creck, and about 2,000 feet south of Central Citv,in White- 
wood quartz mining district, Lawrence county, Dakota Territory, 
described more particularly by field-notes of survey, as follows 
to wit: 

Commencing at a stake for corner No. 1, being the S. E. eor. from 
which the N. W. corner stake of Minnie Tunnel site brs. N. 32° 30/ 
W.,and Mammot Tunnei site brs. N. 50° 45’ W., and promi- 
343  nence mountain peak brs. N.50° 15’ E. (var. 15° 307 east), and 

prominent mountain peak brs. S. 72° 45’ W.; thence N. 
1° 40’ W. 500 ft. to a stake for corner N-. 2; thence 16° 30’ W. 1,000 
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ft. to a stake for corner No. 3, from which dead pine tree 14 inches 
bears N. 21- E. 26 feet, and pine tree 10 inches8.55° W., and promi- 
nent mountain peak brs. N. 0° 30’ W.; thence N. 10° I, and 
prominent mountain peak brs. S. 85° 207 W. 500 fect to a stake for 
corner No. 4; thence S. 16° 380- I. 1,000 ft. to a stake for corner No. 
oO; thence S. 1° 40’ I. 500 ft. to a st ake _ corner No. 6, from which 
a pine tree 12 inches bears N, 55° 50- [. 25 feet, and a pine tree 12 
inches brs. 8. 9° 50’ W. 22 ft., and a prominent mount un peak bears 
N. 2- west, and a ledge of rocks in place bears N. 73° 30’ E.; thence 
N. 88° 20- I. 300 ft. to the place of beginning. Mtns in the v icin- 
itv: “Clara No-. 1 and 2,” “Queen of the W “est, ” “© Goldfinch,” and 
“ Hieh Lode.” 

Iield-notes of survey in office of Smith and Ankeny, Deadwood, 
for further reference. 

This location is made ata reloeation of said “Caledonia” lode, 

and of the boundaries established by a survey of the same 
344 made by Smith [&] Ankeny on Nov. 14, 1877, which said 

survey established the lines of said lode as above described, 
and which said lines were the same as when said claim was first 
located, and as the same has been claimed and possessed by the 
owners of said lode ever since. 

This location is a new location without waiving any rights under 
previous locations or possessory rights of said lode, and is made by 
the undersigned for their benefit in the proportions in which they 
own their respeetive interest- In said Caledonia mine at the date 
hereof, the undersigned being the present owners thereof. 

This claim was first located June 15th, 1876; date of the present 
location, March 2d, 1878. 

Whitewood mining district, Lawrence Co., D. T. 

JAMES LYNCH. 
MICHAEL HEFFRON, 
HENRY LACKEY. 
ROBERT CURLIN 
PEPER ONE 
JAMES MANNING. 
JOTIN M. MURPILY. 
LEWIS P. ELLIOTT. 
JOUN MORROW, 
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TERRITORY OF DAKOTA, i. 
County of Lawrence, - 


I, C. HW. MeKinnis, register of deeds in and for said county, 

345 in the Territory of Dakota, do hereby certify that the fore- 

going is a true and correct copy of the onginal as the same 

appears of record in book 15, page 2 2), of the records of this office. 
Filed at 3 p.m., March 2d, 1878. 


Witness my hand and official seal this the 12th day of August, 


A. LD. 1878. 
H. Mck INNIS, 


Register of Deeds. 
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[ have interlined the error in lead pencil in this copy as indicated, 
and, with this exception, it corresponds with my field-notes. 

On ecross-examination the witness testified as follows: 

This is not a correct copy of the field-notes of my survey. [am 
positive of that, but Ido not understand that there was anything 
improper in the parties changing the ficld-notes when they filed this 

last location notice in March, ’78, if they desired. I do not 


346 know that there was anything binding upon them by that. 


They could have run the claim off in another direction if 


they wished, and they might if they desired have run the claim im 
a different direction in March, ’78, from my survey, but they could 
not if they followed ny field notes. J think any ordinary civil en- 
einecr and surveyor going upon the ground with this copy of my 
ficld-notes could, without the aid of monuments upon the ground, 
follow out the lines justas I surveyed them. Ile would see the 
mistake that the south end line as given in this copy was not par- 
allel with the north end line. As we understand the law the end 
lines must be parallel. The surveyor would run by this copy from 
the southeast corner north 30° and that is the true course as marked 
on the map here in court. The var. would be 15° 30’ east the side 
lines as laid down on that map here in court, and as given in this 
copy are the same. The side lines in both run 1° 40’ west and the 

course as glyen Is north 1° 40’ west in both. The mistake ts 
Ot7 in the course from the corner marked No. 6, or the southwest 

corner to corner No. 1, and this mistake would run the south 
end line as given in these notes north 350° east. 

I explain that that runs the end line 1° 40’ west, and the mistake 
given is inthe south end line, and the only mistake in the description 
in this copy is the closing ena line from post No. 6 to post No. 1, a 
distance of 300 feet, and any person closing the lines would observe 
the error. 

[ think it isa mere clerical error. The error is in the last closing 
course of the survey. [| do not know whether the Caledonia has 
been swung or not. 

In my survey I ran from the discovery in a southerly direction 
within about 50 feet of the black stump. T did not go to the stump. 
This stump was the only monument that I found marking the 
boundaries of the Caledonia claim. 


otS GEORGE KENNEDY was then called as a witness on the part 
of the plaintiff and testified as follows: 


In February and March, 77, I was livine in Gayyille and knew 
the Caledonia claim and some of the parties who owned in it— 
Manning, Curlin, and [IcIhott. About the latter part of I-eb. or Ist 
of March Mr. Eliott and me went over to Lead City: passed alone by 
the claim—I could not tell the time exactly : we passed right by the 
pris shaft; we we Mr. Manning there, who was the only one 

recoltieet of seeing > he Was on the dum yal tl » doi r 
anything—more below, | presume; there to ppt mateo 
shaft, and the appearance indicated that they were working. I could 
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not tell whether the tub was above or below. The way I fix the 
date of our visit 1s this: Very shortly afterwards I started down to 
Rapid creek, along about the 10th or 12th or 20th of the month, 
probably, and about the 20th of April they were building a cabin 

down there on Rapid, and we had a very big snow-storm that 
o49 [know of, and this occurrence must have been a couple of 

weeks before. Iam positive that we had that snow-storm about 
the 20th of April, and that this visit to the Caledonia was at least a 
couple of weeks before. 


On cross-examination the witness further testified as follows: 


In the month of February, 777, [ was engaged in doing nothing, 
and I thing James Manning and Robert Curlin were engaged in the 
same business in that month. J] saw them around Gayville; Man- 
ning was stopping there, I believe; I cannot recall any particular 
day during the month-of February, ’77, that I did anything or had 
something done. J do not remember what day that I had the work 
done on my own claim first. [ only passed over once to Lead City 
with Mr. Elliott by the Caledonia. I think it was along the latter 

part of February or first of March; I think from the 25th to 
300  ~=the last of the month. On the 20th I was in Gayville or 

South Bend, doing nothing; if IT remember rightly, [ lad 
nothing to do. Ido not know the day I started for Little Rapid, 
but I can guess within 5 or + days of it. I was there 5 or + days 
before the snow-storm, and I walked down from herein one day ; I 
started down between the loth & 20th, [ think, and on the 5d or 
4th day after | got down we started to build the cabin. I think 
now that the snow-storm was about the 19th or 20th of March. I 
had no interest in the Caledonia. I have talked about this just like 
any one would talk about a suit, but then that’s nothing. 


On re-examination the witness testified as follows: 


I remember the flurry that was here about the time of the news 
that the Indian reservation was removed, and it was a day or two 
after that, or a few days after, that I went down to Little Rapid. 


Sol A. J. Rigpy was then called as a witness on the part of 
plaintiff and testified as follows: 


I am the superintendent of the Caledonia Mining Company, and 
first became acquainted with the Caledonia mine August 18th, 1578. 
I first came here in June of that year. [Twas here when Mr. Bell 
purchased the Caledonia mine, at which time there was work going 
on in an open cut, which is represented on the map. There was very 
little work being done at the time. A cut and tunnel had been run 
in at that time. I saw the west centre stake and the discovery stake 
and the southwest corner stake. The parties then were Mr. Lackey, 
Mr. O’Neal, and James Lynch, [ think, and they sold out to Mr. Bell. 
There were 4 or 5 of them altogether. After the sale was made to 
Mr. Bell I was appointed superintendent—that is to say, 1 was en- 
gaged by Mr. Gashwiler on the 18th of August, 1878, and as soon as 

; 


1384 JOHN NOONAN ET AL. VS. 


the present company was formed [ was appointed superintend- 
852 ent, and have remained in possession ever since. At the 

time that the mine wassold by Mr. Bell to the Caledonia com- 
pany T had possession of it for Mr. Gashwilder. Considering that I 
was in Mr. Gashwilder- employ until [ received my appointment regu- 
larly from the seeretary’s office, Mr. Bell bought for the Caledonia 
company, and Mr. Gashwilder represented Mr. Bell in this purchase. 


The following question was then asked of the witness: 
5 4 

Q. What would you say is the value of that discovery shaft and 
that open cut and the other work upon the Caledonia claim at the 
time Mr. Bell purchased, exclusive of the costs of building the road 
to Gayville? 

To which question defendants’ counsel objected on the ground that 
the same was Incompetent and immaterial, which objeetion was over- 
ruled by the court, and to which ruling defendants’ counsel excepted. 


Answer. I did not examine the work for the purpose of estimating 
its value at that time, but I would estimate it as exceeding 
3950 ~~ three thousand dollars in value. 
(). Since you took charge of the mine what is the value of 
the work done upon it? 

To which question defendants’ counsel objected, on the ground 
that the same was Incompctent and immaterial, which objeetion was 
overruled by the court, and to which ruling defendants’ counsel 
excepted. 

Ans. It would be about $200,000.00 exclusive of the purchase 
price and of other titles purchased. 

On cross-examination the witness further testified as follows: 


Q. Tow mueh profit has been realized? 
Ans. Not any. 


Co 


o4 Tromas S. O’ONEIn was then ealled as a witness on the 
part of plaintiff and testified as follows: ; 


I first beeame acquainted with the Caledonia mine the 15th or 
16th of June, 776. 1 made a location in that vicinity myself in ’76, 
called the “ Empire,” which covered about 2 of the Caledonia, and 
[ carefully observed the stakes of the Caledonia at that time. I saw 
the south centre end stake, which stood about 100 feet south of the 
discovery shaft of the Empire and 200 feet west. The southwest 
corner stake of the Caledonia was a birch stake or stump. The 
southeast corner was a stake. [ never saw any of the north end 
stakes except the northeast corner, and that was a small tree. The 
stakes were blazed on the Inside facing the elaim and had IMscrip- 
tions written upon them designating respectively what the stakes 
were. I saw these stakes the summer of ’76 twice. 

I left the hills on the -fth of November, 1876, and did not re- 

turn here again until the 2Ist of April, 77. [I again went 
855 upon the ground 4 or 5 days after my return in company with 
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Judge Clagget to show him the location of the Empire, know- 


Ing that we were in conflict with other claims and I wanted him to 
investigate the matter. We went to the discovery stake and the 
ast side line stake and the southern end stakes of the Caledonia, and 
on our way home we went by the northeast corner stake. I could 
not see any difference in the positions of the south end stakes, which 
I then pointed out to Mr. Clagget as compared with their old posi- 
tions where I had seen them in the year 1876. They occupied the 
same relative positions. I did not notice change in the northeast 
corner stake. It was the same tree. 


306 J. M. Mourpry, being recalled on the part of the plaintiff, 
testified as follows : 

Iwas in the office of the Caledonia Gold Mining Company, In 
San francisco, in the month of March last, and there I saw the seal 
of the corporation and had it In my hand, and saw impressions 
taken from it. 

I have examined a certified copy of the appointment of Mr. Rigby, 
as the agent of the corporation, and the seal thereto; that has been 
introduced in evidence here and it is a correct impression of the 
seal of the corporation. 


OT J.J. Witttams was then called as a witness on the part of 
the plaintiff and testified as follows: 

I first came to the Whitewood quartz mining district, Lawrence 
county, D. 'T., the sd of January, 1576. I had no occasion to record 
any quartz claims prior to the Ist of Juiy of that year, but after- 
wards had one recorded in ’76. There was a mining custom here 
in ‘76 that was governed by a meeting held when the Whitewood 
quartz Inining district Was organized on the 22d of Feb’y,’76. About 
15 or 20 miners assembled at my cabin here, where Deadwood now 
is, and they passed a resolution adopting the United States laws and 
the Jaws of the Perritory of Dakota, and organized the Whitewood 
quartz mining distriet. Fé. B. Parker was clected mining recorder of 
that district, and my understanding is that he opened a recorder’s 
oflice for recording quartz claims inimediately thereafter, but do not 
know this of my own knowledge, as I had no business with him 
until later in the year. 

308 (The witness here was asked the following questions :) 


Q. Do vou know anything about the custom of the miners to 
record with Parker and in his office during the vear 1876? 

Objected to by defendant on the ground that the same is incom - 
petent, irrelevant, and immaterial. Objection overruled by the 
court, and to which ruling defendant, by his counsel, then and 
there excepted. 


Ans. I know several claims that was located and I suppose re- 
corded during that time. IT never examined the books of the quartz 
mining recorder until October, 776, and I should judge there was 
then a good many claims recorded from the looks of the book. I 
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the present company was formed I was appointed superintend- 
352 ent, and have remained in possession ever since. At the 

time that the mine wassold by Mr. Bell to the Caledonia eom- 
pany I had possession of it for Mr. Gashwilder. Considering that I 
was In Mr. Gashwilder-’ employ until T receiv ed my appointment regu- 
larly from the secretary’s office, Mr. Bell bought for the Caledonia 
company, and Mr. Gashwilder represented Mr. Bell in this sane Ise. 


The following question was then asked of the witness : 


Q. What would you say is the value of that discovery shaft and 
that open cut and the other work upon the Caledonia claim at the 
time Mr. Bell purchased, exclusive of the costs of building the road 
to Gayville? 

To which question defendants’ counsel objected on the ground that 
the same was Incompetent and immaterial, which objection was over- 
ruled by the court, and to which ruling defendants’ counsel excepted. 


Answer. I did not examine the work for or of estimating 
its value at that time, but I would estimate it as exceedin: 
od0 ~~ three thousand dollars in value. 
Q. Since you took charge of the mine what is the value of 
the work done upon it? 


ir 

> 
yr 
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To which question defendants’ counsel objected, on the ground 
that the wias Was Incompctent and immaterial, which objection was 
overruled by the court, and to which ruling defendants’ counsel 
excepted. 

Ans. It would be about 8200,000.00 exelusive of the purchase 
price and of other titles purchased. 


On ecross-examination the witness further testified as follows : 


Q. Tow much profit has been realized? 
Ans. Not any. 


354 Tomas S. O'ONern was then ealled as a witness on the 
part of plaintiff and testified as follows: 


I first became acquainted with the Caledonia mine the 15th or 
16th of June, 76. I made a location in that ss myself in 76, 
ealled the “ Empire,” which covered about 2 of the ¢ ‘aledonia, and 
I carefully observed the stakes of the Caledonia at that time. I saw 
the south centre end stake, which stood about 100 feet south of the 
discovery shalt of the Icempire and 200 feet west. The southwest 
corner stake of the Caledonia was a bireh stake or stump. The 
southeast corner was a stake. I never saw any of the north end 
stakes except the northeast corner, and that was a small tree. The 

stakes were blazed on the inside facing the claim and had inse rip- 
tales written upon them designating respec tively what the stakes 
were. I saw these stakes the summer of ’76 twice. 

I left the hills on the -fth of November, e and did not re- 

turn here again until the 21st of April, 77. I again went 
305 upon the eround 4 or 0 days after my ania I company with 
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Judge Clagget to show him the location of the Empire, know- 


ing that we were in conflict with other claims and I wanted him to 
investigate the matter. We went to the discovery stake and the 
east side linestake and the southern end stakes of the Caledonia, and 
on our way home we went by the northeast corner stake. I could 
not see any difference in the positions of the south end stakes, which 
I then pointed out to Mr. Clagget as compared with their old posi- 
tions where I had seen them in the year 1876. They occupied the 
same relative positions. I did not notice change in the northeast 
corner stake. It was the same tree. : 


396 J. M. Murpry, being recalled on the part of the plaintiff, 
testified as follows : 

[I was in the office of the Caledonia Gold) Mining Company, in 
San I’ranciseo, in the month of March Jast, and there I saw the seal 
of the corporation and had it in my hand, and saw impressions 
tuken from it. | | 

I have examined a certified copy of the appointment of Mr. Rigby, 
as the agent of the corporation, and the seal thereto; that has been 
introduced in evidence here and it is a correct impression of the 
seal of the corporation. 


OT J.J. Winrtams was then called as a witness on the part of 
the plaintiff and testified as follows: 

I first came to the Whitewood quartz mining district, Lawrence 
county, D.'T., the 3d of January, 1876. I had no oceasion to record 
any quartz claims prior to the Ist of Juiv of that year, but after- 
wards had one recorded in ’76. There was a mining custom here 
in ‘76 that was governed by a meeting held when the Whitewood 
quartz mining district was organized on the 22d of Ireb’y,’76. About 
15 or 20 miners assembled at my cabin here, where Deadwood now 
is, and they passed a resolution adopting the United States laws and 
the laws of the Perritory of Dakota, and organized the Whitewood 
quartz mining distriet. EE. B. Parker was elected mining recorder of 
that district, and my understanding is that he opened a recorder’s 
office for recording quartz claims inmmediately thereafter, but do not 
know this of my own knowledge, as I had no business with him 
until later in the year. 

505 (The witness here was asked the following questions :) 

Q. Do vou know anything about the custom of the miners to 
record with Parker and in his office during the year 1876? 

Objected to by defendant on the ground that the same is Incom- 
petent, irrelevant, and immaterial. Objection overruled by the 
court, and to which ruling defendant, by his counsel, then and 
there excepted. 


Ans. I know several claims that was located and [ suppose re- 
corded during that time. [never examined the books of the quartz 
mining recorder until October, 76, and IT should judge there was 
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then a good many claims recorded from the looks of the book. 
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saw but one book. I don’t know that I have knowledge of any 
quartz mining claim that was located here in 1576 that was not 
recorded. 


At this point it is admitted by counsel on both sides that 
359 the following are the facts as they existed and may be found 
by the court as a part of its finding in this case, viz: 

That on the 80th day of Deeember the miners of Whiteweod 
quartz mining district established said district and adopted the 
rules and regulations which have heretofore been admitted in evi- 
dence, and that prior thereto there was no custom, rule, or regula- 
tion concerning lode claims in force in the said district, except a 
eustom of recording such claims in a mining recorder’s office, but 
that said custom did not preseribe the time within which such ree- 
ord should be made. (See page 145 for mining laws referred to.) 


360 Micuarn Lynen recalled on the part of plaintiff and testi- 
fied as follows: 


In March, 1875, | got a new location notice for the Caledonia 
mine from Mr. Clagget. [took it to Lead City and gave it to my 
brother, James Lynch, and he posted it on the tree by the discovery 
shaft. [saw it there the next day. I know of my own knowledge 
that that notice was recorded in the office of the register of deeds of 
Lawrence county. 

‘To the best of my knowledge the value of the work done on the 
Caledonia claim from the 15th of June, ’76, to the 28th of February, 
1S77, was worth seven or eight hundred dollars, and the value of 
the work done from the 25th of Feb., 77, until the 28th of Feb., 78, 
was worth more than 8900.00, and between the 28th of Feb., 78, 
and the month of June following more than a thousand dollars. 

[ believe work was going on when this relocation notice of March 
2d, 775, was posted, at which time we had a survey made of the 
Caledonia. ‘This relocation was made to make our title better. 

361 On cross-cxamlnation the witness further testified as fol- 
lows: ' 

This relocation was made at the suggestion of Judge Clageet, as 
there was some defect in our location before that in regard to the 
lines of Clara No. 2. The latter claim included our discovery 1, 
where all this work had been done. We did not change the boun- 
daries in any respect. ; 

The plaintiff: here rested their case, and the defendant, to main- 
tain the issues on his part, introduced the following testimony : 


3652 In |the] District Court, First Judicial District. 
CALEDONIA GOLD MINING Co. 


Us. N-. 121. 


JOUN NOONAN, 
Tirrirory oF Dakota, County of Lawrence: 
Filed December 3d, A. D. 1851. 
PRANK J. WASHABAUGH, Clerk, 
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Bill of Exceptions. 


Filed this 27th day of July, A. D. 1882. 
B.S. WILLIAMS, Clerk. 


Defendant’s Case, Book 2. 


U9 L. P. IKKELLoGG, a witness produced on the part of the de- 
fendant, testified as follows: 

I came to Lawrence county on the 5th day of June, 1877. (Wit- 
ness was here handed a small book, purporting to be a copy of book 
No. one of the Whitewood quartz mining district records, end re- 
corded by I. B. Parker, mining recorder of said district in 1876.) 
I compared this book with book number one of the mining records, 
The recorder read from the original and I compared this copy with 
it as the original was read off, and attached my signature in several 
places to this copy. This is a correct copy of the original book as it 
was at the time of the comparison. This copy is the same now, and 
is correct in every respect, as it was when I compared it. As to the 
record of the Bobtail location I should say that it [is] the same as 
it was in the original, but I don’t remember particularly about any 
of the locations. The comparison was made in the early part of 

1878. 
364 Here defendant offers the book in evidence to establish 
the record of the Bobtail lode location, as recorded in Feb., 
1876, and which is in the words and figures following, to wit: 
BiLaAckTAIL, eb. 24, 1876. 

Bobtail, lead situated on the left-hand fork of Bobtail euleh, 
Lost distriet, commencing at the northeast end of Gold Run lead, 
running 1,500 feet northeasterly course from the placeof beginning ; 
discovered I*eb. 21st, 1876; located Ieb. 24, 1876, by H. 5. Ireton, 
T. Ik. Carey, D. G. Chizum. 

On cross-examination the witness further testified as follows : 


The comparison of this book with the original was made by me 
with James B. Carr, the mining recorder in the early part of 778, 
before he left the county. In some eases I examined the 
365 original entries, but he read of- the original book and I fol- 
lowed the copy. I think this copy is in Mr. Carr’- hand- 
writing. 
366 J. D. McIntyre was then called as a witness on the part 
of the defendant, and testified as follows: 

In the spring of 778 I was associated with Mr. Clapp in Deadwood 
as a partner, as mining engincers and surveyors. We made a survey 
at that time of the Bobtail lode and of the Caledonia; Mr. Clapp 
did the work on the ground, and the field-notes of his survey were 
recorded in our books. I have the field-notes. The Caledonia sur- 
vey was made from stakes on the ground at that time, marking its 
boundaries, and the Bobtail survey was made from the notes of a 
former survey made by Mr. Kello, which we checked over to see if 
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it was correct; this survey of the Caledonia was made in the spring 
or summer of 1878. I made a survey of the Bobtail lode myself in 
January last, which was the first complete survey that I ever made 
of it; before that time I had taken our field-notes and made con- 
nections between it and other claims in that locality, and 
367 mapped them in various ways at different times. (Witness 
was here directed to look ata map hanging on the wall, in- 
scribed “Map of the Bobtail mine,” and showing in connection 
therewith the lines of the Caledonia mine and Queen of the Iills 
and a portion of Clara No. 2, purporting to have been made by 
J. D. MelIntyre.) Phat map was prepared by myself from actual 
surveys, and is correct in accordance with those surveys. The dot 
near the southeasterly end, marked Bobtail discovery shaft, close to 
the old trail, is correctly located on that map with reference to its 
actual place on the ground, and the square, black dot, marked Cale- 
donia discovery shift, is correctly located on that map with reference 
to the place it occupies on the ground, and the mark designated as 
the Caledonia open works is also correctly located. The blue line 
there, marked Shoemaker’s gulch, correetly shows that locality with 
reference to these conflicting claims, and the dark line, 
868 marked old trail, running close to what is marked on the 
mapas Bobtail discovery shaft, correctly represents the old 
trail upon the ground leading up Shoemaker gulch, over the hill, 
from Bobtail to Lead city. 

On cross-examination the witness further testified as follows: 

The diagram attached to the original complaint in this action ap- 
pears to conform exactly with this map on the wall, which I pre- 
pared. ‘The only ditference is that the diagram does not show Shoe- 
maker gulch, nor the Queen of the Hills mine. The boundaries of 
the two claims correspond. I know where the tunnel — below and 
west of the Bobtail discovery shaft, on the same side of the hill, but 
it is not marked on thet map. 


(Ifere withess was directed by defendant’s counsel to mark its loca- 
tion on the map, which he proceeded to do.) 


(IIere follows diagram marked p. 369.) 


O10 The deposition of I. S. Irrron was then offered & read in 
evidence on the part of the defendant, and which is as follows: 


[ resided in the Black Ifills, Dakota, in the nvddle of November, 
75, until the middle of August, 778, and was engaged there in min- 
ing. I know where the Bobtail lead is on the east side of Shoemaker 
gulch, in the Whitewood quartz mining district, D.'T., and became 
— with it under the following circumstances: About the 21st of Feb., 
1876, as | was passing, on the ground T saw some quartz croppings ; 
and on the 24th of that month, as weil as T ean remember, Thos. E. 
Carey and Daniel G. Chizum and myself loeated there a quartz min- 
ing claim, and called the same the Bobtail lead. We peced off the 
leneth and the width of the claim) and put up squared posts and 
blazed trees to mark the boundaries of the claim, and put notices on 
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the posts defining what boundaries of the claim they marked. We 

made the discovery by the quartz cropping out on top of the 
871 = ground, where we sunk a shaft about 4 feet deep. We also 

sunk another shaft close by 8 or 10 feet deep, and had a cut 
run into the hill, but I do not remember the length or depth of that 
eut. Carey, Chizum, and myself sunk the first shaft, and a Mr. Ra- 
bore & Coleman did the other work for us on a contract. I consider 
that this work, and which was all done prior to July 4th, 1876, was 
worth at least $150.00. 

The south centre end stake was a dead pine stump or part of a 
tree which we blazed and marked south centre end stake of the 
Bobtail lead. I think the southwest corner stake was a piece of a 
dead tree picked up close to this spot; 1t was set upon the ground 
anid stones piled around it to sustain it, and it was blazed and writ- 
ten on with a pencil, northwest corner. [am not positive whether 
on that day there was a staked placed on the west side centre, but J 
ain of the impression that there was; [do not remember its descrip- 
tion. The northwest ecrner of the claim was marked by a stump 

or portion of a dead pine tree standing there and which we 
O72 ~~ blazed and marked with a fead pencil, the northwest corner 

of the Bobtail lead. The north centre end stake was a piece 
of a dead pine tree that we picked up near the spot. [Wel] set it 
up and supported [it] by stones. It was blazed [and] marked the 
north centre end stake of the Bobtail lead. The northeast corner 
of the clarm was marked by a green pine tree which we blazed and 
marked the northeast corner of the Bobtail lead. [am not positive 
whether there was or was not a stake on the east side centre; my 
Impression is that there was. The southeast corner was marked by 
a piece of dead pine picked up close to the spot, set up, and sup- 
ported by rocks, and blazed and marked the southeast corner of the 
Bobtail lead. The three north end stakes were blazed and marked 
in lead pencil by myself. Chizum & Carey assisted in setting up 
the other stakes, but I am = not positive which one of us done the 
writing on the other stake. 

The discovery shaft of that lode was situated a little over 200 
fect north of the south centre stake. North of the south centre end 
stake, when I first made the discovery, | blazed and marked a tree 

situated on the claim. It stood about 25 feet southwest of 
373 the discovery hole, and [ placed a notice upon it about as 
follows: 

Notice that we, the undersigned, claim (1,500) thirteen hundred 
feet in a northerly and two hundred feet in a southerly direction 
from this stake, or this lode. 


Iam not positive what was the width claimed in the notice. It was 
named the Bobtail lead in the notice; the notice was dated Feb. 
24th, 1876, and was signed by myself, Chizum, and Carey, and I 
filed a notice of the location with Mr. Parker, recorder of the White- 
wood quartz mining district. The discovered shaft of the Bobtail 
lode was sunk in gold-bearing quartz rock. [could see the gold 
plainly with the naked eye. Some time in the month of April or 
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May, 76, | made a contract with Mr. Raburg and Mr. Coleman by 
which they were to do a certain amount of work on the Bobtail 
claim, and we were to give them a one-third interest therein. They 
went to work on the claim soon after I made this contract and 
Ot: sunk a shaft 8 to 10 feet deep, about 25 feet northerly from 
tle discovery shaft; they also run a cut above and south of 
the discovery shaft. The shaft the y sunk was in quartz rock and the 
cut was run in slide and quartz rock mined together. 1 do not know 
how long the discovery and boundary sti akes of the Bobtail remaied 
sti nding, but I saw some of them there after this work had been done 
by Raborg & Coleman. I sold my interest in the Bobtail to a man 
named Thos. Mahan about the last of Feb. or Ist of March, 
S77. I fix this time by my having been out en the Wolf Mountain 
stampede in the month of December, and having been taken’ sick 
after my return, and it was just as I was recovering when I made this 
deed of the Bobtail to Mahan. Mahan came tome at that time and 
wanted to buy my interest in the claim ; we agreed upon the terms 
and then we went to John M. Murphy and he drew up the papers. 
I then delivered the deed of conveyance to him; this was 
370 the last of Ireb. er Ist of March when it was written by Mur- 
phy. The deed bore a previous date; [ think it was dated in 
the December previous; it was antidated at the suggestion of Mahan. 
Mahan agreed to pay me, and did pay me, for the Bobtail lead 
$150.00. Carey sold his interest in the Bobtail lead to me in M’ch, 
1s76. I do not know whether Chizum’- name was in the deed along 
with mineor not. I gave him for it an interest in a placer claim on 
Gold Run gulch. [ never had a power of attorney from Chizum to 
sell his interest in the Bobtail mine. 


On eross-examination the witness further testified as follows: 


[ don’t remember whether the northwest corner stake was a tree or 
part of a tree. The Gold Run claim was immediately south of the 
Bobtail, and at the time when we staked the Bobtail I saw the north 
centre stake of the Gold Run lode. I don’t know that there was any 

distanee—as much as 3 feet—between the north centre end 
376 stake of the Gold Run and the south centre end stake of the 

Bobtail, as it was our Intention to set the south end stakes of 
the Bobtail so as to correspond with the north end of the Gold Run, 
and I cannot say Now that we intended the Bobtail to be an exten- 
sion of the Gold Run lode, but it was my purpose to measure the 
Bobtail claim from the north end of the Gold Run, whieh I did. I 
did not intend to follow the direction or course of any other claim, 
and I was governed by my judgement. [I do not think that we fol- 
lowed the course indicated by the Gold Run location. Iam not 
positive that we set the side centre stakes at the time that we located 
the claim, but I think we did. 

John M. Murphy wrote the deed to Thos. I. Mahan in his office at 
Gayville, Lawrence Co., D.'T. I do not know who owned the build- 
Ing where his office was at the time, but it is my opinion that 
the recorder of the mining district had an office there on the same 
floor (second) with Murphy. I know where Tom Hanley kept his 
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saloon. It was on the same side of the street with Murphy’- 
377 office and was close to it, but can’t say whether it was adjoin- 

ing or not. There was another paper drawn at the time be- 
sides this deed, but the form of which £ don’t remember. It was 
intended to govern to conveyance to Mahan. I left it with Murphy 
for safe-keeping, and he afterwards told me it was destroyed in the 
Gayville fire. This paper stated that if Mahan failed to pay me one 
hundred and fifty dollars by the first of the October following the 
conveyance by me to Mahan was to be null & void. Murphy men- 
tioned gold coin of the United States in this contract, but the under- 
standing between Mahan [and] myself was that it was to be dollars. 
About the first of October following Mahan paid me a quantity of 
gold dust on this contraet, which I took for $50.00. I demanded 
the remaining $100.00 from him afterwards. IIe did not pay it 
until August, ’78. Before I acknowledged this deed to Mahan, 
which I did on August 12, 1878, IT had sold the Bobtail claim to 
aman by the name of Wells in February, 1875, because I was ad- 
vised by John M. Murphy that my previous deed to Mahan was void 
on account of the non-payment of the $100.00. The deed which I 
made to Mahan was not acknowledged at the time that I delivered 

it to him. I believe it was signed & delivered on Sunday, 
378 about the 12th of August, 1878. I acknowledged that deed 

before the clerk of the district court of Lawrence county, D. 
T., and received the $8100.00 from Mahan. The 8100.00 was an in- 
ducement for me to acknowledge it. Mahan made no threats, but 
MeLaughlin threatened that if I did not acknowledge it that he 
would endeavor to make me do so. The threats did not have any- 
thing to do with my acknowledging the deed, but the receipt of the 
$100.00 did. 

I remember something about the recording of claims by miners 
in the month of Mareh, 1877. I did not record the Bobtail at that 
time with the mining recorder, as I had sold it. I never stated, be- 
fore this recording of claims, to any parties that [ had abandoned 
the Bobtail claim. I may have stated or said something to some 
parties about not prosecuting the work, but I never said that I had 
abandoned the claim. I know John Flaherty, Thos. I. Mahan, 
Jack Dawson, and Bill Trainor, and I did not state to Flaherty, in 

Gayville, nor to any others on the Giant lead, in the month 
379 — of Sept., 1876, near the Bobtail claim, that I had abandoned, 
or words to that effect. 

Some of the parties named had jumped the Bobtail location, 
and when I met them on Giant Til in Sept., 76, I was acting 
the part of an arbitrator abount the Giant lode. They were at that 
time fortified on the hill, and were considerably excited, and I said 
to them that I was not going to fight them about the Bobtail ; that 
was Just what I told them. I gave them no such understanding as 
that I had no further claim to the Bobtail lead, and that they might 
remain in peaceable possession, but I did give them to understand 
that I would not fight or shoot over it. 

.I gave a deposition in this case heretofore at the request of the 
plaintiff, at the office of S. D. Prior, in this city (Winfield, Kan.), on 
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or about the 16th of Oct., 1878, before I. 8S. Bedilion, clerk of the 
district court of this (¢ omley) county, upon the same subject. I 
was duly sworn as a witness at the time, and [ signed that deposi- 

tion. I don’t remember now what questions were asked me 
880 sat that time in relation to the matter of abandonment nor 

just what my answers were, but my memory was not In as 
good a condition then asit is now, as my health was not as good then 
as itis now. I have talked freely with the attorneys on both sides 
for the last two days, as they both have been questioning me. I 
have talked with the attorney for the defendant about the facets of 
the case, but nothing was said about the testimony to be given by 
other witnesses. 

We talked about five minutes, and that was about all the time we 
occupied in the conversation. 

I think the reason why | did not record the Bobtail claim in 
March, 1877, when the other miners here were recording claims, was 
because IT had conveyed the same to Mahan. ‘The conveyance was 
a conditional one, as | understood it, and was to become void upon 
the failure to pay the money. A part of the money only was paid 
at the time agreed upon. 

The discovery shaft of the Bobtail lode as left by myself 
381 and coloeators was + or 5 fect square and 4 or 5 feet deep. 
don’t know how lone we worked. We worked there at 
different times; sometimes all three of us, and sometime- only one. 
Under the circumstances then existing if T had to do the work mnyself 
I would require about 10 days. There wasa lack of suitable tools— 
a lack of blacksmith- to keep the tools in order—a lack of food— 
severity of weather, the ground being frozen very hard—lack of 
clothing and big snows. If a man had the proper tools, proper 
facilities, it would ordinarily take about 5 days’ labor. The shaft 
was on the side of a hill. [don’t mean that its average depth, in- 
eluding upper and lower side, would be about 5 feet. 

The tools we had were picks & shovels, and we ought to have 
a drill and hammer. The shaft which Coleman & Raborg sank was 
from 8 to 10 feet in depth, and from 5 to 6 feet in width, and about 
the same in leneth. I don’t remember the dimensions of the eut, 
but it was some 10 or 12 feet lone, about + feet wide, and about 6 

fect deep in the front or face. It started on the side hill, and 
382. was run in until it reached the depth mentioned. I know 

that a portion of this cut was in quartz rock. I don’t know 
that there was any slate init. There might have been a little in 
the side on top. The cut was a little west of south of the discovery 
shaft towards Shoemaker gulch. I know that 4 or 5 feet of this eut 
was-in quartz rock of my own knowledge. It would take a man 
about LO days to sink that shaft. It was sunk in slide & quartz rock. 
There was abouta foot and a halfofshde, and the balance all quartz. 

[am positive there was quartz in the Coleman & Rabore shaft & 
cut, but am not positive as to the quantity. Torunthe eut it would 
require seven or eight days’ work. [ do not remember any other 
work. After Coleman & Rabore done this work we estimated it 
worth at least $100.00. They came to me and relinquished the con- 
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tract, because the rock did not prospect good enough to suit them, 
and that they had got other interest, and they wanted to relinquish 


the contract. 

At the time of the re-recording of claims, in March, ’77, other 
parties were 11 possession and claiming portion of the ground 
on which the Bobtail had been located ; the Caledonia cov- 
ered a portion; the Clara No. 2a portion 
Queen of the Hills covered a portion or not. 


3580 


about. 


Q). 81. 


I don’t know whether the 


I have seen a stake 
about the Bobtail shaft marked Clara No. 2 and also one marked 
the Neptune, but did not see any location notice that I remember 


If at the time of this recording of claims, in Mareh, 1877, 


this Mahan deed was not in fact made, have you any reason why 
you did not relocate the Bobtail claim, and was not [it] a fact that 
you had lost all faith in the claim and did not intend having any- 
thing more to do with it and that other parties were In possession of 


the ground ? 
Answ. No, I have no reason. 


My impression is that I would have 


recorded it; no, [ had not lost all faith im it; IT had a little faith 
yet; I entertained one interest concerning the claim with the sup- 


position that the deed to Mahan was not made; 
parties in posession of the claim at that time. 


there were other 


Miners’ wages ranged from four to six dollars per day from Jan. 
to July, in the year 1876, in the Black Hills. 


ost 


On redirect examination the witness further testified as fol- 


I never instituted any proceedings to set aside the deed to Mahan 
for non-compliance with the contract, nor did I offer to refund the 


$50.00 which he paid me. 


J. M. Murphy informed me that the deed 


became Invalid on account of the non-payment of the money. There 
were two witnesses to the execution of the deed, but their names I 


have forgotten. 


I afterwards acknowledged it of my own free will, 


and the 8100.00 which IT received at the time that | acknowledeed 
it was the balance due from Mahan to me on the contract, and I so 


understood it at the time. 
within 25 feet of the Bobtail discovery shaft. 


On reeross-examination the witness testified : 


The Clara No. 2 discovery shaft was sunk 


About the time that I acknowledged the deed Mahan and I went 
to McLaughlin’s office. Tle showed me the deed to 


O50 


I said it was. 
officer and acknowledge it. 


swer that question at the present moment. 


refused to acknowledge It. 


and 
pointed to my signature; asked me if that was my signature ; 
Ile then asked meif Pwould go before a proper 
I told him that I would not an- 
Ile then asked me if I 
I said that I could not answer that either 


at that time, as I did not [know] what I was there for, and if he 
would inform me what he wanted of me | could give himanswers. He 
then made a statement that he could have me brought before a jus- 
tice of the peace, or some proper officer, and asked me if that was 


my signature. I then said to him that I have not denied the signa- 


Crakk ccs AR al anata NE, ens Sie cS eh Epa ania Ril na aes 8 Cl Oe Rineins es — 


144 JOUN NOONAN ET AL. VS. 


ture, and when he asked me again if I would go and acknowledge 
it I told him I was not ready to answer his question yet. Then he 
said that I was combined with the Caledonia boys to defeat Mahan. 
Mahan said that I was not. McLaughlin also said he would make 
me a party to the proceedings, and accused me of being combined 
with the Caledonia boys to defeat Mahan. I told him I did not think » . 
that I was brought there to be abused, or something to that 
386 effect, and that if he wanted to take any proceedings against 
me to go ahead. Mahan did not coincide with McLaughlin, — + 
but said he was ready to pay me the $100 as soon as I would ac- 
knowledge the deed, and I went and acknowledged it and he paid 
me the $100.00. Murphy was a lawyer and [ relied on his opinion 
about the deed and the contract; thought myself that the deed was 
» void if the contract was not complied with. I don’t remember say- 
ing in my former deposition, or in my conversation on Giant Hill 
when I was acting as arbitrator, that I had lost faith in the Bobtail 
mine, or that I didn’t think it would paz, or that I had not done 
work enough on it, but I may have made a broad assertion that I 
did not think that the quartz in that locality was very good or worth 
killing one another over, or that I hadn’t done work enough on my 
mine to know whether it was any account or not. I know that I 
talked in a pacific manner to pacify them and evert the im- 
387 = pending trouble. The work that Raborg and Coleman had 
done was as valuable as any other work in developing the 
claim, but they did not do the amount of work which they had con- 
tracted to do. 


055 Defendant then offered in evidence the deposition of DANIEL 
G. Ciizum, of date Dee. 31st, 1879, which was as follows: 


[ was residing in Deadwood gulch, on claim No. 5, below Dis- 
covery, in Lawrence county, Dakota Territory, in the spring and 
summer of 1876, and engaged in prospecting and mining. I dis- 
covered and located the Gold) Run lode. I had about 6 years ex- 
perience In quartz mining in Montana; was one of the locators of 
the Bobtail lode. This claim is located at the head of Shoemaker 
gulch, on the northerly side of a ridge that divides Bobtail gulch 
from Gold Run. The claim was discovered by [reton & Carey some- 
where between the 15th & 28th of Feb., 1876. They went across the 
ridge to prospect for placer mine on Gold Run gulch, and on the 
way discovered cropping of the lode. They marked a dead pine 
tree, and wrote a notice on it with a pencil that they claimed the 
lead. The quartz cropping contained gold, which I saw in it with 

my eyes. The Bobtail lead was located by Ireton, Carey, & 
389 myself. We done some digging on the lower side of the lead 
and also some on the upper side; satisfied ourselves that it . 
Was quartz in place, and then we measured and staked off the claim. 
I marked some of the boundary stakes, but not all. The southeast 
corner was marked by a stake and a mound of rock piled around it. 
The centre on the west side was a green tree of the pine kind, and 
the centre stake on the east side was a stake. The southwest corner, 
the northwest corner, and the northeast corner [ cannot deseribe. 
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The south centre stake was either a pine, oak, or quaking ash stub. 
I am not certain what the north side centre was. [am satisfied that 
that there were two or three other trees or stumps marking the boun- 
daries beside those I have deseribed, but IT cannot now place them 
inmy mind. There was a notice on the stakes of the name of the 
lode, the number of the stake, and on the discovery stake was the 
name of the lode, the name of the locators, the date of location, and the 

number of feet we claimed in length & width. The stakes were 
390 marked by Ireton, Carey,& myself. Afterthe location I worked 


one day on the claim with a man that had been sent by Ire-) 


ton. I eannot describe the work except that we sank a shaft, the 
lower side of which was about 4 feet in depth and about 6 feet in 
length. We also made a cut commencing at the path turning up 
Shoemaker gulch, on the lower side of the lead, which extended up 
to the lode. This cut was about 10 or 15 feet in length and was 
wide enough for us to lift the dirt out of. We done some digging 
on the upper side of the lead, perhaps two or three feet deep. I 
know of no work done on the lode in the month of Mareh except 
what was done by myself and colocators. I do not know that either 
of the locators sold his interest in the Bobtail in’ 1876. I estimate 
the reasonable value of the work done by Carey, Ireton, & myself, 
prior to April 15, 776, at 825.00. T marked a dead pine tree as a 
discovery stake myself on the day we located the claim, and this 

was between 2 & 4 hundred feet from the south end of the 
ool lead. This was a dead pine tree about 12 to 15 inches in 

diameter, and | wrote on it the name of the lode; that it was 
the discovery stake, the date of discovery, the number of feet claimed 
in length and on each side of the discovery point, and the names of 
the locators. IT wrote this notice myself on that tree. Ido not know 
how long it stood there, but it was there the last time I was on the 
ground in 776. In putting up the stakes they were supported at the 
bottom by being put in the ground some, but not very deep, and 
puting rock around them; they were all 4 feet above the ground. 
The claim was in brushy and uneven country, so that it depended 
entirely on the character of the ground as to how tar they could be 
seen by persons approaching them. IL do not recall any personal 
acquaintance with Frank Raborg and J. TH. Coleman, but knew 
them merely by reputation. IT know nothing about the contract 
made with them to do work upon the Bobtail lode in April, 1876, 

except what [got from Ireton. [fe informed me about the con- 
392 ~~ tract at the time, and I said arrangements that he made with 

them would be satisfactory to me. [never saw them at work 
on the lead, but passed by there several times and saw that there had 
been work done there by some persons, and supposed that it was 
done by the men of whom Ireton spoke. I was engaged in other 
work which I thought more important, and paid little attention to 
it. I sold my interest afterwards to Mahan. I did not abandon my 
interest in the Bobtail, but when [ left the hills in ’76 T left Carey 
& [reton there, and [ supposed that they would represent the claim. 
In the spring of ’77 T went back to Deadwood to collect some money 
which was due me; I also intended to go to the Big Horn country 
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to prospect there. While I was at Deadwood I did not go upon the 
claim nor did I see Ireton & Carey, but went off on my ‘prospecting 
tour, and have not been there sinee. I had it in my mind, how- 
ever, that I would go back there some time, and, if it had not been 

relocated, that I would represent it by labor. I never author- 
393 ized any one to sell my interest in the Bobtail claim, I left 

the Black Hills in ’76, and when I returned in ’77 it was not 
to remain there any longer than to collect the money due me. 
Ireton never reported to me that he had sold my interest in the 


claim. 
On eross-examination the witness further testified as follows: 


[ do not know what the terms of the contract was with Raborg & 
Coleman; what I learned was from Ireton, and do not know ya 
they threw up the contract. I saw some work done only a few feet 
distant from the Bobtail discovery, which I suppose was ‘done under 
this contract. This was about the latter part of May, while passing 
over to Gold Ran gulch. I did not particularly examine it and 
cannot tell how many days it would take two ordinary miners 
to do the work I saw. My deposition has already been taken 
in this ease twice, and once I made an affidavit. I do not 
know what the legal definition of the word abandon is, but 

I understand it to mean to forsake, to give up, to 
394 disclaim or disown. In one of my depositions I said that be- 

fore T made the deed to Thomas I. Mahan that I had never 
sold it nor given it away, and, therefore, never abandoned. it, and 
when I so stated understood that abandonment of a mining claim 
included either selling it or giving it away, and I have no different 
understanding now. I did not know in 1876 what amount of labor 
the laws of Dakota required, but [ did know that if the amount re- 
quired was not done each year that the claim would be subject to 
relocation. | had never given up the idea after I returned from the 
Bie Tlorn Mountains to lowa of returning to the Black Hills for the 
purpose of developing and working the Bobtail lead until I sold to 
Mahan. I gathered the idea from Mahan at the time I sold that it 
had been relocated and that he had bought the interest of Carey & 
[reton. Ile paid me 825.00 for my interest. I knew nothing at that 
time that the Caledonia Gold Mining (\ ompany, Clara No. 2 “Mining 
Company, & the Queen of the Hills “Mining Company were each in 

possession of large portions of the Bobtail lode, claiming to 
395 own the same,or had been working upon the ground, and I 

do not recollect of ever having heard of such claims before I 
left the Thills. [do not recollect of seeing any shafts sunk to the 
southwest of the Bobtail discovery about 30 feet, or north of it about 
50 feet. | was not over the eround after the month of June, ’76. I 
did not notifv any parties that they were working on my eround, for 
the reason that I did not know that any such parties were working 
there. 
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O96 The deposition of JAMes H. AnprRson was then read in 
evidence on the part of defendant, and is as follows: 


I ama farmer, and livein Wright county, Iowa. I came to Law- 
rence county, Dakota Territory, in the latter part of Feb., 76, and 
resided there until July, ’77; was engaged in prospecting & mining 
while there. I know where the Bobtail lead is, near the head of 
Shoemaker gulch, and first saw it on or about the 15th of March, 
‘76, as I was going over to what is called the Giant lode. I subse- 
quently became interested in the Giant lode. The north end of the 
Giant location joined the Bobtail on its southern end. I knew 
Ireton. At that time I saw the discovery notice on a tree a few 
feet to the southwest of the discovery shaft; it was a dry, dead pime 
tree. I read the notice; it claimed 1,500 feet in a northerly «& 
southerly direction and, I think, 600 feet in width. but of this I am 
not certain. Nearly all the first claims located at that time claimed 
60U feet in width. According to the measurement we made after- 

wards that discovery tree of the Bobtail stood within the 
097 ~~ boundaries of the Giant mine. I have forgotten which was 

the other location, but one or the other lapped over. I saw 
that same tree there for some time afterwards—couidn't state how 
long—perhaps a month; it was cut down when [ passed there the 
other day; the stump is there vet. In the spring of 1876 [ was 
staking the Giant mine and found a small stake of the Bobtail, or I 
think it Was intended for astake; think it was the centre end stake— 
will say the southern end stake of the Bobtail; this was a small, 
dead pine tree, cut off about 4 or 5 feet above the ground, on which 
was a notice claiming the Bobtail mine. It’s my recollection now 
that we cut down the stump close to the ground and made a stake 
of it for the Giant mine. At that time there was a small hole dug 
there 53 or 4 feet wide, 5 or +4 feet deep, 5 or G feet in length; this 
hole or cut run nearly ina north and south direction and was in 
quartz, and it was 12 or 15 feet east of north of this stake of the 
Giant that [speak about. Afterwards, in the spring of 1576, [saw 
Coleman & Raborg working there a few feet away from this hole; 
they were sinking a shaft 5 or 6 feet square, and the material was 
quartz and tahose slate; this was in the latter part of April. Cole- 
man was a partner of mine in other mines at that time. IT saw 

them there at work on two oceasions. [also saw a cut there 
o9S some time In the month of May, as well as this shaft, which 

[was] some 5 or 10 feet deep, about 5 feet wide, and some 10 
or 12 feet long; this cut was sunk in red-leoking quartz; it was a 
little south & west from the shaft where Coleman & Raborg were at 
work. The value of all the work done there that spring on the 
Bobtail claim was about $150.00. 


On cross-examination the witness further testified as follows: 


I was present and earried the tape-line ; we measured off the Giant 
lode and saw the south end centre stake of the Bobtail; this was the 
fore-part of June, “76; we then established the northern boundary 
stakes of the Giant. [ never saw any north boundary stakes of the 
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Giant before this time. We first established the north centre end 
stake of the Giant by cutting down a tree and marking the stump ; 
then we placed the northeast corner ste ike, as I have stated, by cut- 
ting down the Bobtail stake; then we put up the novthvweat corner 
stake. The northerly center end stake of the Giant was distant from 
the Bobtail Discovery hole in a westerly direction down the hill 
about 150 fect, and stood to the east of the channel of Shoemaker 
gulch —I should say 500 feet. The northwest corner stake 
899 of the Giant stood within about 150 feet from the channel of 
the gulch. We removed what we took to be the northerly 
eenter end stake of the Bobtail—whiech was a tree—about 150 feet 
in a westerly direction, and east of the centre of Shoemaker gulch. 
I consider the centre of Shoemaker gulch the prong or fork which 
bears up near the foot of the mountain west of Shoemaker gulch, 
and this south centre end stake of the Bobtail stood between 5 & 
GOO feet a little north of east from the place where this deepest chan- 
nel of Shoemaker gulch comes up to the top of the divide going over 
towards Golden Run. As I said, the south eentre end stake of the 
Bobtail lead was a tree, and it stood about 40 feet distant from the 
Discovery tree, in a southeasterly direction. It was hewed on two 
sides, and it had the same names on it that were on the Discovery, 
and we concluded they didn’t want two discovery stakes. I remem- 
ber Treton’s name and old man Chizum’s on those notices—at least 
that is my recollection when [I come to study about it. [am 
400 not positive as to the distance between the two trees, but Tam 
not far from the correct distance. -Aeross the face of a stake 
that we cut down was written in pencil mark “ Bobtail lode,” anda 
notice claiming 1,500 feet ina northerly direction. I don’t think it 
claimed anything in a southerly direction, nor do [ reeolleet whether 
it ssid end stake or not; [don’t remember having seen any other 
stukes of the Bobtail. 7 

Q. 55. If Henry 8S. Ireton should testify in this ease that the south 
eentre end stake of the Bobtail, as he established it, was distant about 
500 feet from this dead pine tree, near the hole which you saw in 
March, 1S76, what would vou then think as to the correctness of 
vour recollections of the distance from this pine tree to the stake 
which you removed ? 

A. Well, it depends. Well, T should think he was wrone. Of 
course he ought to know better than me, but I should say he was 
wrong. TIT never measure- it; never had any occasion to. 

(). 56. If Daniel G. Chizum, another of the locators of the Bobtail, 
should testify “e it its south centre end stake was from 200 to 400 
fect southerly from this dead pine tree, whe [woul a you then think 
as to this small pine stump which you removed being the south cen- 

tre end stake of the Bobtail ? 
4) Answ. Well, I should either have to think that they had 
two end stakes or that that was not an end stake. I know 
both Treton and Chizum. It was in April when [ saw Coleman and 
Rabore first at work there. [ used to pass by there once or twiee a 
week during the month of May, but never saw them working in the 
same place on the Bobtail more than once. I saw a shaft prior to 
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July that was more than 10 feet deep on the Bobtail lead. T think 
the first shaft that they sunk in April was that deep. I didn’t meas- 
ure it; walked up to it, looked into it, and examined the stuff that 
was thrown out of it. I passed by there about two weeks ago alone, 
while going over to the Hlomestake mine, but saw no trace of the 
Work that was done there in April & May, 76. My statements as to 
distances, directions, quantity of work, &e., are based upon general 
recollection of matters + years after they occurred. 

My being mixed up in the Giant location caused me to take more 
notice of the Bobtail location than I otherwise would have done. I 
I don’t remember now cf reading any other notice on that tree ex- 
cept the Bobtail; there might heve been and [ might have read it 
and not remember it now. I¢ would be more like to remember about 

the Bobtail on account of the controversy. 
402 Q. 58. Are you positive, Mr. Anderson, that the notice 
Which you say you saw over the small pine tree from 20 to 
40 feet east of the dead pine tree claimed 1,000 feet in a northerly 
or northwesterly direction ? 

Ans. I am positive.as [to] the number of feet claimed, but it 1s 
possible it might have been northeasterly instead of northwesterly ; 
Iam not entirely positive about that part of it. 

Q. 59. Are you positive that the notice on the dead pine tree 
claimed 1,500 feet In any one direction ? 

Ans. Well, that is my recollection of it; of course I could be 
mistaken; that is the memory I have ef it now. The small shaft 
which I saw there in March was to the left of the trail going up. 

My recollection is that all of the work was in ground that 
403 could be worked with a gad—most of it with a pick and 

shovel. I have made another estimate of the vaiue of the 
work done there prior to July, 76, and I think it possible that it 
could have been done for 850.00 less than my former estimate; an 
ordinary miner using tools in ordinary condition and repair could 
probably do the work in 20 days. 

I became acquainted with Thos. I. Mahan in Utah before I came 
to the Black Fills, and I think I met him here in the summer of 
‘76; I did not see him at work on the Bobtail ground in the month 
of July, ‘76. T went out of here to Salt Lake on the 16th of June 
and got back the latter part of July, ’76; [I think it was along 
there—the latter part of May or fore part of June. i have no 
recollection of seeing a discovery stake, other than those that I have 
spoken of close, to this shaft that I saw in March, “76. I know 
where there were a number of holes sunk and cuts made down 
the hill in a northwesterly direction about 200 ft. from the Bobtail 
discovery ; they were made in May or June, 776, and T and Coleman 

dug the first one sunk there; it was after Raborg & Coleman 
404. had finished work. Coleman & Flaherty made a location 

there, so they informed me, called the Washington. It was 
located just below and near the centre end stake of the Giant; that’s 
as near as I can remember. I prospected one piece of rock out of 
the shaft where Coleman and Raborg were at work, but got nothing 
out of it. The shaft that Coleman and Raborg were working in 
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when I saw them was some feet north of the north end boundary 
line of the Giant, and also in an easterly direction. [ never looked 
for any Bobtail stakes other than I have testified about. I think the 
name of Muckles was also signed to the Bobtail location notice. I 
don’t swear positive as to that. In trying to remember the names 
that I saw there, I think Muckles’ name was on that stake. [T re- 
member that old man Chizum told me that Muckles was interested 
in the Gold Run. I now remember that the name of Thos, Ic. Carey 
was signed to the location notice of the Bobtail, but I do not reeall ‘ 
that the stake which we cut down and made a Giant stake of 
405 was the north centre end stake of the Gold Run lode, as well 
as the south centre end stake of the Bobtail. When I first 
saw the Bobtail, in March, ’76, the ground was frozen hard. 


On redirect examination the witness further testified as follows: 


, If there were any indications whatever on the stump of the small 
pine tree which we cut down and removed showing that it was a 
Gold Run stake I have forgotten them. We cut off all of the Bob- 
tail inscription in making a Giant stake of it. [remember that 
there was writing on both sides, and [ read the writing first on one 
side and then on the other, but, supposing that it was a Bobtail stake, 
I don’t remember that I paid any particular attention to the writing 
on only one side, and cannot say that | examined it sufficiently to 
satisfy myself that 1t was only a Bobtail stake. I did not then know 
that any other location reached that point, or that there was any 
chance for it’s being anything but a Bobtail stake. 


406 Prank RaporeG was then called asa witness on the part of 
the defendant and testified as follows : 


Iam engaged in mining and [ have been in the Black Ifills sinee 
about the Ist of April, 76.) Some 5 or 6 days after I came to Law- 


renee county I became acquainted with the Bobtail lead, on the left | 
hand side of Shoemaker gulch. I knew both Ireton & Chizum. J. 


H. 8. Coleman & myself made a contract with Ircton to doa certain 
amount of work on the Bobtail for a one-third interest in it. This | 
was some time in April or about the first of May. We worked in 
four different places. First in a shaft 4 or 5 or 6 fect deep, which 
was on the trail, then in another shaft a little up the hill from that, | 
then still further up going towards Lead City about 20 feet we run 
a cut, then again possibly 50 or 60 feet further. We did some more | 
work ona kind of a cut immediately below the discovery stump. | 
The whole surface of the ground there was covered with quartz sim- 
ilar to the De Smet quartz, and every place we sunk was in a quartz. 
My recollection is that the discovery stake was a stump 15 or 
407 = 16 feet Ingh, the top of which had fallen off or been burned . 
off, and on which stump was written the usual mining loea- 
tion notice. Vhe name- of Ireton & Chizum and another party, 
whose name I have heard frequently, was to it. In the two first 
places that I speak off we found that some work had been done—I 
should say $50 or S40 worth of work, in one place a cut, and then 
some 5 or 6 feet above that there was a shaft + to 5 feet deep, 5 to 6 
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feet wide. This shaft was in quartz, loose quartz; they had not got 
down to the solid formation, such quartz as you find on the Father 
De Smet and the Rhoderick Dhu—dashed with iron—frequently 
pieces nearly all iron. I never found any gold in it. We pro- 
spected it, | don’t know how many times, and we never got any gold 
at any time. I have been mining since 71, but this was my first 
experience in gold mining. The cut was started in from the trail 
and had a face of 4 or 5 feet, and was all run in broken quartz. We 
did not get down to the solid formation. The whole mountain 
seemed to be quartz. Coleman & I sunk this first cut a little 
deeper; then we went up higher on the trail and we run an- 
other cut 15 or 20 feet in length and wide enough so that 
we could work comfortably in it—from 4 to 5 feet wide— 
408 and it likely faced up 8 feet. It was all in quartz. The 
cut that we found was an ordinary prospect hole about 
oxGor6xb6. We sunk it a little deeper than it was when we found 
it—probably 3 or 4 ft. This was all quartz. We did no blasting. 
All the work which we did would not vary 20 feet from a straight 
line drawn from the first work we found to the discovery stake on 
elther side, and [ think that the farthest work away from the Bob- 
tail discovery would not exeeced 50 to 50 feet. We thought at the 
time that we had done considerably over $100.00 worth of work. 
I don’t remember now whether we were to get the title by the value 
of the work done or the number of feet which we were to sink, but 
we were satisfied that we had done over 8100.00 worth of work, and 
they were satisfied to give us the title. We couldn't take it because we 
couldn't get any gold there and was not satisfied with the prospect. 
I think we estimated our work at about $5.00 a day, and furnished 
our own tools and did our own blacksmithing. Ido not know 
which was the discovery of the Bobtail, the little cut or the 
409 shaft. There was two workings there when we went up, and 
both exposed all quartz. The Bobtail notice was written 
upon wood—on the stump, Is my recollection, and it has been cut off 
close to the ground since. The notice did not strike meas being 
different from the ordinary mining notice, but I cannot repeat it 
word for word. It claimed the usual mining claim of 500 feet im 
width by 1,500 feet in length in a northerly and southerly direction. 
I can’t reeall now whether it claimed an equal number of feet on 
rach side of discovery or whether it claimed more on one. side 
than on the other. Ireton & Chizum’- names were signed to it, and 
another party. The location purported to have been made prior 
to the time that we went there to work. We must have finished 
our work about the 20th or 25th of May. We sunk the shaft 
about ten feet deep. When I was there a few months ago the 
whole thing seemed to be faced up by what we call a dump. The 
discovery shaft that [ speak of is under the dump and filled up 
by it and is a part of the dump now. 
410 On cross-examination the witness further testified as fol- 
lows: 
I do not know the points of the compass there exactly ; can’t state 
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whether all the work was on a line due north and south or not. It 
was left of Shoemaker gulch and mostly to the left of the trail. Itis 
my recollection that we sunk the first hole which we found there 3 
or 4 feet. I think we found this cut facing up 5 or 6 feet, running 
into the hillside, and we sunk it deeper at the face, which would 
make 7 or 8 feet. We did not lengthen the cut—we sunk on it. It 
was the usual width, from 5 to 6 feet. The next work that we found 
was just up the hill from this cut, probably 5 or 6 feet to the left— 
this was a shaft—and we sunk this deep enough to make it § or 10 
feet. We had no windlass on the ground while working there; it 
was about 6 x 6 feet in width—just an ordinary prospecting shaft. 
Then we went above towards Lead City and we run a cut from 1o 
to 20 feet in length and wide enough to work comfortably, between 
4 & 6 feet. 
At the cut near the discovery tree I do not remember how 
411 much work we did, but I worked there at different times ; it 
was within 10 or 15 feet of the tree and between it and Shoe- 
maker gulch. We used no powder and did noé blasting, but 
whether we used gads and hammers or not I do not remember. 
The whole hillside there seemed to be a mass of quartz. We did 
not determine whether it was a ledge or a mountain of ore or what 
itwas. We found no walls; it was the same every place we sank. 
Wesunk in on [a] place on the right of the trail just below the dis- 
covery tree. I certainly read the location notice on that tree a num- 
ber of times. It was an ordinary mining location notice and did 
not strike me as being different from the ordinary miner’s notice & 
does not now, but TI cannot tell Just what it contained. I was posted 
at that time as to the requirements of the mining law of Congress 
of May, 1872, but was not as to the law of Dakota Territory. I may 
have heard some one say what the requirements of the law of Da- 
kota were with reference to the location of quartz claims, but I do 
not remember. [ understand that under the law of Dakota 
412. a quartz location may be 1.500 feet in length by 300 in width. 
We encountered no difficulty from frost at the time we went 
to work. I don't think there was any frost in the ground. I don’t 
see how the frost could have interfered with us, as where we were at 
work it was all quartz. While we were doing this work I lived at 
the mouth of Bobtail gulch, within 20 feet of Mr. Ireton’s eabin, 
and we went from our cabin right up Shoemaker gulch by the trail 
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to our work, a distance of about } of a mile. 
On re-examination the witness testified as follows: 


When I was there three months or more ago the place where we 
worked and the work that we did was so disfigured and obliterated 
that I could not tell exactly where we worked, but I think that the 
dump there now covers up and disfigures our work. The little cut 
or hole that was made on the right-hand side of the trail just below 

the discovery tree was in the neighborhood of 60 or 75 feet 
413 from the discovery shaft. Along there and while I was 
working there Mr. Flaherty & Mr. Anderson were running 
around the hills there and working below us. I saw them frequently, 
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nearly every day, prospecting around for claims. I remember Mr. 
Anderson visiting us, and one day he ordered me to quit work 
where [ was, as it conflicted with him in something. They wanted 
me to go back and work on the Bobtail discovery. Ile seemed to 
be very angry, and if I did not quit where T was at work he would 
raise old Ned. This was at the cut south of the discovery, imme- 
diately under the discovery tree, and the farthest work from the dis- 
covery. When I speak of the left of the trail and right of the trail 
mean as I you go up Shoemaker. My recollection is that the first 
cut started immediately on the trail and the shaft was about 10 or 
15 feet from the trail. 


On recross-examination the witness further testified as follows: 


Anderson claimed that he had found some rich float rock 

414 on the other side of the Bobtail, in Shoe naker vulch, or some 

place there; that he wanted to make a discovery and wanted 

me to go back to the discovery of the Bobtail. IT was then at work 

immediately under the discovery tree. I do not know whether he 
made any location there or not. 


415 A.S. SrewaArr was then called as a witness on the part of 
defendant and testified as follows: 


IT am register of the United States land office in Deadwood, Law- 
rence county, Dakota. An cflicial map of the Bobtail lead anda 
copy of the fields-notes of survey were filed in my office on the 19th 
day of April, 1878, together with a copy of the location and the re- 
location notice of that mine. 

Witness here identified a certificate copy of the location certificate 
of the Bobtail lode, which was filed in his office on that date, and is 
as follows, marked Defendant’s Exhibit “A:” 


Drr't’s Exurprr “A.” 


BLackTaIL, February 24th, 1876. 
Bobtail lead, situated on the left-hand fork of Bobtail @uleh, Lost 
mining district, commencing at the north end of Gold Run lead, 
and running 1,500 fect northeasterly direction from the place of be- 
ginning; discovered Tebruary 21st, 1876; located Icbruary 24th, 
1876, by Hl. 8. Ireton, T. Ie. Carey, D. G. Chizum. 


416 I hereby certify that the above isa true and correct copy of 
the original location notice of the Bobtail lead as said origi- 
nal appears of record in book 1, page 2, of the records of the White- 
wood quartz mining district. 
Gayville, D. 'T. 
"TT. IE. CARR, Recorder, 
By JAMES B. CARR, Deputy. 


The undersigned, being desirous — more fully comply with the 
laws of the United States, does hereby make and file this supple- 
mentary record to the said original notice of location to show pres- 
20—170 
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ent ownership and claim and to cover any illegality that might 
attach to making mining locations upon an Indian reservation. Now, 
therefore, 1, the undersigned, not waiving any rights had by prior 
location of said above-mentioned claim, known as the Bobtail lode, 
do hereby relocate said) Bobtail lead. Said) lead 1s situated on the 
left-hand fork of Bobtail gulch, now commencing at the discovery 
shaft and extending 1,500 feet northerly and 200 feet southerly there- 

from. TL also claim: 150 feet on each side of the discovery 
417 shaft as said claim was staked on the 24th day of February, 

IS76. T also claim all the rights and privileges guaranteed 
by the laws of the United States, Territory of Dakota, and local laws 
and customs of Whitewood district. 


THOMAS F. MAITAN. 


Endorsed. 

Terrirory oF Dakora, |. . 

County of Lawre nee, j nike 

Jeiled May L0th, A. D. 1877, at 11.40 a. m., and recorded in vol. 9, 
pave 1-4. 

J. A. WAND, 
Register of Deeds, 

By C. Ek. HANRAHAN, Deputy. 


ALS CLT. McK innts, being sworn on part of the defendant, testi- 
fied as follows: 

I am the register of deeds of Lawrence county, D. T., and took 
possession of the office about the loth of December, ’77. My prede- 
eessor in office was James A. Hand, and C. i. Hanrahan was his 
deputy. Pfere witness was shown a charred paper purporting to be 
the original paper filed in the register of deeds’ office May 10th, 1877, 
of which Exhibit "A" purports to be a certified copy of the record 
made from said original in vol. 9, page 144. The copy that A. 8. 
Stewart, register of the United States land office filed there April 
IMth, TS7S, is the same as this original as near as I ean make it out, 
excepiing the certificate of James A. Hand. The paper is badly 
burned. ‘Phe original seems to be in the handwriting of Mr. Carr; 
leant say whether it is or not, but it looks like it. 


On cross-examination the witness testified further, as follows: 


f cannot swear that I ever saw this burned location certificate of 

the Bobtail lead before the fire, but think I have; I think I 

419 remember seeing it on the records in the spring of 1875, 

about the time that application was made to patent the Bob- 

tail; that is my best recollection. I saw this burned paper purport- 

ing to be the location certificate of the Bobtail when it was filed in 
mv office for record atter the fire. 


[flere defendant introduced a location notice of the Bobtail lode 
by Ireton, Chizum, and Carey, and a relocation of the same bv 
Thomas Fk. Mahan, as recorded in the county reeorder’s oftiee of 
Lawrence county, D.T., on the 10th day of May, 1877, and ask- leave 
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to substitute a certified copy of the same on account of the dilapi- 
dated condition of the original certificate by reason of the fire of 
September 26th, 1879, which was permitted by the court after an ex- 
amination of the same by the plaintiff, and is now offered in’ evi- 
dence, and is the same as Defendant’s Exhibit “A,” last above re- 
ferred to. 


420 The deposition of Roperr JONES was next read and offered 
in evidence and it was as follows: 

I went to Lawrence county in 1875. I resided in Lead City until 
December, 776, when I left, and returned back again in the spring of 
‘77. I mean to say I lived where Lead City now stands, in 776. 1 
know where the Bobtail lead is,and became acquainted with its loca- 
tion, which is at the head of Shoemaker gulch, Whitewood quartz 
mining distriet, Lawrence county, Dakota Territory, about the Ist of 
March, 1876. 1 found the location made there by Jreton, Chizum, 
and Carey, called the Bobtail lead, and claiming 1,500 feet in length, 
and I think 150 feet in width on each side of discovery ; the width 
of the claim was either 250 or 300 feet; I think 300 feet; I read the 
loeation notice of the Bobtail — at that time; it was written on the 
discovery stake, and claimed 1,500 feet in length by 150 feet on each 
side, and had the names of Chizum, Ireton, and Carey on it. ‘This 

notice was written on a stake, and I found Ireton and Chizum 
421 there. Ireton was working on the left-hand side of the trail 

going up the gulch. I became acquainted with some of the 
boundary stakes of the Bobtail then; the south centre end stake was 
either a dead or a green tree—I don’t remember which—but it was 
afterwards cut down by Jim Anderson to makeastake for the Giant 
lode; I saw him cut it down. The southwest corner was a dry tree ; 
the southeast corner was a stake, about 43 feet high, with rocks piled 
around it; the cast side centre stake was a stake with rocks piled 
around it; the west side centre stake was a stake, 1f I remember 
right, because there was no timber at that point. The northeast 
corner stake was a green pine tree, with a notice squared in the side 
of it; the northwest corner stake was a dried tree; the north end 
centre stake was a dead tree—a stump—and was cut down in the 
spring, in April; the discovery stake was about 43 feet high, blazed 
on two sides, and the location notice written upon it. | think they 
claimed 75 feet southerly and 1,425 feet northerly from the dis- 

covery. I saw Carey & Jreton working; Chizum was upon the 
422 hill walking around. The work was about 75 feet from the 

south end of the claim and right close to the trail. These 
two men, Carey & Ireton, counting the Ingh price of living, high 
price of powder and tools and labor at that time in that locality, did 
$150 worth of work, I should think. In March | saw a cut there 
6 or 7 ft. long. The top was in loose quartz and the bottom was in 
solid blasting rock. It was run about southeast from the trail into 
the hill. I passed by it twice every day as I went to and returned 
from Deadwood. | saw Coleman & Rabore working there in the 
latter part of April and the early part of May in the same cat where 
Carey & Ireton had worked. They then went a little to the right- 
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hand side and sunk a hole, and after that they moved to the south 
[ passed there nearly every day while they were 


nnd made a hole. 
The shaft was about 


at work, and use- to stop and talk with them. 
75 feet northwest of the old discovery and was about 8 feet deep. 
The one farthest south was between 7 & 8 feet. [should 
423 judge that the discovery shaft was 12 feet deep. They were 
all sunk in loose quartz; the bottom was tolerably solid. I 
should think altogether the works was worth about 3400. I pros- 
pected some of the rock from the Bobtail claim myself that spring 
that I took out of the discovery shaft and out of the south hole—I 
think about 2 or 3 pounds—and I found gold in it. IT pounded it up 
in a mortar, and washed it out ina panand got 10 or 15 colors. In 
tiie discovery shaft there was exposed a good solid vein of ore, and 
you could trace it for two or three hundred fect by the cut crop 
south from the discovery, and you could trace it north a good place 
by the boulders along the course of the vein. 
Plaintiff! waived reading cross-examination. 


424 The deposition of James Hf. Hicks was then read and in- 
troduced in evidence and is as follows: 

I was on Deadwood gulch in the early part of January, 1876, and 
resided thereafter for a couple of years at Gayville; was engaged in 
mining and knew that mining claim at the head of Shoemaker 
eulch, Whitewood quartz mining district, called the Bobtail. I first 
knew it about the 27th or 28th of Feb., (76, as | was coming across 
What is knownas Clara Hillor Giant Hall. [would not be positive 
whether at that time the discovery stake was a tree or stake; there 
was a location notice on it, the substance of which, to the best of my 
recollection, was that under the heading of the Bobtail lead or mine 
they claimed 1,425 feet in a northerly direction and 75 feet ina 
southerly direction. I knew the location of it personally and visited 
it in company with Mr. Carey, one of the locators. Mr. Carey, Mr. 
Ireton, and Chizum’s names were in the notice written on the stake. 

The time I visited with ‘ir. Carey was in May, 1S76; when I 
425 first saw it, the end of February, work had been started and 
some work done on it; I should say $ or 10 days’ work. 

(). 15. State what was the condition of the Bobtail claim when vou 
visited it about the end of rebruary, LS76. 

A. It was staked—some work done on it. 

(). 16. State what work was done on it at that time. 

A. Well, I suppose there was 8 or 10 days’ work done on it at that 
time. 

Q. 17. State what that work consisted of. I allude to the end of 
February, 1876, when you were first on the claim. 

A. It consisted of an open cut. 

Q. 18. Where upon or what part of the Bobtail claim was that 
open eut? 

A. From 40 to 60 feet to the left of the discovery. 1 think it’s in 
threat neighborhood. 

Q. 19. In what direction from that cut did the diseovery stake or 
tree stand ? 
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A. I think it stood in a southwesterly direction or westerly direc- 
tion. | 
(). 20. About how many feet, if you recollect, did that discovery 
stake stand from the cut in a southerly direction ? 
A. It stood about 60 feet southerly or southwesterly. 
426 Q. 21. Give the dimensions of that cut as you saw it In 
February, 1876, about the end. 
Ans. About 24 feet in length and 8 or 6 feet—perhaps 8 feet—in 
width. J never measured it. 
Q. 22. In what material was that cut run ? 
A. With the exception, I think, of about 25 or 5 feet of stripping, 
it was in quartz. 
(). 23. How deep was that cut at that time ? 
A. I think the face was perhaps 10 or 11 feet. 
Q. 24. What kind of quartz was it run in? 
A. A part of iron-stained quartz. 
Q). 25. State if you ever prospected any quartz from that cut. 
A. No, SIP. 
(), 26. State if there was a dump at that cut. 
A. Yes, sIr. 
Q. 27. State the size of that dump. 
A. I would suppose there was probably 100 tons of ore. It might 
not have been that much. 
Q. 28. State when you were again on the Bobtail claim after Feb- 
ruary, 1876. 
A. I was over that trail frequently. 
Q. 29. State if vou observed any other work than that you have 
described on the Bobtail claim in 1876. 
A. Yes, sir. 
(). 80. Describe it, and also where in the spring of 1876 you saw it. 
A. It was an open shaft. I think that shaft was there as 
427 ~—s early as the middle of June, 1876. 
Q. 31. Give the dimensions of that shaft when you first 
saw It. 
A. I never was down the shaft, but, judging from the appearance, 
it was 12 to 15 feet deep, and perhaps 5 to 7 feet in width. 
(). 52. State What kind of material it was sunk tn. 
A. I suppose in quartz from the appearance of what came out of 
the shaft. 
QJ. 95. If vou ever prospected any of the quartz that came out of 
that shaft? 
A. I never did, but have seen free gold specimens. 
Q. 34. What do you mean when you say you saw free gold speci- 
mens? 
A. That was rock that shows gold. 
Q. 30. State if the free gold specimens which you say you saw 
were out of that shaft. 
A. Well, I think, they were—ves. 
Q. 36. State what other work besides the cut and the shaft you 
have described you saw on the Bobtail claim in 1576. 


158 JOHN NOONAN ET AL. VS. 


A. Let me see. I don’t think I know any other work except the 


work that was done upon the open cut and shaft. 
(). 37. State if the shaft you have described was below or above 


the cut. 
Objected to as leading. Ques. withdrawn. 
(). 38. State the location of that shaft with reference to the 
cut. 
428 A. The shaft was in the end of the lower cut. 
(). 39. State the distance of that shaft from the discovery 
stuke whic h you have deseribed. 


A. It mieht have been 40 or 50 feet—60 feet, perhaps. 


40. In what direetion ? 


A. Well—southerly direction; it might be west of south or south 
or bate bore rly. I dont know. I never put no compass on It. 
41. Estimate the work upon that eut which you have described 


In pte spring of IS76. 
A. Well, | don’t think [ would have done that work for less than 


S175 dollars. 

(). 42. Estimate the work upon the shaft in the spring of 1876. 

A. I ineluded the work as on the eut, and I meant to say the two 
cuts. 

(). 48. You have described a cut and a shaft. Now you say two 
cuts. Was there a second one? 

Objected to as leading & incompetent. 

A. Yes, sir. 

(). 44. State upon what part of the Bobtail claim the second cut 
Was. 

A. Somewhere between 12 to 15 feet north or in a northerly diree- 
tion from the cut I have spoken of. 

Q). 45. Give its dimensions. 

A. Well, it was 5 or 6 feet wide, perhaps 8 or 10 feet long, and 

might have been less. [ never put no tape on it; perhaps 
429 about 4 feet in depth in the breast, and it might have been 
more than that. 

(©). 46. What kind of material was it run in ? 

A. ge ore. 

Q. 47. Did you ever prospect any of the ore from that cut? 

A. No, sir. In the spring of 1876 the first discovery stake of the 
Bobtail was from 40 to 50 feet in a southerly direction from this eut 
which Teall the discovery cut. Afterwards T saw another discovery 
shaft about 30 feet south of the first discovery stake. There was a 
notice on it substantially about the same as on the first. This was 
in May, or maybe the early part of June. 


450 The deposition of JAMES GRANT was next offered in evi- 
dence by defendants, and reads as follows : 
I resided in Deadwood gulch from February, 1876, until Janu: ary, 


and knew the quartz mining claim called the Bobtail lead, near 
About the first 


7rd) 
(>) . 
the head and on the east side of Shoemaker eulch. 
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of May, 76, I was prospecting around there along with Mike Gib- 
bons, Rob Griffin, and Dan Murphy, and we were informed by 
Frank Raborg that that was the Bobtail ground. I also read the 
location notiee at the Bobtail claim—that is, [ read the heading and 
portion of the notice and the names signed to it; some of it was 
quite dim ; the names were TIreton and Carey and another that I 
couldn’t make out. The location notice claimed 750 north and 750 
feet south, and 800 for sinking or mining purposes; [ think that 
was it. There was considerable work done there at that time. 
There was a cut run into the hill from 10 to 20 feet long, from 10 
to 15 feet deep at the face. The cut—that is, the bottom of the cut 
at the deep end—was in solid quartz, and, in my judgment as a 
miner, was an exposure of a quartz vein. There wasa stake 
431 - standing at the head of this cut when we were on that ground 
in May 4 or 5 feet high, 5 or 6 inehes in diameter, blazed on 
one side, and the notice written on the blazed side of the stake with 
a pencil. On this occasion Gibbons, Griffin, Murphy, and myself 
made a location there called the Neptune, and I took down this 
Bobtail stake, cut off the writing with a knife, and wrote thereon 
a notice of the location of the Neptune lode, claiming 750 ft. north- 
erly and 750 ft. southerly from that cut, by a width of 150 feet on 
each side of the discovery. The Bobtail notice was erased by me 
in the presence of Gibbons, Griffin, and Murphy, Jack Dawson, and 
Frank Coyle, and I wrote the Neptune notice on it in the presence 
of the same party and set it up at the mouth of the cut. None of 
us did any work on the Neptune location. ‘There was also a small 
shaft west of north of the Bobtail discovery cut. There was a little 
open cut south of it. The shaft was from 8 to 10 feet deep and was 
sunk in quartz. The litthe open cut was from 5 to 12 feet long, and 
it was sunk in country rock, and at the end were large white quartz 
boulders about 5 feet deep at the deepest end. The value of the 
432. work done when we were thereon the Bobtail wasabout 8150.00. 
TI was again on the ground about a week after that—that is, 
crossed over it—and then about a month later I know where the 
Clara No. 2 lode was located by James Harrington, Thomas Mahan, 
and Michael Gibbons. The location notice of the Neptune lode was 
never recorded, nor was the claim staked. I told Mahan all about 
the Neptune location before he located Clara No. 2, and that it was 
no good. Mike Gibbons was present. This was in McCaffrey’s sa- 
loon in Deadwood. Gibbons told me that he would shoot me if I 
gave away the Neptune location. There was a discovery on the 
Bobtail of ore in these cuts and shafts. The distance between the 
Bobtail discovery shaft and where the Clara No. 2 shaft was put 
down [was] about 15 feet. 
The reading of the cross-examination of the witness waived by 
plaintiff. 


433 The deposition of Henry C. Tarnxey was then read and 
introduced in evidenee, and was as follows: 

I became a resident in Bobtail gulch about the 10th of February, 

76, and remained there until about the 12th of December, 77, ex- 
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cepting 3 months in the summer of 77, that I was absent in Chicago 

on business. I was engaged in quartz mining, and was interested | 
in the Homestake, Old Abe, Mammoth, Centennial, Golden Terra, | 
and Ophir, and was a loeator in all of them, excepting the Golden ¥ 
Terra, in which I purchased my interest. During the year ’76 I was { 
acquainted with the location of the Bobtail mine. It was situated : 


on the east side of Shoemaker guleh, in Whitewood quartz mining 
district, and was an extension of the Gold Run lode. I first knew | 
it on the 23d or 24 of Feb.,’76. Mr. Carey was there, and I saw 4 
a stake about + feet high squared at the top, which he pointed 
[out] to me as the discovery stake. I also saw him blaze a pine tree 
as the south end stake, and he pointed out another tree to me which | 
was blazed as the northwest corner stake, and pointed out the | 
434 9 direction in which he claimed the mine as running. Hewas 
one of the locators, and also a man named I[reton, who was 
one of the locators, was engaged at the time in marking the bounda- 
ries of said Bobtail claim, and [reton pointed out the stakes of the | 
Bobtail to me and a partner of mine named [*red. Mannuell. There” 
Was writing on this discovery stake which Carey put up written with 
a lead pencil. It was an ordinary mining location notice. Ido not | 
remember all the names that were attached to the notice. The mine 
was claimed as the Bobtail. There was an open cut at the point | 
where the discovery stake stood, and it was run In surface dirt. Por- 
phory was mixed with the surface dirt. There was quartz mixed in 
the bottom of the eut, and for two feet from the bottom in the face. 
I never prospected the quartz. T passed over the mine very often 
after that during the spring and summer of 776, and the trail lead- 
ing from Gayville to Lead City passed close by the discovery shaft. 
There was an open cut run there about 5 feet wide and 20 feet long 
and about 9 feet deep at the face; also a shaft was sunk there about 
5x7 feet in diameter and about 12 feet deep. It would 
435 cost at least 8100.00 to have that work done at that time. 
This shaft and cut had more quartz in them than the cut I 
have previously described, and it was more solid. [am aequainted 
with the general character of the quartz in the Whitewood quartz 
mining district, and the quartz in the cut near the discovery stake 
resembled very much in appearance quartz from the discovery shaft 
of the Old Abe mine and the Clara No. 1 mine, both of which are 
mineral-bearing, and the quartz in the other workings was about 
like the mineral-bearing quartz of the district. 


Reading of cross-examination waived. 
> 


436 The deposition of Dan S. Lariam was next read and in- 
troduced in evidence by defendants, and is as follows: 

I came to this county in January, 1876, and in the spring and 
summer of that year prospeected a good deal around the country in 
the vicinity of Lead City and on the divide between Lead & Central, 
and became acquainted with the Bobtail mine, on the east side of 
Shoemaker gulch. As I was returning from Deadwood one day I 
noticed where there had been some quartz thrown out and went 
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back next day to locate it, thinking it was jumpable, but I found 
that there was more work done than I had supposed the day before. 
I found a shaft sunk there 10 or 12 feet deep and an open cut run 
in about 10 or 12 feet, maybe farther. The bottom of the cut was 
4 or 5 feet wide, and at the upper end the surface was 10 or 12 feet 
from the bottom of the cut. Both the shaft and eut were in gold- 
bearing quartz. At that time there was very little hireing done, 

‘and but. few quartz miners were working for wages. Those 
437 those hired work done paid from 5 to 10 dollars a foot for 

sinking a shaft. There was as much asa hundred dollars’ 
worth of work done at that time on the Bobtail. This was the early 
part of June, and there was a discovery stake and tiotice on it, stand- 
ing at the upper end of the big cut, upon the bank close to the cut ; 1t 
was a hewed stake about 6 inches square, about + feet Iigh above 
the surface. A notice was written on the stake, but I don’t remem- 
ber reading more than the name of the mine in the notice and the 
men’s names. I remember one name, that 1 Tom Carey’s; the other 
men were strangers tome. The name of the mine was the Bobtail. 
I found that the lawful amount of work was done on it to hold it for 
a year, so I did not jump it. 


458 The deposition of J. HW. 8S. ConeMaNn was next introduced in 
evidence on the part of defendant-,.and is as follows 


T resided in the Black fills of Dakota, at a place aie Golden 
Gate, on Deadwood gulch, from the early winter of “76 until 1878, 
and was engaged in prospecting, mining, & milline. I had about 
13 years’ experience in prospecting and mining in Montana, Idaho, 
Nevada, Utah, and the Black [hills. In the spring of ’76 I became 
acquainted with the Bobtail lode, situated on the east side and near 
the head of Shoemaker gulch, in Whitewood quartz mining dis- 
trict, Lawrence county, D.T. Some time in April, ’76, 1 made a 
contract with Mr. Henry 8. Ireton, by which Frank Raborg and 
myself were to sink a shaft for a } interest in the Bobtail lode. Iron 
was the only one of the locators that I knew. Raborg and _ I first 
run a cut—that is,as I remember it now—into the discovery shaft of 
the Bobtail about 10 or 12 feet long, near a large quartz boulder. 

Our cut was about + feet deeper than the back end of the dis- 
439 covery shaft and was 4 or five feet wide. We then cut 

further south about 20 feet, and run another cut into the hill 
18 or 20 feet long, about 5 or 6 feet wide atthe top, and it was about 
10 feet deep at the back end or face. At the end of this last cut we 
sunk a hole from 2 to + feet deeper than the cut. The first part of 
the work was in slide rock ; the back end of the cut was in quartz in 
place. We also started a shaft west of the discovery about 15 feet, 
just below the trail, but don’t remember distinetly the amount of 
work we did there. We also cleared off the ground and done some 
work near the south centre end stake of the Bobtail, which was a 
dead tree, and we both worked there one day preparing a plaee to 
sink a shaft. The name of the mine was written on this tree. The 
value of the work which Raborg and I did there we estimated at 
over $100.00, and we developed a lode of quartz rocks in place. All 
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thestakes of the Bobtail that I saw at that timeor know anything about 
was this tree, which was the south centre end stake, and a stake stand- 

ing at the southeast corner of the mineand ahewed stake lying 
440 on the ground just west of the discovery shaft, which Mr. Ireton 

told me was intended forthe discovery stake of the Bobtail mine, 
I think. Healso told me that the tree which had the words “ Bobtail 
mine” written on it was the south centre end stake, and I think he 
pointed out to me the southeast corner stake. Thesouth centre end tree 
was about 50 feet southerly from the discovery shaft or eut, which, 
when I first saw it, was an Irregularly-shaped hole dug on the west 
side of a large quartz boulder to the depth of perhaps 7 or 8 feet. 
There was an open cut run to it in slide rock and loose detached 
quartz. The size of the Bobtai! claim at that time, according to my 
best impression, was a full mine 800 feet In width and 1,500 feet in 
leneth. The map which I now have in my hand purporting to be 
a map of the Bobtail lead and conflicting claims is substantially ¢ 
correct diagram of that claim as I knew itin April [and] May, 1576, 
and [sign my name and this date to it and attach the same to my 
deposition. 


Diagram is as follows: 


[ Diagram. not incopy. ] 


No cross-examination, 


44] The deposition of ANGus McMasrers was next offered in 
eyidence on the part of defendant- and is as follows: 


[have been engaged in gold, silver and copper mining since 1858 
and have been cngaged in mining here in Lawrenee county for 
nearly four vears. | came to this district the fore part of April, 
1S76, and commenced prospecting and became acquainted with the 
Bobtail lead between the 24th and 50th of April of that vear. A 
man named Dawson and myself left Deadwood gulch on the 24th 
and went up Bobtail to the Golden Terra mine. From there we 
crossed over the divide to the south fork of Gold run, then crossed 
over Mineral Point to the north fork of Gold run, passed by the * 
Chizam boulder and what is now called the Highland mine 
and what is now ealled Clara Hill, I saw what appeared 
to be solid quartz-rock croppings, and breaking off a piece 
with a hatchet [ saw it contained gold. We then located the 
Clara mine. Dawson wrote the notice and stuck it up on 
a stake. We went from there over to the Giant, and then re- 

turned and worked that afternoon and the next day on the 
442. Clara. While working the next day I saw some one working 

over in the direction of the Bobtail, and on going over there 
I found an old gentleman at work; he said his name was Chizum, 
and that he was working on the Bobtail. Heafterwards visited us at 
our work. Chizttim was at work on the upper side of the trail—that is, 
the trail that leads down Shoemaker gulch,on the right as you go down. 
I saw no stakes at that time that IT remember of of the Bobtail, except 
the discovery, which stood above the eut where Chizum was at work. 
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I should judge it was about 4 feet high and temporarily put up, as it 
leaned to one side; there was a few rocks around the bottom of it. I 
didn’t go to it and don’t know if anything was written on it or not. 
It stood to the east of the head ef the cut. IT judge that this cut was 
os or 4 feet wide and 12 to 15 feet from where the ground was 
broken to the face of the cut; that would make the face 7 or 8 feet 
deep. Jor some little distance it was run in earth, float rock, and 
the balance of it was run in quartz. This man Chizum was one of 

the locators, and he gave me some specimens to examine 
445 out of the cut and asked my opinion about them. Some of 

them looked very well. I don’t remember prospecting any 
of the pieces at that time. I did afterwards, in May or June, 776; 
prospected 5 or 6 pounds of the rock out of this cut and got a very 
hight goid prospect. In Mav, ’76, there was a hole sunk in the 
ground some 15 or 20 feet northerly from this discovery cut of the 
Bobtail, and my recollection now is that it was oval in form. It 
was 6 or 7 feet wide on the top; I don’t remember its depth, but it 
was sunk in reddish quartz... There was a discovery of a mincral- 
bearing vein on the Bobtail at that time. The Clara mine which 
Dawson & I located is known as Clara No. 1. I estimate the rea- 
sonable value of all the work which I saw done on the Bobtail mine 
prior to the 24th of June, when I left the Hills for a time, at from 
$175 to $200, as labor was then in that locality, to the best of my 
recollection. I saw Mr. Chizum at work on the Bobtail claim 3 or 
4 times in the spring of 1876. 


Cross-examination of witness not read by plaintiff’s counsel ; 
reading waived. 


4-44 The deposition of RicHarp Convin was then read and in- 
troduced in evidence on the part of defendant- and is as fol- 
lows: 

I went to the Black Hills in the spring of ’76, and remained there 
until July, 77, and [I began prospecting around that country, and 
became acquainted with the Bobtail lead in May or Jane, 776. I 
prospected a great deal of that ill and became acquainted with 
some of the boundary stakes of the Bobtail. [knew the 5 north end 
stukes and the south centre end stake and a stake at the shaft, or eut 
rather. The south centre end stake was a dead tree. The north- 
west corner stake of the Bobtail lode was a dead burned tree. The 
northeast corner stake was a green pine tree, and the north centre 
end stake, I think, but I won’t be positive about that, was a dead tree 
with the top broken off—a stub. The reason why [know that these 
were the north end stakes of the Bobtail was because [ read on them 
the name of the location and the names of Treton, Carey, and 

Chizum. J saw the work on the Bobtail claim at that time. 
445 ot was a cut run into the hill and a shaft sunk below the cut. 
This was at the south end, and within 75 or SO feet from the 
south end of the Bobtail elaim. A cut was run into the hillside 
some 2 or 2! feet, and at the end of the cut there was a hole sunk 3 
or 4 feet into the quartz. This cut was 4 to 5 feet wide, and was 
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run in an easterly direction, and exposed at the bottom all quartz. 
I have been engaged in mining for 10 years, and in my judgement 
there was a discovery of a vein or lode of quartz at that point. 
Below this cut some 25 or 30 feet in a northerly direction there was 
a shaft some 10 or 15 fect deep sunk in quartz. I prospeeted the 
quartz in a mortar and found gold in it. There was also a little 
hole up the hill sunk in quartz. I do not remember having seen 
the west side centre stake when I was there prospecting. I should 
judge that the reasonabie value of all the work that I saw done on 
the Bobtail in May & June, ’76, to be worth $225.00. For awhile I 
was upon that hill every day or two prospecting, and afterw ards 
I went to work on the Giant lode in May or June, 776. T had been 

acquainted with the Bobtail lode about a month before J 
AIG = went to work on the Giant, and the discovery stake of the 

Bobtail when I first saw it was this dead pine tree about 75 
or 80 feet above and south of the discovery. Afterwards I saw a big 
hand-made stake whieh was right above the cut. IT noticed on this 
stake a writing claiming 13 or 14 hundred feet north and To feet 
south. Before the tree was cut down there was a notice on that, 
and the names of [reton, Chizam, and Carey were signed to it. I 
personally knew Carey. 


Cross-examination not read by plaintiff. 


447 Trrowas EF. Carry was then ealled as a witness on the part 
of defendant- and testified as follows: 


[ eame into the Blaek Hills in Dee.,’75, and know the Bobtail 
mining location on the east side of Shoemaker gulch, in Lawrence 
county, Dakota Territory. Twas one of the original locators, and 
first became acquainted with it Feb’y 22d, 1876. On that day Tre- 
ton and I went up Bobtail and Shoemaker gulches intending to pros- 
pect some ground over in Gold Run, and when we came near the top 
of the divide between Gold run & Shoemaker culch we noticed some 
eood-looking quartz cropping out there. We agreed to make a loea- 
tion there, and leaving him at that place I proceeded to Gold Run. 
He failed to make a loeation that day, and a couple of hours after- 
wards joined me where I wasat work in Gold Run. There was quite 
a stampede to the gulch the next day, and we went over and the 
gulch was all staked. The next day Ireton & Chizum came to the 
gulch to secure claims. He showed me a piece of rock with free 

gold in it from theGold Run lode,sometimes called the Chizum 
448 boulder, which he had located a little west of south and a 

little east of north. JI was reeorder in Gold Run eulch then. 
It was called the Summit mining district, and I sent Mr. Ireton up 
to make the Bobtail location. Ife used for his discovery stake what 
was afterwards known as the south end centre stake of the Bobtail] 
upon which he wrote lis discovery notice. It was a dead pine an 
broken off, [ judge, about 40 feet from the ground. The next day 
we went up in company with Mr. Chizum, whom we had taken in 
as a partner, and we staked off the claim and did some work. We 
went up one day afterwards and put in another day’s work on what 
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we considered our discovery shaft, which was on the west side of a 
large quartz boulder. Werun a cut into the hill by the side of that 
boulder, supposing at the time that we were disclosing a vein of 
quartz. It since proves to be nothing but a boulder. What work 
Chizum «& Ireton did after this I don’t know, as I sold out to them, 
or to Ireton, a week or ten days afterwards. On the day that I was 
there we put up 7 stakes In number, 3 at the south end and three 
at the mouth end, and we changed our notice from the tree 
449 at the south end to a stake which we put up at what we con- 
sidered our discovery shaft; this was about 50 feet distant 
from the tree; the end centre stake of the Bobtail was this tree, 
which [ have before deseribed. The southeast corner stake was a 
pitch-pine post which we set up in a mound of rocks; I am not 
positive whether the southwest corner stake was a green-pine tree or 
stake, but it is my Impression now that 1t was a green tree, and that 
we blazed it. The northwest corner was a pretty large dead pine 
tree 15 to 18 inches in diameter, and perhaps 50 feet in higth; it 
leaned a little to the west. The north centre stake was a pitch-pine 
post, I think, and the northeast corner stake was a grecn-pine tree. 
No one of the locators was delegated to put up the side stakes that I 
am aware of. The end stakes and the discovery stake are all I have 
any knowledge of; I don’t recollect of ever having seen the south 
centre end stake standing after May, ’76, except the stumps ; that 
point remains Just where 1t was in Teb., 776. The northwest corner 
stake, the large dead pine tree that I speak of, IT saw standing there 
in November, 77; I don’t remember to have seen it since; I 
450 am not certain whether it was Nov.or Dee.,’77. I visited — 
late in ’77, with Mr. Kello, Mr. Gunn, & Mr. Moore, at the. 
time when Kkello made the survey of the Bobtail, and I showed them 
this tree as the northwest boundary stake of the Bobtail. I was 
pretty sure it was, although [I was not positive that that was the 
tree; a good many landmarks had been cut down. It was then 
marked the northwest corner stake of the Bobtail lode, and the 
writing was so dim J could hardly read it. I am = not positive 
whether any names were on it or not. 

(). 29. How was it about the other two boundary marks on the 
north end? 

A. IT never saw them; the timber had been cut down and I did not 
see them. 

(). 80. Did you see the stump of this green-pine tree ? 

A. I did not; the timber had been cut away and I could not tell 
which tree it was. 

Q. 51. Do you know when that timber was cut away ? 

A. I think during the summer of ’76, but I am not certain. I 
think the east side stake of the Bobtail was there. The north cen- 
tre end stake was marked “north end centre Bobtail lode.” The west 
corner was marked “southwest corner Bobtail lode.” The southeast 
corner stake was marked with the name of the lode, and in every 
case the name of the lode was marked upon the stake and the desig- 

nation of the corner. We done about $25.00 worth of work on 
451 the claim prior to my selling out. I never prospected the 
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rock. Immediately under this quartz boulder was the vein of 
quartz. We did not at that time go down through the detached 
quartz to the vein. T considered the boulder a part of the vein ; it 
might be termed the cropping. The value of the work done by us 
at the Discovery, irrespective of the time engaged in surveying & stak- 
ing the ground, was perhaps 815.00. We did four days’ work in all. 
There was «additional work done there after sold out. [don’t know 
whether Ireton & Chizum did any of it or not. The first notice was 
put up onthe tree on the south end of the claim. The second 
notice, the discovery notice, Was put Immediately after the discovery 
shaft on a pitch-pine stump by Mr. Chizum, in the presence of Tre- 
tonand me. Thestump was blazed and the notice was written on the 
wood. IT should have said a pitch-pine post or stake, not a stump. 
[| hewed the stake myself while it was Iving on the ground. I 
dressed [it] for Chizum to write on. [do not know what has become 
of it. Ihave not seen it since April, 76. The notice of this stake 
claimed 1,500 feet northerly and southerly on what we eall the Bob- 
tail lode, and I think 800 feet on each side; [am not positive of it, 
put I think that is what we claimed. The names of Chizum «& Ire- 
ton and myself were to that notice. 
452 I donot recollect of having seen any of the boundary stakes 
of the Bobtail, except the northwest corner and the south cen- 
tre end stake, during the summer of 1876, nor the hewn discovery 
stake after April, 1S76. It then stood from + to 6 feet east of the 
eut and e-sterly of the trail. [was on the ground in July, and no- 
ticed that work had been done there since I sold out. Quite a lot 
of quartz was thrown out, and I should say that there had been as 
much as 15 or 20 days’ additional work done there; it might have-. 
been more. The ordinary wages at that time for quartz-miners who 
furnished their own tools and boarded themselves was from four to 
six dollars a day. Late in the year 1877 I was requested by Thos. 
I’) Mahan to go and show the original stakes of the Bobtail to Sur- 
veyor Ikello, and I went up there and showed him those two, which 
were all that I could show at the time—that is, the south centre end 
stuke and the northwest corner stake which [have described. Some 
opposition was offered by the surveyor by conflicting claimants, 
and | went home soon after showing him = the stakes. I 
495 showed him as nearly as [ could where the discovery 
shaft of the Bobtail was, but the discovery stake was 
not to be found. I showed him the stump that remained of the 
south centre end stake & the northwest corner, which was the dead 
tree that I spoke of. The discovery of the Bobtail was on the west 
side of the hill, which formed quite a bend there and considerable 
of a ravine running below it. As we staked the claim it ran across 
that ravine, which was irregular and put down into Shoemaker 
euleh; there was a great deai of fell- timber in it; there was very 
little green timber on the claim; there was some near the southwest 
corner and some near the northeast corner. Phe claim was high at 
both ends, and the lowest part of the claim: is in the middle. The 
hillside is steep and slopes towards the west into Shoemaker @ulch, 
and arayine puts down from the mountain on the east, and the 
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Caledonia discovery shaft is in or near this ravine; the land rises 
from the Caledonia shaft towards the east; to the south and the 
southeast 1t descends a little and then rises to the divide between 

Shoemakerand Gold Run; to the north of the Caledonia shatt 
454 it rises again to the end of the Bobtail: a sort of a semicircle 

is formed by the hill from the north end of the Bobtail run- 
ning around in a southeasterly direction and then northerly to the 
south end of the Bobtail; it is several lundred feet fo the summit 
of the Inll to the east. Line of the Bobtail. I showed Ixello the re- 
mains of the identical stump that formed the south centre end 
stake of the Bobtail and the identical Iecality where the Bobtail 
shaft was located and the identical dead pine tree that formed the 
northwest corner stake of the Bobtail. 


On cross-examination the witness further testified as follows: 


My deposition has already been taken in this case twice, once by 
the plff- and onee by the deft. I know where the original north 
centre end stake of the Gold Run claim stood—that is, the old origi- 
nal; it was this identical tree that I have described as being the 
south centre end stake of the Bobtail. I am positive of this. I saw 
the Gold Run notice upon it on the south side at the time that we 

marked it as the south centre end stake of the Bobtail, 
455 on the 22d of February, 1876, and [ have been positive of 

this fact since that time. In my deposition given heretofore 
Tbav« stated that the south centre end stake of the Bobtail was 
the same stake or tree that marked the north centre end stake of 
the Gold Run. [ say positively that the north end stakes of the 
Bobtail location were established by Mr. Ireton & myself. Chizum 
was at the time working at the discovery shaft, and when Chizum 
wrote the notice on the stake which I hewed I was there and 
digging around the boulder, and I saw the notice after it was writ- 
ten, and [ passed by it several times within the next few days; T do 
not think I ever read it afterwards. The discovery of the Gold 
Run, I should say, was about 750 feet from this south centre end 
stake of the Bobtail. IT have had no interest or anythine to do 
with the Bobtail sinee I sold out, except to point out those stakes to 
Mr. Ikello. I frequently went by the south centre end stake. Ire- 
ton and I were first interested in it as the locators and Chizum was 

taken in the next day. [ was not present when Treton put 
456 up the first notice on the tree before spoken of. Ile marked 

that tree before we let Chizum in. Mr. Chizum himself was 
with us at the time that we settled on the direction that the lode 
ran, and poimted out to us the direction as near as his judgment 
could tell, and we followed it in nearly a straight line north ; fol- 
lowed the perphzry, which he said had been upheaved by some lode 
underneath, and teok that as the line to run by. Neither Ireton 
or myself knew anything about quartz mining or veins, while 
Chizum was an old quartz-miner; I believe we let him into the lo- 
cation on that account and before we staked its boundaries and left 
him to determine the supposed course of the lode, and he gave us 
directions 1n what course to stake it and had more to do with that 
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elaim as to giving directions concerning it than either Ireton or I, 
or both of us. We did not have two south centre end stakes that I 
know of, nor do I know that Ireton has established any other stake 
outside of this south centre end stake as the south end of the Bobtail 
before we let Chizum in; I don’t think he did; all that I ever 
found or knew was this tree and that was all he ever spoke to me 
about. W-en I went on the ground in December, ’77, 1t was 
with Mr. Mahan, and I found Mr. Kello and his assistants 
457 there. When we went to the northwest corner it may be 
said that I took Mahan to the tree, although we walked 
abreast, to the best of my recollection. IKello went with us, and I 
pointed out this tree to him as the northwest corner stake, but not 
with positiveness. I will not positively swear now that that was the 
tree, but that was my recollection. That was my opinion then, and 
that is my opinion now. There had been trees standing there at 
the time that we made the location that had been cut down. I had 
never been to this tree that we blazed and marked as the northwest 
corner of the Bobtail from the time we loeated the claim until I 
went to show it to Kello. Mr. Ireton got the notice recorded. I do 
not know who wrote it. It is my recollection that we staked the 
Bobtail originally 600 feet wide, but Mr. Ireton afterwards told me 
that he had ascertained that we could hold but 300 feet in width, 
and that he had left some of the stakes standing as they or ieinally 
were, and changed the others. This was in March, ’76. 
458 (). 77. Yousay that you adopted—that you made the north 
centre onl stake of the Gold Run the south centre end stake 
of the Bobtail. Did vou make your south end lne the same as the 
north end line of the Gold Run? 

A. We did. 

(). 78. Ilow close to the northwest corner stake of the Gold Run 
did the southwest corner stake of the Bobtail stand? 

A. They were set very close together. The same rocks helped to 
support both stakes. 

(). 79. low tar from the northeast corner of the Gold Run was 
the southeast corner of the Bobtail? 

A. Probably within a foot. The same mound of rocks helped to 
support both stakes. 

(). SO. Mr. Chizum had just a day or two before that located the 
Gold Run claim ? 

A. He had. 

(Q. 81. Was it not understood that he was taking up what was prac- 
tic ally an extension of the Gold Run claim ? 

A. It was. [I said the same mound of rocks helped to support 
the stakes in both eases. The same mound helped to support the 
northeast corner of the Bobtail and the northeast corner of the Gold 
Run, but about the southwest end of the Bobtail lode and the north- 
west of the Gold Run. [I am = not positive as to what that stake 

was. I have but a faint reeoliection as to the southwest 
459 ~~ corner of the Bobtail lead—as to whether it was a tree ora 
stake. 
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()..82. Was it the same stake as the Golden Run notice was on or 
a different one? 

A. A different oe. 

Q. 85. How was it on the southeast corner of the Bobtail; was 
that the same stake as the Gold Run ? 

A. It was not. 

Q. S4. How close did they stand together? 

A. Within a foot. 

(Q). 85. Did Chizum go with you down to the Chizam boulder and 
direct the course ? 

A. Yes, sir. 

(. 86. You aimed to get just as near a line as you could ? 


A. We did. 
AGO On redirect examination the witness further testified : 


It was in March, 1S76, after [ had sold out, that [had this conver- 
sation with Ireton about jis restaking the claim 500 feet wide. I 
think I sold to Ireton alone. The bill of sale written upon the leaf 
of a memorandum book and its execution was witnessed by I. 5. 
Barker and Irancis Malloy. I tore the leaf out of the book. 


461 Thomas IF. Manan was then ealled as a witness on the 
part of defendant and testified as follows : 


I reside in Lead City, and have lived in this country since March, 
‘76; Tam engaged in mining and in the stock business ; have a herd 
of cattle here; I know the Bobtail location, and first became ac- 
quainted with it in the latter part of July, 1876. 

(J. 6. Tow did you become acqainted with the Bobtail? Just re- 
late in your own way to the court. 

A. Through the information of Jack Dawson and Frank Coyle. 

Q). 7. Where did they inform you of it? 

A. We camped in Shoemaker gulch in July, 76, and Frank Coyle 
and Jack Dawson informed me of the Bobtail mine after the 6th of 
July. 

(). 8S. State the circumstances under which they informed you of it. 

A. Mike Gibbons made a location called the Neptune, and James 
Grant and aman by the name of Griffin and Murphy and Grant. 
Grant & Murphy did not want togo to work on it, and they wanted 
to give me an interest in it, and Gibbons wanted me to go up and 

work on it; he told me Jack Dawson owned a claim ealled 
462 the Clara No. 1, and Angus MeMasters, whom I knew 

before that, and I went over and saw Griffin & Murphy 
to know if they would did their interest to me mn the Nep- 
tune, and Griffin) said he would, and Murphy and Gibbons 
told me that James Harrington, a man of business here, would 
vo in with us and him and | would go up to work onit. The 
Neptune was not recorded at that time. ‘They made the location 
some time about the 9th of June, 1876, and I went up there the 6th 
of July—on the 5th day, rather—and I got Jack Dawson to copy, as 
he was acquainted with the localitv of the country there—to write 
out a notice, and Gibbons instructed me to eall it Clara No. 2. [ 
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don’t know whether Jack Dawson wrote it or I wrote it, but he dic- 
5 lit: any way it was done by his instructions, and on the 5th day 
f July |} eame down and had it recorded and took dinner with Jack 
Daw son. | found there a shaft and an open cut and the Neptune 
discovery stake, on which was a mining notice signed by Mike Guib- 
bons, James Grant, Daniel Murphy, and Robert Griffin. It claimed 
790 feet each way from the discovery in length and 150° feet in 
width on each side. It was claimed northerly “and southerly. 
Q.19. What did you do after finding that notice and stake 
there ? 
465 A. With the instruetions of Griffin and Gibbons and these 
parties who gave me the liberty to go there and take that 
the Clara mine was the only mine known there of any note. I was 
instructed by Gibbons and Harrington to throw that stake away 
and put up Clara No. 2, and dated it as the 9th of June. 
(). 20. The date of their loeation ? 
A. The date of their loeation. 
(). 21. Did you do so? 
A. I did. 
(Q). 22. Whose names did you attach as locators of the Clara No. 2? 
A. Mike Gibbons, James Ilarrington, and myself. 
). 25. Three names ? 
A. Ye 8, SID. 
y. 2-4. What did you do after doing that ? 
\. Thad it reeorded in Gayville. 
sy Court: What was that date? 
A. That was the 5th day of July. 
By same: What was the date you put on the notice? 
A. IT put onthe 9th day of June. 
Q. 25. Waat did you do in regard [to] staking it ? 
A. We did not stake it for some time afterwards. 
(). 26. Did you do any work there ? 
A. T went to work on the 6th day. IT moved up that day and 
camped with Jack Dawson and Frank Coyle in Shoemaker 
gulch. 
464 Q). 27. What work did you understand that to be that was 
there when vou went there? 
A. Well, Mike Gibbons told me he had 
was a good deal of work done there. 
(). 28. Where did Gibbons tell you this ? 
A. Down here in James Iarrington’s house. 
(). 29. Here in Deadwood ? 
A. Yes, sir. 
(). 50. How much work did vou do there before vou ascertained 
from Jack Dawson and Angus McMaster that the Bobtail location 
had been made there before that? 
A. | was not working over a day there when Frank ( ‘ovle began 


to joke me about it; sail there was an old man by the name of 
Chizum would eome up and put me off. 


(). 31. Did he give you any reason ? 
A. No, sir; he did not; IT came down & asked Mike Gibbons, who 
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done that work; he told me to say nothing about it, and go on and 
go to work. 
(. 32. What did you do then? 
A. I kept to work there until the next Sunday. 
Q. 53. When vou found out there was a bobtail location there 
' What did you do? 
A. I began to look around for the owners. 
Q. 84. Well, what did you find? 
A. It was rather difficult for me to find him; at least it appeared 
so to me at the time, although they were right in the county; 
465 found that his name was Ireton; [ did not find him until 
some time in November, or before the Wolf Mountain stam- 
pede. IIe said he had spent $150.00 on that ground, and he wanted 
to get that money out of 1t; think at that time — gave me a mem- 
orandum ora bill of sale, but I paid him nothing at the time, but 
promised to pay him $150.00, which I have done. After he = re- 
turned from the Wolf Mountain stampede, for some time, and on 
the 4th of Mareh, 77, I went over — had a talk with him, and he 
got Judge Murphy to draw a deed to me of the Bobtail lead, signed 
by himself, and also signed by him as the attorney-in-fact of D. G. 
Chizum. This was on Sunday. (Here witness shown, deed, hereto 
attached and marked Defendant’s [exhibit —.) This is the docu- 
ment; I saw him sign it; it isip the handwriting of Murphy, and 
he delivered it to me on Sunday, March tth, 1877. 
466 Q. 53. What did you doon the ground that you were nego- 
tiating for with Ireton. from November until this deed was 
executed ? 
A. I had made negotiations in the fall with this man Ireton.  [ 
hada bill of sale in my pocket-book, and to make it more substan- 


bi tial I gave five dollars to Judge Murphy to makea good substantial 
te deed and put it on the records. 


(Here deed was offered in evidence as conveying Ireton’s interest 
only and was in the words and figures following :) 


AGT DEFENDANTS EXHIDIT. 


This indenture, made this fifth day of December, A. D. 1876, be- 
j tween [f.8. Ireton and D. G. Chizum, by II. 8. Ereton, his attorney- 
| in-fact, of Lawrence county, Territory of Dakota, the party of the 
first part, and Thomas I. Mahan, of the same place, the party of the 
second part, witnesscth, That the party of the first part, for and in 
consideration of the sum of fifteen hundred dollars, lawful money of 
the United States, to them in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, have 
eranted, bargained, sold, conveyed, and quit-claimed, and by these 
presents do grant, bargain, sell, convey, and quit-claim, unto thie said 
party of the second part all and singular their rights, title, interest, 
claim, and demand whatsoever of, in,and to fifteen hundred (1,500) 
fect in length by three hundred feet in width of that certain quartz, 
claim, vein, lode, or deposit known as and called the Bobtail load, 
- and being the entire interest of the party of the first part of, in, aud 
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to said lode or vein. Said lead, lode, or vein is situate In 
Gold) Run, Whitewood mining district, Lawrence county, 
Territory of Dakota, and commencing at the northeast end 
of Gold Run lead and thenee running fifteen hundred feet in a 
northeasterly direcetion, located February 24th, A. D. 1576, and 
recorded in book 1, page 2, of the mining reccrds of Whitewood 
mining district, together with all the veins, leads, deposits, ores and 
mineral therein contained; to have and to hold the same unto the 
sald party of the second part, his heirs and assigns, forever. 
In witness whereof the said parties of the first part have hereunto 
set their bands and seals this the day and year first above written. 
If. S. IRETON. [ska] 
D. G. CIUIZUM,  [seat. | 
By I. 8. IRETON, 
His Attorney-tn- Lact. 


AGS 


Signed, sealed, and delivered in the presence of— 
THOs. TH. CARR. 
JAMES WERTZ. 


Territory oF Dakota, |). 
Lawrence County, j = 

Beit known that on this 12th day of August, A.D. 1878, before 
me, A. Rh. Z. Dawson, clerk of the district court In and for said 
county and Territory, appeared ILS. Treton, personally known 
to me to be the person whose name Is subscribed to the deed 
hereunto attached and dated Dec. 5th, 1576, conveying to Thomas 
I. Mahan all his interest In what is known as the Bobtail lode, in 
said county and Territory, and acknowledged to me that he executed 


459 


the same. 
Witness my hand and official seal this 12th day of August, A. D. 


1S7S. 
[SEAL. | A. R. Z DAWSON, 
(Clerk District Court, Lawrenee County. 


Deed. Hl. S. Ivcton and D. G. Chizum to Thos. IP. Mahan, Dated Dee: 
», 1S76. 
Territory or Dak., Lawrence County : 
Iiled in my office at 1 p.m., this 2d day of March, 1878, and 
duly recorded in book I, page 255-6. 


C. Il. McKINNIS, Recorder. 


Ey ed, Tire fon and Chizum 10 ; FB. Mahan. 


Filed for record at 1.10 p.m.on the 12th day of August, 
{TO 1S7S, and recorded in book LS, page ol, 


C. dL. McKINNIS, Recorder. 
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Deed. Ireton and Chizum to T. IF. Mahan. 


Terrirory or DaAaKora, | i 
County of Lawrence, f°’ | 
I hereby certify that this instrument was filed for record in my 
oflice at 2.85 o’clock p. m., Nov. 4, 1879, and is duly recorded in 
book 5, page 206. 
C. If. MchKkINNIS, 
Leegister of Deeds. 


[ know D. G. Chizum, and I purchased his interest in the Bobtail 
lode on the 14th day of October, 1S7S, from him in the State of 
Towa. (Here the witness was handed a paper purporting to be a 
deed from Chizum to Mahan.) This is the deel which I reeeived 
from him at that time. 


Deed from Chizum to Mahan offered in evidence and is as follows, 
to wit: 


A711 DEFENDANTS JEXHIPIT. 


This indenture, made the 14th day of October, in the year of our 
Lord one thousand eight hundred and seventy-eight, between D. G. 
Chizum, of the county of Jefferson and State of Lowa, party of the 
first part, and Thomas I*. Mahan, of the county of Lawrence and 
Territory of Dakota, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of twenty-five dollars, lawfal money of the United States of 
Ameriea, to him in hand paid by the said party of the second part, 
the receipt whereof is hereby acknowledged, has granted, bargained, 
sold, remised, released, and forever quit-claimed, and by these pres- 
ents does grant, bargain, sell, remise, release, and forever quit-eclaim 
unto the said party of the sceond part, and to his heirs and assigns, 
all my right, title, interest, claim, and demand in and to that cer- 
tain mining location and quartz mining claim knownas the Bobtail 
lead, located February 24, 1876, by HI. S. Treton, D. G. Chizum, 
and Thos. E. Carey, situate near the head of Shoemaker gulch, in 

the Whitewood quartz mining district, Lawrence county, 
472. = Dakota Territory, being fifteen hundred feet in leneth, more 

or less, in a northerly and southerly direction, by three hun- 
dred feet in width, together with all the dips, spurs, and angles; and 
also all the metals, ores, gold and silver bearing quartz rock,and earth 
therein, and all the rights, privileges, and franeliuses thereto incident, 
appendant, and appurtenant or therewith usually had and enjoyed, 
and also all and singular the tenements, hereditaments, and appur- 
tenances thereto belonging or In anywise appertaining, and the 
rents, issues, and profits thereof, and also all the estate, right, title, in- 
terest, property, possession, claim, and demand whatsoever, as well 
in law as in equity, of the said party of the first part of, in, or to the 
said premises and every part and parcel thereof, with the appurte- 
nances; to have and toholdall andsingular the said premises, together 
with the appurtenances and privileges thereto incident, unto the 
said party of the second part, his heirs and assigns, forever. 
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In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


DANIEL G. CHIZUM. [sean] 


473 Signed, sealed, and delivered in presence of— 
CHARLOTTE KRITZALER. 
Mrs. G. A. AUKRUIL 


STATE OF [owa, — } ics 
County of Lawrence, "ea 

I, J. J. Kritzler, a notary public [in] and for said county and State 
wforesaid, do hereby certify that Daniel G. Chizum, who Is person- 
ally known to meas the person whose name is subseribed to the 
annexed deed, appeared before me this day in person and acknow!l- 
edged that he signed, sealed, and delivered the said instrument of 
writing as his free and voluntary act, for the uses and purposes 
therein set forth. 

Given under my hand and official seal this 14th day of October, 
A. D. 1878. 

[ SEAL. | J. J. KRITZALER, 
Notary Public. 


474 When IT met Gabbons, Murphy, and Griffin the 4th of July, 
76, James Grant was along, and I found these four names on 
the Neptune stake on the following day. None of the Neptune loca- 
tors authorized me to go on the Neptune ground except Gibbons. 
Grant told me not to go. The other two, Griffin and Murphy, were 
willing to give me their interest, whatever mtercst they had, if it 
would amount to anything. [I had done considerable work there. 
Q. 9. About how much ? 
A. I worked there—I don’t recollect how many days, but several 
days; squared up the cut. 
(). 10. What was the value of the work you done there ? 
A. I could not say what was the exact value. 
Q. 11) Give your best Judgment of the value of the work done by 
you on the Clara No. 2 in making that location. 
A. [ would work some days there ana would stop and go around 
and prospect for other mines. | 
(). 12. Was it as much as one hundred dollars ? 
A. It might be. 
(J. 15. What is your opinion on that? 
ATO A. T expect it was. Besides this, Gibbons and myself let a 
contract to Mathew Moore and William Gunn to sink the 
Clara No. 2 shaft 55 or 40 feet, for which we were to give them 2 of 
the mine, and they sank that shaft. From what I subsequently 
learned, this Clara No. 2 shaft is in the neighborhood of 18 or 20 
fect distant from the Bobtail discovery shaft in a southwesterly di- 
rection, and it is down tn very hard quartz, from the very top down 
to where they quit, This shaft was started at the end of the cut, 
and I could not reach the top of the ground with my hand when 
standing at the back end of the eut. The top of this cut was in 
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broken quartz and the bottom, at the back end, in solid quartz. I 

am now familiar with the character of quartz veins in that 

476 section of the country, and know the Clara No. 2 shaft was 

sunk upon a vein, the width of which I do not know. It has 

been cross-cut to the extent of 140 fect, and its direction is northerly 

s ’ and southerly. The Bobtail discovery was right on that vein, about 
the centre of it,as faras we know. I commenced work on the Bob- 

tail lead to represent it in the month of February, ‘77, and did con- 

siderable work there in February and March. I employed a man 

me 7 by name of Andrew Nirckpatrick to work with me part of the time. 
} IIe did not work very long. I do not know where he is now. I 
first commenced work on the Bobtail somewhere about the middle 


i of February, and was there at work pretty nigh every day after 

commenced down to about the 2Oth of Mareh, when Billy Gunn 
: & Matty Moore commenced work on the Clara. Some cays I would 
\ work there a while then go to where the Queen of the Hills was. I 


also owned in the Queen of the Hillsand worked there by turns. I was 
down here in Deadwood onthe 14th of March when Jabez Chase, super- 
intendent of the Hidden Treasure, got adispatch that all claims had to 
be recorded. It purported to be some advise from Washington, 
477 ~—s and Scotty Jenks, a brother-in-law of Luke Vorhees, informed 
me about it. I also heard Chase say that he had a telegram 
to that effect, but whether he said from Washington or not I don't 
remember. I soon after J met Mike Gibbons and told him about 
this, and he said that there was nothing in it, and that he did not 
think the Government would take any advantage of any teclmicali- 
ties hike the Indian reservation question. I then went right up to 
Gavyville to the mining recorder’s office and met Judge Murphy and 
Tom Hanley there and a young man who use- to be down here to 
work with Jehmme Swift afterwards ; his name is Tom Brutty. I 
told this young man I wanted to relocate the Bobtail, and T asked 
him to make out the papers. Tle did so, and T paid him. Tommy 
Carr was there at the time, and a good many were going In and 
out. {don’t know whether I got the papers that day or the next. 
I know I went back the next day and relocated the Queen of the 
Hills, and I know that [ put up the relocation, noting a day 
47S oor so after T got them from the deputy recorder. [ put the 
Bobtail notice right above the discovery: tacked it on a 
stake. It was written on paper, and | tacked the paper on the 
stake. I saw it there afterwards two or three times that I remem- 
ber. I worked alone there on the Bobtail until late in the month, 
when Mattie Moore and Billy Gunn went to work on Clara No. 2. 
They worked down in a shaft. I have not a copy of that notice. 
This voung man, Tom Brutley, told me that it was recorded, and | 
. got a copy of it afterwards and put it on the county records. The 
relocation notice that T put on the Bobtail was dated the 14th or 
15th of March—I don’t know which. The original location was 
first puton and then he put a supplementary location under it. 
The first location was as it appeared on the mining records. The 
supplementary location was dated the 14th or 15th of Mareh, and 
was signed with name Thos. I’. Mahan. About the 20th of March 
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Billy Gunn and Mattie Moore came to the Clara No. 2. to 
work, and I continued working there off and on until about 

the first of April. I was living at the time in Lead City. 
479 A person working at the Bobtail discovery or at the Clara No. 

? shaft would have a view of the whole of Shoemaker gulch 
as far as the north end of Bobtail, with the exception of the north- 
east corner, Which lapped a little over the ridge, and could see the 
Caledonia stump and discovery. I saw two parties at work there in 
Feb. & March, prior to the 20th of March; one was running the 
Bobtail tunnel on the west side of Shoemaker. ‘There was ITen. Me- 
Masters and Mike Holland. The other party was right west of me 
on the hill, on the Santa Cruz mine. I do not recollect seeing any 
body at work at the Caledonia shaft from the middle of Ireb. until 
about the 20th of March; there might have been parties at work at 
the bottom of the shaft and I not sce them, but if they were at work 
on top or on the dump during that time I would haveseen them. — I 
saw no one passing by on the trail who appeared to be working on 
the Caledonia, but I remember several persons passed by during the 

period that IT was working on the Bobtail. It was a publie 
480 trail. T remember Tom = Ilanley passing there one day and 

James Mannine. I talked with both of them. I also remem- 
ber aman by the name of John Green and a man named Pat. Cavan- 
augh passing by there. I beheve that W. LL. Farkett and Ham. 
Utley and a Mir. Stone also passed there while I was at work ; I ree- 
ollect also that Robert McCleary, of the Santa Cruz mine, passed there 
one day ; he is amedium-sized man, dark complexion; also remem- 
ber that C. F. Thompson, ex-county treasurer, and John Boroughs, 
of the register of decd’- office, passed there, and Capt. Burns, while 
[ was at work there. I don’t remember the dates when these gen- 
tlemen passed or the trail by where I was at work, but it was during 
the time that I was representing the Bobtail. I had another 
man working with me for awhile there besides Nirekpatrick, whose 
name I do not recollect; he was a small, sandy-complex- 
ionh- man, and had been around at lead; he did not work 

there very long. The ground was frozen hard and we did 
45] not make much progress with the work. The condition of 

the Bobtail shaft did not remain the same as when I first saw 
it. We had graded it off and filled it up, and it is now under the 
dump of the Clara No. 2.) An armed guard has been kept there by 
the Caledonia Company for the past year or so to prevent any one 
voing into the Clara No. 2 shaft. After [ bought out Ireton, Billy 
Gunn and T went over to the north end one day in the spring, and we 
saw two of the north end stakes. These were the centre & the north- 
west corner stake. The nortnwest corner stake was a big dead pine 
tree about 15 inches through. My best recollection is that the time 
was about the Ist of April and after they had gone to work on Clara 
No. 2, for I was ready to give them a deed for part of the Bobtail, 
which I had agreed to do. This tree was 1n a northerly or north- 
easterly direction from the Caledonia discovery shaft, quite a dis- 
tanee. The reason that we knew that it was the northwest corner 
stake of the Bobtail was because we found written on it that it was 
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the northwest corner of the Bobtail in pencil; the writing 
482. —-was very old and dim; I can’t say whether Gunn read it or 
not, but I did. This was the same stake to which Iello sur- 
veyed as the northwest corner stake of the Bobtail in the latter part 
of December, “77; I am certain of that. The north centre end stake 
was a dead pine with rock piled around the bottom of it. It was 
blazed and some writing was on it, but I could not make out the 
words, except the Bobtail. It stood in an easterly direction from 
the northwest corner. [am unable to say whether it was rooted in 
the ground or mercly set up and the rocks piled around it. Its 
diameter might be about 10 inches, and I think it wasabout 5 or 10 
feet high. The northwest corner was as much as 50 or 40 feet high. 
The distance between these two stakes, as near as [| was able to 
judge, was about 150 feet. I did not see the northeast corner stake 
on that day that I remember of. The north centre end stake of the 
Kello survey in Dee.,’77, is in about the same place, but the 
old stake had disappeared before Nello made the survey. The 
northwest corner also disappeared shortly after Nello made 
485 his survey. There is no appearance of it or the roots there 
now. It scems to have been excavated and the whole thing 
removed. I do not know by whom this was done. I was around 
there again In May, “77, in company with John Noonan, the de- 
fendant in this action, showing him the boundaries of the Bobtail. 
We found the west side centre stake southwesterly from the Cal- 
edonia shaft, near a little ravine that comes down from the Qucen 
of the Thlls. it was a hewed stake an¢d was distant 75 or 100 feet 
from the Caledonia discovery shaft. We also found these two stakes 
that I have described on the north end and the south centre end 
stake, Which was a black dead pine tree. I first saw that there the 
fall of “76. It was cut down in ‘77, and the stump remains there 
now. I don’t know just when it was cut down. I first saw this tree 
in June, 76, and the south centre end, with Bobtail written on it; 
saw it again during the winter following and along towards spring. 
There were several dead trees there in that locality. IT don’t know 
by whom it was cut down. [ may be mistaken as [to] the time 
when it was cut down, but a part of this tree remains there 
484 yet. | didnotsectheeast side line centre stake prior to the Nello 
survey, but I believe [| did see the southwest corner. That 
would be on the right of the trail going south. My recollection of 
that is that it was a pine tree seven or eight inches in diameter. It 
was blazed and marked southwest corner stake, Bobtail. It was 
just about 150 tect in a westerly direction from the tree T speak of: 
as the south centre of the Bobtail. This was about April er May 
of 77. LT know it was in the spring. The blaze was an old one, and 
the pitch had oozed over the pencil writing. I do not remember to 
have seen the southeast stake nor the east side centre stake. 
ASS (Q). 79. After you got this bill of sale written into vour little 
book and signed by Ireton what did you then do with refer- 
ence to this Bobtail location ? 
A. Do how? 
Q. 80. Well, as to exercising any act of ownership over it? 
23—170 
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A. I don’t know what you mean. 

Q). Sl. Did you make any contracts or agreements by which to 
transfer any interest in the Bobtail lead to other parties ? 

A. L had a conversation with Moore and Gunn. 

(). SY. Mattic Moore and Billy Gunn? 

A. Yes, sir. 
(). SS. What time was that? 
A. During the spring of 77. 

(Q). S4. What did you say to them ? 

A. T told them I would deed to them the 2? of what was inside of 
the Clara No. 2 stakes. 

(). So. In consideration of what ? 
A. Of the amount of money that it would cost me. 
(Q). S6. Did you have any conversation with anybody else about 
the matter who was interested in that locality ? 

A. Not that I recollect of now. 

Q). S7. When was this understanding had with Moore and Gunn 
that you were to give them an interest In the Bobtail? 

A. We had talked of it several times. 

ASG () SS. Tlow soon after vou made the agreement with Ire- 
ton in November did you apprize them of the fact that you 
had purchased it? 
A. IT did not tell them mueh about it. 
(). S89. Did you tell any one else about it? 


A. Yes, sir. 


(). 90. Who’ 
A. Jack MeMarbery. 
(Q). 91. Anybody else that you reeall? 
A. I don’t know; [toldsome several about it, but I don’t recollect 
now. All | know about Ireton being attorney-in-fact for Chizum 
was What he told me. Judge Murphy drew the deed 
IST) and Treton signed it as attorney-in-fact for Chizum. I con- 
tinued an owner In the Bobtail until some time in the spring 


of 7S, when I sold out to John Noonan, the defendant. Ie and I 
had possession of it all the time; we were partners. In 777 we run 
a tunnel on the Bobtail claim, right west of and below where the 
discovery is. The tunnel was run by Mattie Moore and Billy Gunn, 
and it was called the Bobtail tunnel. I made a contract with them 
by which I was to give them a certain interest in the Bobtail claim 
for my proportion of the cost of running the tunnel, and in the 
winter following I offered them the deed here in Deadwood, in Gen- 
eral Dawson’s office, and they refused to accept it. At that time 
they had their interest in the Clara No. 2 bounded to Mr. Farrish, 
and (aif they insisted on me paying them the money for my pro- 
portion of the cost of this Bobtail tunnel. T gave them an order for 
the nioney on John Manning, and they went and got it. Thetunnel 
was run in SO or 90 tect and they claimed something over $500.00 
for the work, and [ paid them my proportion of the work, 
besides paying Gunn & Moore my proportion of the cost 
of this Bobtail tunnel work. I had done a couple of hun- 
dred dollars’ worth of additional work on the Bobtail in the year 
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1877, after the 28 of February. Before Kello made the official sur- 
vey of the Bobtail he satisfied himself that there was not less than 
$500.00 worth of work and improvement done upon the Bobtail 
claim. Mattie Moore and Billy Gunn showed him the work, and 
showed him this Bobtail tunnel as a part of the work done on this 
claim. This was before I tendered them the deed. They changed 
their mind- subsequently. In 1878 T did not Tess than 8100.00 or 
$150.00 worth of work on the Bobtail right where the discovery was. 
I had a man named John Green, one named J.C. Murphy, one, 
Jerry Cariso, and one Frank Goody, and some others working there 
for me. After I paid Gunn & Moore for the Bobtail tunnel work 
our relations changed somewhat, and when IT was having this work 
done in 778, in January and February, they run off my men 5 or 4 
times. J did the work, nevertheless, and kept men at work both 
night and day, so as to do over a hundred dollars’ worth of 
489) work. In ‘79, in order to avoid the trouble | had the vear 
before with conflicting claimants ranning off and threatening 
my men, I put 15 or 20 men at work there, under a foreman and 
they worked there all one day and night and did S100 wort: of 
work. The work for both “7S and ‘T9 was done in January & 
February, right there at the discovery. [took receipts for the work 
from the man, and it cost me more than S150.00 each time. Before 
putting this body of men to work I had two men working there for 
a few days, and who had been driven off. I cannot state exactly 
the value of the work which I have since had done on the Bobtail, 
but it is worth not far from $20,000.00—maybe more. This last 
work has all been done since we bonded the mine to J. I. Gilmer, 
and it is ina northerly direction from the discovery, near the Cale- 
donia workings. I first sunk a shaft, then drifted from the bottom 
of it and stoped out ore. I do not know how much ore [ have out, 
but there is a good deal, and the mine Is in very good shape for 
working. Some of this work is on the ground now in dispute—on 
what is called “The Queen of the Hills.” The Caledonia com- 
490) pany claims to own # of the Queen of the Hills. The work 
is not on nor within the limits of the Caledonia location, but 
is outside. 


49] On eross-examination the witness Manan further testified 
as follows: 


I first came to the Black Hills the last of Feb. or first of March, 
‘76; came to Deadwood in April, and in a little while thereafter 
went out to the Little Missouri stampede. T remained around Dead- 
wood until I went out on that stampede, and returned back here 
from the Little Missouri about the early part of June. It was some 
time after I went to work on the Clara No. 2 that I took up with the 
idea that the tree about 75 feet south of the Bobtail discovery was the 
north end stake [of] the Gold Run. I went to work first there in 
July, but 1 don’t know how long afterwards it was that this tree was 
shown to me as the north end stake of the Gold Run and the south 
end stake of the Bobtail by Frank Coyle. I was working on the 
Clara No, 2 at the time, and there were two inscriptions on it—the 
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south centre end stake of the Bobtail on one side and the north end 
eentre end stake of the Gold Run on the other. I think the time 
was in July. I think about the 9th of June I was over that 
492. eround with Frank Coyle, Angus MeMasters, and Jack Daw- 
son, but not where the Bobtail discovery is, and [I was not 
back there again until the 5th of July. I knew nothing about the 
Neptune location until Mike Gibbon informed me, and when I went 
there and located the Clara No. 2 I took down the Neptune stake, 
cut off the inseription, and put it up as the Clara No.2 stake. I re- 
member very well the post on Giant Hill and the row between the 
Giant owners and the Clara No. 1 people. I was there at the invi- 
tation of the Clara No. 1 owners to help them defend against the 
Giant owners. The Giant owners claimed a part of the ground cov- 
ered by the Clara No. 2 location, and put a notice in the paper. I 
was there to help the boys to protect the Clara No. 1, and also to 
protect the Clara No. 2. I think James Grant said something about 
the Bobtail on the 4th of July,.1876, but I don’t know that this fact 
influenced me in any way in going up there at the time. I did not 
pay any attention to the Bobtail until after I got there, when I think 
rank Coyle said something about it. There were about 20 men 
there at the forts. John Flaherty brought Ireton up there. The 
men had arms and many of them were drunk, and it would not be 
a safe thing then for any one to make an adverse claim to ground 
on that hill. John Goddard also came with Ireton, and there 
was considerable said about the Gay or Giant party coming 
up there to clean out the crowd. I think there was some- 
493 thing said about the Bobtail, and we knew that Ireton was 
in with — Gay party; that the men who owned the old titles 
on the hill were standing in together. It was understood among 
our party that Ireton was coming up there, and that Flaherty would 
Ife did not come there to fight, nor did Flaherty, nor 
Goddard. They came there as peacemakers, and one of them came 
in ata time. They desired to settle the controversy peaceably. We 
eave them a drink, and they passed on down to Lead — after they 
stated they wanted some of the leaders of our party to go down to 
Lead City and have a talk and settle matters peaceably until law 
was established in the country. We halted these men as they ap- 
proached the fort, and guns were drawn on them, but after halting 
them no hostility was displayed. I did not hear Ireton say much 
about the Bobtail, but Flaherty said while Ireton was there: “ Here 
is the man that owns the Bobtail, an old claim on this hill.” Gib- 
bons & I were then cabining on Gold Run. He was there on the 
hill at the time. I did not consider nor understand that 
494 Ireton at that time had abandoned the Bobtail, but shortly 
after that [ began looking him up for the purpose of nego- 
tiating for the Bobtail,and found him at South Bend. I don’t 
know how long afterwards, but [ should judge a month or six 
weeks. I did not know him before he came on the hill. ] spoke 
to him about the Bobtail the first time. IT saw him afterwards and 
enquired what he was going to do about it, and he said that as soon 
as law was established in the country and he could go on the hill 


bring him. 
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safely he would work it. I offered to buy it then, but do not know 
how much I offered. He said he was out $100 on it at that time. 
I got a bill of sale of some writing from him, I think, about the 
5th of December. I wrote in a memorandum book whieh I had, 
and I believe he signed, and I agreed to pay him $150 for it, $50 in 
October, ’77, and $100 when I would sell the mine. I had bounded 
the Clara No. 2 to Capt. Richards some time in October, 1876. Ido 
not know where the book is in which this bill of sale is 
495 written. I had no use for that bill of sale after Judge Mur- 
phy drew the deed the fore part of March, ’77. 
Q. 218. How long ago is it [since] you saw that last? 
A. I could not tell. 
Q. 214. What kind of a book was it? 
A. A small book. 
(Q. 215. Deseribe it. 
A. It was about as thick as one of them. 


(Witness here shows a book.) 


Q. 216. A little memorandum book, was «i % 

A. Yes, six. 

Q. 217. You sav positive that Ireton signed it at that time? 

A. Yes, sir; I think he did. We made the arrangement there. 

Q. 218. Do you swear positive that you did get a bill of sale from 
Ireton any time in the fall of 776? 7 

A. I think I did. 

Q. 219 You won’t swear to it positive? 

A. I know we had the arrangement distinctly made. 

Q. 220. Will you swear positive you got the bill of sale in the fall 
of ’76 from Ireton ? 

A. I swear positive I wrote out the bill of sale. 

Q. 221. Do you swear positive that Ireton signed it at any time 
in the fall of ’76? 

A. No; I will not be positive of that, but I know we had the ar- 

rangements distinctly made, and I think, to the best of my 
496 opinion, he did sign it. My partners in the Clara No. 2 at 
the time were James Ilarrington, Mike Gibbons, Mattie 

Moore, and Billy Gunn. IJ said nothing to them about having 
bought the Bobtail until along the next spring, or of any arrange- 
ment with Ireton; that is, I] am not sure whether I did or not, but I 
told them in the spring about it—before the Murphy deed. I told 
Moore & Gunn, but did not tell Gibbons nor Harrington. I also | 
informed them after [ got the deed from Murphy, and after they 
went to work on the Clara No. 2 shaft. I bought the Bobtail title 
for the purpose of making money out of it, and I proposed to Gunn 
and Moore to let them in, and also Gibbons, if they paid their pro- 
portion, but did not do so prior to March 20th, ’77. I told Manning 
about my owning the Bobtail title at the time that we entered 
into this contract to run the Bobtail tunnel in the fall of 
‘77. We bounded the Clara No. 2 to Mr. Baley in’ Feb., 
77. He knew about the Bobtail title, and asked me about it 
after he came back from Denver, and I told him that I owned 
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497 it. I never said a word to Baley about the Bobtail title 
at the time he bounded. Judge Murphy’s office at the 
time he drew this deed from TIreton to me was in the recorder’s office 
at Gayville. I don’t know where his new office was. [t was drawn 
up on Sunday, the 4th of March, I think. The two subseribing 
witnesses were present, Judge Murphy, [reton, and myself, and at 
that time I give him a promissory note for $150.00, payable the Ist 
of October followi ing. Weintormed Murphy of the previous arrange- 
ment that Ireton and I had for the purchase of the Bobtail, and 
that was the reason that it was dated back to the 5th of December. 
The consideration named in the deed was $1,500.00 I believe, while 
the real consideration was $100.00. 
AOS Q. 345. Do you remember that after you bought or got 
that decd, rather, about going to Gunn and Moore and telling 
them that vou had bought and agreed to pay $1,500.00 for that 
Bobtail title, and wanted to charge their relative shares—one-fifth of 
that $1,500—to let them into the Bobtail ? 
A. I might have. 
Q. 544. Did you do it? 
A. I expect I might; [I ain’t here for my health. 
(Q). 345. You did not tell them exactly the truth then ? 
A. I told them I wanted that money for it. 
Q). 346. Did not you tell them you agreed to pay that much for it 
[reton ? 
A. I don’t know as [ told them Iagreed to pay that much; I did 
not tell them distinely the arrangement. 
). 347. Why did you not tell them distinctly the arrangement? 
\. That was my business. 
). B48. Did you buy this Bobtail for the purpose of blackmailing 
your partners in the Clara No. 2? | 
A. I always wanted to let them in; they agreed to go in with me. 
Q). 349. For what ? 
[A.] The first agreement was going inon the Bobtail they agreed 
to pay me and Moore and Gunn. [and John Noonan came 
499 downto town. I told them I would give them 2 of what was 
~~ the Clara stakes of the Bobtail. 
Q. 350. That was away long afterwards ? 
A. I am telling when it was. 
é 
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_ 301. That was some time in April? 
I don’t exactly know; it went from day to day a good while 


after. 
Be 392. When did vou go to work with a Mattie Moore, 
vl ¢ ‘s nnon the Clara No, 2, in the spring of 7 
ot Gibbons did not eo to work. 


Q). 595. Did you go with Moore & Gunn? 

500 A. Yes sir: Twent towork on theClara No.2 shaft with Gunn 

& Moore about the 2Z0thof March, 1S77. [have no recollection 

of Tom Carey coming by thereafter that date, or at any time, telling 

meabout the Bobtail,and advis sIne@ mic to pic ‘kit up. He knew ; waned 
it long before that, and we had several talks about, it. 

I say again that I was working on the Bobtail discovery in Feb. 
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& March, 1877, and that two men worked with mea part of the 
time. The name of one is Kirkpatrick. I don’t know where either 
of these men are now. This work was done north of the Clara No. 
2 shaft, and I did not work in the Clara No. 2 shaft until the 20th 
of March or thereabouts, and I did not work on the Queen of the 
Hills for the purpose of representing the Bobtail. 
lL know where there is a toll-road running from Lead City to 
501 the mouth of Golden Run. It was built in September, ’76. 
He took about 8 weeks to finish it. I was interested in it. I 
did not work on that road in the spring of “77 until after the 10th 
of April. There was no work to do on it because there were no 
teams going from the mouth of Gold Run to Lead City or from Dead- 
wood to speak of, and we had leased the road to ¢ ‘apt. Ward, who 
kept it in repair. C.F. Thompson was interested in the road with 
me, and I don’t know that I did anything on it except walk over 
the road that winter. There were but two trains went over it—Mr. 
Gwin’s and Mr. Sachett’s.. I heard a portion of Mr. Hanley’s testi- 
mony; not all of it. I will not be positive whether I took the Bob- 
tail relocation to the mining recorder’s office the same day that I 
made the relocation or not, but 1t was within a day or so. I think I 
was the first that heard of this telegram about the necessity of rerecord- 
ing claims that Mr. Chase receiv ed outside of him and Scotty Jenks. It 
was some time during the afternoon of the lith of March,and I went 
up and had the Bobtail rerecorded after that or the next day. 
502 I did not mention Bobtail when I spoke to Gibbons about this 
Chase telegram, as he was not interested in that claim. John 
Dawson never came to Goid Run to tell me the news about the rati- 
fication of the Indian treaty, as I knew it before he did, and I was 
not in Gold Run that night; Twas in Gayville. I think Judge Mur- 
phy, Tommy Carr, Tom ITenley, and Tom Bentley, the deputy min- 
ing recorder, was there when I left the Bobtail notice for record. 
There were plenty of others there, but I don’t know their names. I 
was there the night of the l4th, and whether I had this relocation 
notice made out and filed for record that night or the next day I 
am not certain, but Iam positive I had it done either on the 14th 
or the 15th of Mareh. [I put up the notice at the Bobtail discovery 
before the 20th; I got the copy for posting a day or so after 1 had 
it filed, and I posted it myself about 25 feet east of the trail on a 
hewed stake stuck in the ground deep enough to hold it up. I do 
not think that I had any box there. This notice did not remain up 
there very long. Iam unable to state whether it was there 
508 when we were working on the Clara No. 2. I took Jack Me- 
Masters there one day while it was posted, and he saw it and 
read it. I do not know that I said anything to my partners in the 
Clara No. 2, or my partners in the Queen of the Hills, about posting 
this relocation notice of the Bobtail. Some of them were trying to 
beat me. When we went to work on the Clara No. 2 in the latter 
part of March I worked considerably there off and on, and wind- 
lassed a good deal. Gibbons was sick at the time that Canty was 
killed. He was killed on the 10th of February, ’77, and I took care 
of Gibbons in January and the fore part of Feb. Hegot up and 
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went to the funeral of Canty. For 38 or 4 day in the latter part 
of Jan. Gibbons was real sick. I did not stay with him all the 
time that he was sick. I saw the burned paper that was Intro- 
duced here in evidence the other day by Mr. McLaughlin, and 
I first saw that paper when I got it from Jimmy Carr about 
the 10th of May, 1877, at which time I had it re- 
504 corded in the county records. I told the deputy mining 
recorder, James B. Carr, to give mea copy of the Bobtail loca- 
tion certificate. I got thiscopy from him. Iam not positive whether 
IT ever saw the record of the March location of the Bobtail on the 
Whitewood quartz mining district records, but think I did. Tom 
Carr and I did not examine the records together at the time that I 
got this copy. I will swear to that. I also swear that this burnt 
paper is the copy that his deputy gave me. I saw him while he was 
writing it down from the records. Iam almost positive that I saw 
the reeord and read some of it at that time, but I don’t know in what 
book it wasin. I am also pretty positive that I saw the supple- 
mentary record with my name. There was no talk at the time be- 
tween Jimmy Carr & myself; I just ordered a copy of the Bobtail 
notice, the Queen of the Hills,and three or four other locations, and 
I took them all down to the register of deeds’ office. I was not pres- 
ent while he was writing all of them. I don’t know that I read all 
of this paper thatis burnt. Iwas not acquainted much with 
505 Jimmy Carr at that time, but I think it was from him that I 
got the paper. Ile signed my name to that paper, I think, 
and [ never got but the one copy that I know of. I am positive now 
that I did see the Bobtail relocation notice with the supplement- 
ary notice on the mining records at Gayville. I think I filled up 
the Bobtail discovery shaft when [I was at work on Clara No. 2. No 
ene helped me that I remember of. This south centre end stake or 
tree of the Bobtail was cut off two or three times. I understood 
Jim Anderson cut it off onee 8 or 10 feet high, which he could 
do by going on the upper side of the hill; he was quite a tall man. 
Gibbons and I never cut that tree down or put any part of it in the 
Clara dump. fF understand that it was once cut lower down since 
Anderson cut it. [ think when [ saw it in July or August, ’76, it 
was 6 or 8 feet high at least. Iam positive [never cut down or put 
it into the Clara No.2 dump. I knew Noonan in Iowa; he was 
there in “76; then went out and returned again in May, ’77. I 
have considered himas a partner of mine for the last 16 years. 
506 I was there the first morning of the Kello survey. Moore & 
Gunn done the talking with him. IT did not say who the 
original locators of the Bobtail was to Mr. Kello, but I told him that 
John Noonan was the present owner of it. He became the owner 
before he applied for ¢he patent by my making him a deed, and I 
turned over the title to him. This was before Kello made the sur- 
vey, and that deed was placed on the county records. Moore and 
Gunn and I talked about it long before. I thought there would be 
less likelyhood of his appheation being endorsed than mine would 
be. I never niade him but one deed that I remember of, and that 
was before the official worry. I don’t know of any relocation of the 
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Bobtail in the name of John Noonan in 1878. I don’t recollect 
about Kello giving me any certificate of relocation; if he did I 
don’t recollect what I did with them. [ paid him for attending to 
our business and I expect [ did as he directed me to. I recorded 
whatever papers he told me, but I have no recollection about 
507  ~=this Noonan relocation. John Manning bounded the Clara 
No. 2 in the winter of 775 to Mr. Parrish, and [ refused to 
sign the papers unless they took the Bobtail. Then it was that 
Billy Gunn and Mattie Moore refused the deed of an interest in the 
Bobtail and exacted the money for my proportion of the work on 
the Bobtail tunnel. By doing this they considered they would get 
their money for the Clara and pay out none for the Bobtail. I had 
paid for the surveys that Kello made. I don’t remember just how 
much of a balance was due them, but I gave them an order on 
John Manning for the amount and it was paid. [I pointed out 
where the Bobtail discovery wascoveredup. ‘Theshaft was cleaned out 
on the 16th of July of the present year; Twent tothe bottomofit. You 
were there then (addressing Mr. Clagget). [did not send aman there 
on the night of the 17th of July to dig it deeper; but asa lot of loose 
dirt had fallen in there afterwards I told Noonan to send a man to 
scrape out the loose dirt, and not move anything that was solid. 
508 The representation work that I did on the Bobtail in [S78 & 
1879 was all done right close by the Bobtail discovery shatt 
and consisted of grading off the side of the hill. I spent the 
$20,000.00 since the 10th of December last, and up to that time I had 
not done a great deal more than the representation work on the Bob- 
tail. There was more than the representation work done outside of 
this Bobtail tunnel on the Bobtail ground and within the disputed 
ground in this case. [ have done no work and tried to do none on 
that portion of the Bobtail within the Caledonia lines. Ireton told 
me when I bought him out that he had bought Carey’s interest. I 
do not remember whether he gave me the bill of sale from Carey to 
him. Ie represented to me that he owned all the Bobtail except 
the Chizum interest and that he had a power of attorney to dispose 
of that. 


O09 Toomas T°. Maman was next recalled on the part of defend- 
ant and testified as follows : 

I wish to correct my testimony — yesterday in relation to my 
statement that all the work that I had done in ‘77 was at the Beb- 
tail discovery shaft. .[ had two men to work for me in the fall of 
‘77 or the spring of 778 running a tunnel right east of the Caledonia 
discovery shaft. One was a man named Quinn, and the other was 
Jerry Cariso. I paid them each for 15 days’ work and took their re- 
ceipts for the same. 


On recross-examination the witness further testified as follows: 


This tunnel was east of and outside of the Caledonia lines, but in- 
side the lines of the Bobtail. I put those men at work there to rep- 
resent the Bobtail and it was run for the Bobtail vein. I expect the 
Queen of the Hills is running there. The work, I think, was done 
24—170 
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some time in the winter, but I did not pay until some time In 
519 the spring of °77. Jerry Cariso kept their time, handed in 

their amounts, and I paid them. Iknow Bob Cooper did not 
keep the amount and I know that tunnel was not started for the 
Queen of the Hills. I had no conversation with Cooper about it, 
but when Cariso was working on the road and when he worked in 
the Queen of the [ills shaft Cooper then kept the accounts, and it 
Was a separate thing, and it was after he run this tunnel for me 
on the Bobtail that he worked on the Queen of the Hills. I ordered 
the work stopped on that tunnel myself when [ thought IT had work 
enough done to represent the ground. I know I did work enough 
in Feb. and March, ’77, to represent it. [had done at least $100.00 
worth of work at the discovery shaft. At the time that Ireton exe- 
euted the decd no other document Was drawn up, except a promis- 
sory note for S150, payable to Ireton in October following, or sooner 


in case I sold the Bobtail, and I have paid him the amount. There 
was no contract given Ireton at that time, except this note. 
oll C.F. Tirompson was then called as a witness on the part of 


defendant and testified as follows: 

In the winter of ’76 & ’77 I was living at Lead City and engaged 
in merchandizing and mining. I had a man in my employ that 
winter named Andrew Kirkpatrick, and [ know he worked awhile 
for Thomas I’. Mahan, but whether on the Bobtail claim or not I 
cannot say. I know generally, but not specifically, where the Bob- 
tail location is. I never took any pains to examine it. I know now 
where the discovery shaft was claimed to be in the winter of 76 & 777, 
but never made any examination of it; it was up near the head of 
Shoemaker gulch and below theClaras. There are two Claras there— 
No. 1 & No. 2. Where the Bobtail discovery shaft is claimed to 
have been has been pointed out to me below the Clara No. 2 shaft. 
f passed up the trail that runs by them from Deadwood the last of 
eb. or the first day of March in company with John Burroughs, 
and we saw Thos. Il. Mahan and some men at work there at, as I 

remcinber, Clara No. 2. There were two or three parties at 
512. ~work there, and I distinetly recollect seeing Mahan at work 

there and talking with him at that time. My recollection is 
that there were men down in the shatt, and that he was hoisting ore 
on the dump himself. I don’t know whether he was hoisting ore; 
I know he was on the dump and he showed us what he was getting 
out there. We sat down there on the dump and talked for 20 min- 
utes or halfan hour. I do not know who were at work in the shaft, 
as I did not see them, but think there were men working in it. I 
do not remember that [ saw any one else at work at that time at 
the Caledonia discovery shaft. The trail passed within about 20 
fect of it. If there had been I should be very likely not to remem- 
ber it. 

On eross-examination the witness further testified as follows: 

Kirkpatrick was living with me in Lead City at the time he went 
to work for Mahan, and the arrangements were made in my place 
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of business. This was in the winter of °76 & ’77, and was either in 
January or February, but I cannot say which month. IT understood 
from what was said that the work was to be mining, but I do 
513. not know where it was to be carried on. I have no recollec- 
tion that Mahan said the work was to be done on Clara No. 
2. Thavea recollection that it was work over on the hill, but what 
it was I don’t know. JI don’t remember of Mahan saving — about 
the Clara No. 2 or the Bobtail. I first heard the Bobtail spoken of 
in the winter of 776; heard of it again in the spring of ’77 from Ma- 
han and others, more particularly from him, both before and after 
the month of March. He was a neighbor of mine and frequently 
in my place, and frequently talked about his business matters. | 
saw Mahan there at the Clara No. 2 workings. I did not see any 
notice there, nor was my attention callec to any. I fixed the date 
of that visit there for several matters. I remember very distinetly 
the occasion on which I happened there. It was after the killing of 
John Canty, and I had been down to Deadwood with John Bur- 
roughs. Canty was killed about the middle of February, and this 
was from one to two weeks afterwards. IT have some memoranda by 
which I think I can fix the date of that visit. IT was on that trail 
several times afterwards, and saw Mahan there at the Clara No. 2; do 
not know Billy Gunn. I know Mattie Moore and Mike Gibbons, 
but am unable to recollect whether either of them was there 
514. with Mahan or not. I have seen Moore there, but whether 
on that occasion or not Tam unable tosay. There were men 
there that day—two besides Mr. Mahan. I do not recolicct seeing 
Moore there with Mahan at any of the times that IT saw Mahan at 
work there in the spring of ’77. IT recollect Mahan, because I was 
better acquainted with him. I have seen Moore on the ground, but 
when I cannot state. I cannot say whether I saw Gunn or Gibbons 
there with him. ' 


515 JouN BurrovuGuHs was then called as a witness on the part 
of defendant and testified as follows: 

I was living in Lead City in ’76 & ’77—until May, ’77. I believe f 
know where the Bobtail claim is; it is northeast of the Clara on 
the Clara Hill, and I believe I know where the Discovery is; I saw 
Mr. Mahan at 1t one day; this was in the latter part of Feb., 1877; 
I passed by there in company with C. I. Phompson; [ came down 
here to Deadwood the last of February, and we went back to Lead 
City on the trail by way of Gayville and up Shoemaker gulch. 
The trail passed within 50 or 40 vards of the Caledonia discovery 
shaft right close to the dump; it also passed close to the discovery 
of the Bobtail, right close to it. Wesaw Mr. Mahan there on the 
dump and two other men at work; [ think Mahan was drawing up 
a bucket or something of that kind. There was a dispute between 
the American Flag owners and the Palmetto owners, and we came 
over that way thinking that Mr. Thompson would have some intha- 

ence with the American Itlage owners to arrange the matter 
516 between them and us; it was a pleasant dav, and we stayed 
there talking some 15 or 20 minutes, perhaps more; we sat 
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down on the dump; I do not remember whether any one was at 
work at the Caledonia or not. I fix the date as very near the first 
of March. We had a snow-storm shortly after, in March, and I fix 
the last of eb. or first of Mareh because the weather was very 
pleasant during the last of Feb. If any one had been at work 
above ground at the Caledonia that day we could have seen them ; 
dont remember whether we did or not. 


On cross-examination the witness further testified as follows: 


I know of such a claim as Clara No. 2, but do not remember 
when I first got acquainted with it. Mahan was at work at what I 
supposed was the Bobtail. I enquired of him about the different 
locations there and he pointed them out. I don’t know as [am 

acquainted with Mathew Moore or William Gunn; I know 
D17 = Michael Gibbons; I also know Andrew Nirkpatrick ; I don’t 

know that I ever saw Michael Gibbons at work at the Clara 
No. 2 shaft, and I do not remember whether Kirkpatrick was there ; 
there were two men besides Mahan. [I cannot place Gunn and 
Moore; Mahan pointed out the locations to me at that time, and out- 
side of this locality where he was at work I know nothing about 
the Bobtaiw—that is, | don’t know the lines, nor where they were in 
‘76. Mahan pointed out to me the Clara No. 1, the Caledonia, and 
told me that was the Bobtail. I don’t remember his pointing out 
Clara No. 2, Queen of the Ihills, or Oro Fino. It was on the Bob- 
tail, where [ believe he was diggine—where the shaft was. 1 don’t 
remember any cut about 20 feet north of the Clara No. 2 shaft, or 
north of where he was working. We knew he was a friend of some 
of the American Flag parties, and we thought he could do something 
towards a compromise, and we talked about the American Flag. 
(ILere witness Gunn was requested by plaintitf’- counsel to stand up.) 
[ know his face, but do not know that he was there at that time. 


51S Wintrnraw L. Sacuetrr was then ealled as a witness on the 
part of defendant and testified as follows: 


I reside at Lead City, and am engaged in mining; came to the 
Black Pills, and got in here the 29th day of January, 1877, and 
commenced the erection of a quartz mill at Lead City. I know 
I. Mahan and the location of the Bobtail and Clara mining 
claims. | passed by the Bobtail several times that spring. The first 
occasion Was On} the 2oth day of Treb. hyye lL was in company with 
William Iloward and Walter Stone; we tollowed the trail. Mr. Ma- 
han Was there at work : no one else Was there Ol) the dump ; this 
was on Sunday. I think there were men working below—down in 
the shaft—and he was in the right-hand side of the trail as we were 
eoing northward; the trail ran right onto the dump where he was 
working; made a bend and turned down the hill. We remained 
there talking with hing 15 or 20 minutes. Toward was piloting 
Stone and myself over te Pinney's mill, and that was our first trip 

after we came into the hills, Ilaving just brought a quartz 
519 mill in here, we were looking for ore, and Mahan had quitea 
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little pile of ore on the dump—two or three tons—that had been 
selected and been piled up. 

The reason I fixed that date with so much certainty 1s that we 
had finished shingling our house on the 3d Sunday after we had ar- 
rived here, which was the 18th day of Feb., 1877, and on the next 
Sunday following we went over to Penney’s mill and passed by the 
Bobtail. 


On eross-examination the witness further testified : 


The first week after we got here Mr. Lloyd was engaged in getting 
the logs, and we commenced to build the house the second week 
after we were here. I fix the time that we finished shingling the 
house by reference to our time-book, which is at Lead City, and 
was first spoken to in relation to my recollection of this matter 4 or 
5 days ago by Mr. Mahan in Lead City. Ile asked me if I remem- 
bered my coming there at that time. I think we could hear the men 

at work in the shaft. There was a windlass there over the 
520 top of the shaft. [did notsee any bucket ; the rope was down 

in the shaft. I did not look down the shaft. I was over this 
same trail and by this same spot about two weeks afterwards In com- 
pany with Hamilton Utley, and Mr. Mahan was there, and he 
seemed to be tending to the business at the top of the shaft. [passed 
by there afterwards twice in the month of March; went by on 
Saturday and returned on Monday, and he was there at work on 
both oeeasions. I cannot give the dates. I went over to Primey’s 
mill to see him clean up on Saturday and Sunday, and returned 
back on Monday. Our engine and boiler came in on the Sth of 
April, and these visits were prior to that time. When I went there 
with Mr. Utley we went over there for the purpose of looking at the 
ore, and only went as far as where Mahan was at work. The first 
time I knew Mahan was the Sunday that I speak of, and the next 
time I saw him was about two wecks afterwards. I did not know 
his name for abouta year afterwards, but I remembered his counte- 

nanee. The Sunday that I was there first was a pleasant day. 
521 We had good weather all through the month of February. 

There might have been a little snow, but not enough to amount 
to much. There was a big snow-storm in April that stopped our 
mill. Teams could not get around to haul ore. It was after the 
Ist of April. I remember two or three big heavy falls of snow that 
spring, but this one in April stopped up the work. The trail was 
broken, and in some places the hillside was bare — we first went over. 
There were some places where the snow had drifted in the ravines, 
where it was deep, and from the Bobtail work down Shoemaker 
gulch to the mouth the snow was pretty deep. Primey’s mill was 
running on the 20th of Feb., when we went over there. 
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Defendant's Case. 


O29 Water L. Srone was then called as a witness on the part 
defendant and testified as follows : 


I eame to the Black Hills in October, ’76, and [am a member of 
the Racine Mill Company. I know Mh Mahan. Mr. Sackett & 
party arrived here on the 19th of January, 1877. [ have heard Mr. 
Sackett’s testimony, and [I was with him on Sunday, the 25th of 
Feb’r., 77, when he made the trip hespeaks of to Princey’s Mill and 
passed by the Bobtail work. It was on the last Sunday in that 
month, and William K. Howard was along with us. On Sunday, 
the 18th day of Ieb., I was engaged all day shingling our house, 
and we made this trip on the Sunday following. We saw Mr. Ma- 
han at the Bobtail works on that day. The trail ran within 15 to 
20 ft. of the shaft, then turned off almost at a right angle for a little 
distance, then went down Shoemaker gulch. I have been over that 
ground frequently since that time. Now there is a wagon road 
made there where the trail use- to run. Mahan was then on the 
dump, as | suppose, tending the windlass. I did not know him 
before that. 


524 On ecross-examination the witness further testified as fol- 
lows: 


[ think it was between 11 & 12 o’clock in the day when we passed 
by, and we staid there from 20 minutes toa half an hour. There 
was no snow on the dump. It had been cleared off, and the ore 
that had been taken out could be seen there. We examined the ore. 


525 WirntiamM M. kK, Howarp was then called as a witness on 
the part of defendant and testified as follows : 


I know Mr. Sackett & Mr. Stone, and just heard their testimony. 
I was with inen men when they visited the Bobtail work and went 
up there with them. I have no particular recollection as to the 
date of the visit, but it was about the last of Ieb. or first of March, 


'T7. Iknew Mahan before that and saw him there on that oceca- 
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sion. He seemed to be working there at the shaft on the right- 
hand side of the trail coming from Lead City, on the up-hill side. 


Cross-examination waived. 


526 Hamirron Urirey was then called as a witness on the part 
of the defendant and testified as follows: 

I was a member of the Racine Mining Company in 777; came to 
the Black Hills with W. LL. Sackett,and reached here Jan. 29th, 1877, 
and have lived here ever since. I know Thos. I. Mahan. J have 
heard Mr. Sackett’- testimony in this case about our trip over to the 
Bobtail mine in March, ’77; [ made that trip with him ; it was along 
in the fore part of March, but [am unable to fix the date. Ours was 
a custom mill, and we were looking around the various mines to find 
a supply of ore. There was a great deal of excitement about the 
Clara mine, and Sackett & myself went up there. We went over 
from there to where we found Mr. Mahan standing on the right of 
the trail at an open cut—a small open cut at the right-hand side 
and close to the trail where it turns and goes down Shoemaker guleh 
to Bobtail. I have since heard the place called the Bobtail & Clara 
No. 2, and have been there often since. That is the same spot where 

Mr. Sackett & I visited and found Mr. Mahan. The trail is no 
527 longer there, but a wagon road has been built in place of the 

old trail. Mr. Mahan was standing there when we came up. 
I do not remember whether there was any work going on there at 
that time or not. 


Cross-examination waived. 


928 Ep. Towers was then called as a witness on the part of the 
defendant and testified as follows : 

Am engaged In mining at present and reside in Deadwood, and 
in 776 & °7 lived at Lead City most of the time. In the month of 
February, 77, was living at no one place, but was prospecting 
mostly from the middle of Feb. down. I know where the Bobtail 
claim is situated. It is on the divide, over the divide going from 
Lead City to Bobtail gulch, and I became acquainted with it first in 
the fall of 76. I passed by the Bobtail the last of Ieb.,’77. 1 had 
just come into town here and leit my horse; then went to Lead City 
and stopped with Jimmy Coffin, the recorder, a day or two, and 
crossed two or three different times on the trail to Gayville about that 
time. The trail run below the Bebtail shaft a little. When I went 
over from here on the last day of Feb. to Lead City Mr. Mahan was 
to work there, and one day after I overtook him, or he overtook me, 
and traveled with me part of the way from Lead City to his work. 

I saw no one at work there cither time but Mahan. I was 
929 not close to the shaft. .[ do not say positively that this was 

on the 28th of Feb., but it was about that date; might be the 
27th of eb. or Ist of March. I know that I arrived here on the 25 of 
Feb. from Rapid City. Then [staid one day at Montana, below Dead- 
wood a few miles; then I came back the next day, and I stopped one 
night at the Custer House herein Deadwood, and one night at the I. 
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X. L., and then IT went to Lead [City]. I know that afterwards I was 
3 days going from Deadwood to Custer City, and TI-arrived there on 
the Sth of Mareh, and I saw Mahan working on the Bobtail 3 or 4 
days before I started for Custer. The two occasions that Isaw him 
at work on the Bobtail was not more than one day apart; 1t might 
have been two days in suecession, but it is possible that there wasa 
day intervening. Tam certain that I reached Custer on the Sth of 
March, ‘77, and I occupied 3 days in going there. Krom the time 
of my arrival from Rapid until I left for Custer I was here in this 
section of country six days at least. I understood from Mahan that 
he was working there, and when he came over with me 
530. part of the way from Lead City it was to go to work there, 
below the Clara shaft. 


On eross-examination the witness further testified as follows: 
I know where the Clara No. 2 shaft is. Itis pretty near the same 


locality. I knew this shaft in the fall of 1876. Mahan was work-. 


ing near it. It was just over the divide on the north side. IT had 
heard that it was the Clara No. 2 shaft, but know nothing about it 
positively myself. 


Ov Patrick Boyle was then called as a witness on the part of 
the defendant and testified as follows : 


I am engaged in mining and live at Lead City ; came here the lat- 
ter part of July or early part of August, 776, and know Thos. F. 
Mahan. I know where the Bobtail claim is, on the north side of the 
divide, and IT saw him at work there in the latter part of Feb. or the 
Ist day of March, as I passed over the trail. He was working on 
what I have since learned to be the Bobtail lode. No person was 
working with him at that time. I think he was alone. No one 
was with me. I fix the time by the date of having a deed recorded 
two weeks afterwards, and at the time ef the news here of the rati- 
fication of the Indian treaty. 


On cross-examination the witness further testified as follows: 

I know where the Clara No. 2 is. It ison the north side of the 
divide facing from Lead — to Gayville, and is a little south of the 
place where I saw Mahan working. 

532 On re-examination the witness further testified as follows: 


eat 
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I know where the Caledonia discovery shaft is, and passed by it 
on that trip. Nobody was working there then. 


533 THomas I. CAREY was then recalled on the part of defend- 
ant and testified as follows: 

In the latter part of Feb., 77, I was living at my eabin on claim 
No. 3, on the north fork of Gold Run, and on the 27th day of [that] 
month I loaned Thos. If. Mahan a wheelbarrow to work upon the 
Bobtail lode, and he refained there about a month. I saw him 
working with it at the same place where I helped to make the Bob- 
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tai! location. I fix the date that I loaned him the wheelbarrow as 
the same that I took possession of cabin No. 5. I took possession of 
the premises on that date and J loaned him the wheelbarrow the 
same evening, and he kept it 4-or 5 weeks before it was returned. 
I only saw him at work there once; that was the day he brought the 
wheelbarrow home. I recall the circumstance that I had paid out 
money to several partics and took their receipts -to settle a contro- 
versy ~ gg that ground—claim No. 3. Those receipts bore date 
Feb. 27th, 1877. 


On cross-examinatien the witness further testified as follows: 


I have got those receipts now, and I lived in that cabin nearly 
all the time from the 27th of Feb. until the wheelbarrow was 

oot brought back. [ frequently came to Deadwood during that 
time, but don’t think IT went to Gayville but once. I know 

the claim called Clara No. 2; becan ne acq ui ainted with it in the fall 
of °76. Know where the Clara No. 2 shaft is. It was not known as 
the Bobtail, and it was not at that shaft that Mahan was using the 
wheelbarrow when Isaw him at work there the time I went to Gay- 
ville. Mahan was at work 25 or 50. feet northerly from the Clara 
No. 2 shaft, and he had two men at work in the Bobtail shaft as I 
took it to be. J] should say it was 15 feet deep—from 10 to 15 ft. 
That shaft is not there yet. [think it has been filled up—covered 
up—the shaft and open cut where they were at work. It was north 
of the Clara dump. To the best of my recollection, the Bobtail shaft, 
where Mahan was at work, was about 6 feet square. I did not pay 
much attention to it at the time. I did not look down enough to 
see the men. T[ should it was 15 feet deep, might not have been 
quite so deep as that, but it was from 10 to 15 feet, | should think. 


53D JOHN GODDARD Was then called as a witness on the part of 


defendant and testified as follows: 
/ 


In the winter of °76 and ‘7 [ was living part of the time at Gay- 
ville and part of the time in the spring at Lead City. TI was en- 
gaged in mining and prospecting. I had occasion to cross over the 
trail from Gayville to Lead City several times, back & forth, dur- 
ing the winter. About the last of Feb. my partner and I started 
from Lead to go to Deadwood, and we came back the next day. I 
knew Mr. Mahan at the time, and I knew where the Bobtail claim 
and the Bobtail discovery were; Mr. Mahan was at work there that 
dav. I didn’t notice anybody else at work there: heseemed to be 
waiting on somebody that was below—at least, [ suppose that is what 
he was doing. I passed along and don’t remember having any con- 
versation with him. Our purpose in going to Deadwood on that 
day was to have a claim away down on Gold Run guleh recorded. 

We had this claim recorded on the 2d day of March, 1877, 
556 and this trip was a couple of days before that. T again passed 
by the Bobtail about 5 weeks after this trip; I saw no one 
there, but I saw a notice written on paper and stuck on to a square 
stake which was stuck in the ground there, near by where I saw 
Mahan at work. It was a notice of the Bobtail claim. I did not 
20—170 
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read it all. It was a new notice and was tacked to the stake. At 
the time that we passed along the trail, the last of Feb., we passed a 
little below the Caledonia shi aft. I saw no one at work there then ; 
if there had been any one at work on the surface at that time, we 
were close enough to have seen them. 


On cross-exanlination the witness further testified as follows: 


I cannot say whether there was any one in the shaft, but I thought 
Mahan was waiting on some one below. _ I suppose there was some- 
body in the hole. [I know what is called the Clara No. 2 shaft ; 1t was 
not there where Mahan was standing. There has been a great ‘deal of 

work done there since, and le eannot tell whether it is the same 
537 place or not. The next time that I passed by there and that 

I saw the Bobtail notice my partner, Geo. Stock, was along. 
I dom’t remember whether we were going to or from Gay ville when 
we noticed it. We moved away from Lead City, where we were 
camped, about that time, and this was about 5 weeks after we first 
saw Mahan at work there—the last of February. I think the Bob- 
tail discovery shaft is closed up; the stake on which the notice was 
is not there now. I don’t remember that I noticed any Clara No. 
2 stake or notice. The Bobtail stake & notice was on the right- 
hand side going from Gayville to lead—maybe 40 or 50 feet T have 
no very distinction of that notice except that T looked at it and read 
apart of it. I did not read it all; I read enough to know it was a 


Bobtail notice; read the top part. 


538 W. W. MontrGomMery was then ealled as a witness on the 
part of the defendant and testified as follows: 


T live at Te rraville, and am engaged in mining, and have been in 
the Black Hills since the fall of 776. I know that there was such a 
claim as the Bobtail, but I didn't have much acquaintance with it. 
It is loeated about the head of Shoemaker gulch. I went across 
there several mes during the winter and spring. The first time 
was in Dee., 776, and [ crossed there about every month in the win- 
ter. I commenced work for Baley & Durbin making a road, so that 
they could get in their boiler for a little mill on the Golden Terra 
on the 4th of Feb’y, and worked about a week. I know where the 
trail ran up Shoemaker gulch and over the divide, and where it 
passed a dump on the north side of the summit, and I crossed back 
& forth there every few days during Dec. & Jan. Thad just come 

into the Hills before that, and was living with my brother at 
559 Lead City. Some of the boys who had come into the Hills 

with me were living at Gayville, and I was in the habit of 
going over every few days to see them. I was not working there at 
all. About the 9th of March I moved over from Lead City to Cen- 
tral and began to work for the Hidden Treasure Company, and f 
earned $55.00 during the balance of the month at $4a day. I did not 
work every day during the remainder of the month. About the 9th 
of March, before moving over, | met Mr. Mahan in Gayville, and he 
syer with me froma there, and when we reached the dump on 
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the trail he told me that that was the Bobtail, and that he would go 
to work there the next day. I cannot ‘ell whether I saw any fresh 
work there or not. He went on over to Lead City with me. 


On eross-examination the witness further testified : 


I think it was the 24th of Feb. I went to work for Bailey & Dur- 

bin, and it was after that that Mahan showed me the dump. 

540 About the 9th of March, 1877, I worked 5 or 6 days for Bailey 

& Durbin. Jt might have been 9 or 10 days atter I quit 

working for Bailey & Durbin that Mahan pointed out the Bobtail to 

me. I got the idea from what he said that he was going to com- 
mence work on the following day. 


ot] Tomas Burns was then called as a witness on the part of 
the defendant and testified as follows: 


In the winter of °76 & ’7 Iwas engaged in merchandising here in 
Deadwood. I know Thos. F. Mahan, and on the evening of the 
25d of Feb., 1877, I sold him a keg of powder, some fuse, a pick, and 
I think a hammer. THe bought these articles for mining purposes, 
and Tonly know where from what he told me. I fix the date from 
examining my books. 


On ecross-examination the witness further testified as follows: 


The size of the kee was 25 pounds, and contained ordinary blast- 
Ing powder. I fix the date by an examination of my books con- 
taining an entry of the sale. He never bought a keg of powder 
from me at any other time, nora box of candles. That is the only 
bill of goods that I ever sold the man. I will bring vou down the 
books. ‘There is no entry in my _ books of the sale by me of the 

articles to Mahan, but there are two entries that I made 
542. on thatdatethat I sold him the articles, and they are as follows 


Feb. 28, 77. Balance due Thompson ---_~-------------..-- 43 50 
Balance due on Frank_---------------.---- 12 50 


The transaction with Mahan was a cash sale, but I remember that 
on the day that I sold him the articles Mr. Mahan was about to have 
a difficulty with Ike Gray, the stage agent, and that impending 
difficulty was on the day that I made the above entries. Mr. Gil- 
bert, of Central, was then in my store and knew of the sale of the 
goods. Mr. Thompson brought out a trunk for Mrs. Fay from 
Cheyenne, and had dropped it in the Cheyenne river and damaged 
her clothing, and there was considerable trouble that night in) my 
store in settling about it, and I made the above entry in my books. 
I distinetly remember the transaction as all having occurred on the 
same day. 

O45 CrarLes McLAavey was then called as a witness on the part 
of defendant and _ testified as follows : 


| reside at Lead City, and am engaged in mining at present on 
the Bobtail mine for Mr. Mahan. In the summer of ‘76 1 was liv- 
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ing in Deadwood, and in the latter part of January, ‘77, T went up 
to Gayville & Lead City, and was then engaged In prospecting. t 
knew then where the Bobtail claim was situated, and knew in the 
spring of ‘77 where the Bobtail discovery shaft was. I first knew 
where it was the latter end of Feb. & the fore part of March of that 
vear. The trail running up Shoemaker gulch ran right by it. 1 
did not follow the trail, but went over the hill. I was there at the 
oe of the Bobtail two or three times during the latter end of 
Keb. & the first of March. Once I went over to Lead City to see a 
man * the name of Robinson, and the other time I was prospect- 
ine over the hills. L saw Mr. Mahan there at work. He hada 

shovel in his hand. The next time I was there, 5 or 4 days 
Df afterwards, he was there working. I think there was some- 

body down in the shaft at work. Mahan was on the top, and 
it looked as though he had been wheeling dirt there. There was a 
wheelbarrow there lying on its side. I was there again shortly 
after that big snow-storm in the month of March. ¥ forget what 
time it was. Ido not think there was more than 3 or + days be- 
tween each of these visits. I do not know who was in the shatt. I 
staid but a short time; asked the name of some of the locators 
around there. I think I was there four times. [I cannot fix the 
time more definite than that the third time it was shortly after the 
bie snow-storm in March. I think Mr. Mahan was there at my 
fourth visit, where — was a discovery stake up then that I did not 
notice before. It was a hewed stake,aud on it was a written notice. I 
did not stop to read it, and cannot say definitely now whether it was 
written on the wood or on paper. 


545 On cross-examination the witness further testified as fol- 
lows: 

f have known Mahan ever since by sight, but never spoke to him 
to have any conversation until lately. | had no part ticular business 
there at that time, excepting that Iwas prospecting. I never knew 
Mahan before I met him there on the trail [ saw him = onee in 
Central and once in Deadwood in September, 777, and knew he was 
the man that I had seen working upon the Bobtail mine. I know 
that it was about the latter end of Feb. or the first of Mareh, ’77, 
that | saw him at work on the Bobtail mine, because it was just a 
little before the stampede to Nevada gulch. I was one of the stam- 
peders. | knew that this claim was in litigatiow; that’s all. I never 
heard from any one that the date, the last of Feb. or the first of 
March, was an important date in this case. Noonan asked me once 
if f was here in the country about that time, and [ told him I was; 

that IT had prospected over there then. I done my principal 
546 prospecting over on Bold Mountain and over in False Bot- 

tom. IJ think it was about a week ago that Noonan asked 
me about this. He did not suggest that the latter part of eb. or 
the first of March. I remembered that I was here and had been 
prospecting, and I told him that myself. He asked me if IT had 
seen anybody there at work about that time, and I told him yes, 
that f had seen Mahan; that’s about all that he said. The reason 
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I thought somebody was working in the shaft was I heard the noise 
of a hammer or the bre aking of rock. I did not go close to the 
shaft. Mahan was on top and had a shovel and was leveling off 
the dirt. I know where the Clara No. 2 shaft is, and the shaft they 
were at work in was below it 25 or 50 feet, perhaps, lower down the 
trail and to the north. There was no windlass on the Bobtail shaft. 
I do not recollect seeing any windlass there. They generally mine 
12 to 14 fect without a windlass. 


O47 J.C. Murruy was then called as a witness on the part of 
defendant- and testified as follows: 


I reside at Lead City and am engaged in prospecting and mining. 
In the spring of ’76 TI was living there and was engaged In cutting 
logs and gctting out timber for the Racine Company mill and some 
for Bailey & Durbin. 1 know where the Bobtail mine is now situ- 
ated ; it is north of the divide from Lead City, and I know where the 
trail is running over to Gayville. I had occasion frequently to go 
over that trail during the spring of ‘77. IT do not recollect the date 
of any of my trips; I went so often that I cannot call to mind any 
of them. I crossed there in Feb., in Mareh, and in April, and I saw 
Thos. F. Mahan there, and there was other parties working down in 
the shaft. I think they had been at work there a long time; I judge 
this by the looks of the work that was done when [ passed backwards 

& forwards there. I think they had been working there 
548 through January & February ; 1 think Mahan had been work- 

ing there all through Feb., and also in March. Sometimes I 
would go by there as often as twice a week, and sometimes not 
oftener than once In two weeks. We use- to eet our grub at Gay- 
ville and earry it across to Lead City. I worked myself on the Bob- 
tail in the early part of ’78; I worked two days along with Mr. Green 
for Thos. F. Mahan; I think it was in January, ’78, but will not be 
positive. Thos. F. Mahan paid us for our work. The ground was 
frozen very hard and we did not make much progress; we had to 
build fires to thaw out the ground. ‘The first day we went to work 
there some parties came along and told us we had better stop work- 
ing there; I don’t know who they were; they told us the best thing 
we could do was to quit work; they appeared to be mad; I did not 
know them then, nor have I known them since; so we quit work. 

On cross-examination the witness further testified as follows: 

O49 I knew Mahan by sight for overa year. IT never knew him 

anywhere else. I am prospecting—that is my business—and 
I have been working for the Homesti ike company now and again. 
IT have been working for the past two days for that company. I went 
up there and asked for a job, and they gave it to me. I was ad- 
vised by no one to go there and get work. I came down yesterday, 
and the evening before that I talked with Noonan. No one else 
was present but Green & myself when we were notified to quit work. 
There were either two or three men, and apparently they came from 
the direction of Lead City. I did not feel apprehensive and was not 
very badly scared, but was scared some. I saw no arms with them. 
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We staid probably a half an hour. I did not have much talk with 
them. Mr. Green did the talking in my presence. This took place 
at the Bobtail discovery, north of the Clara No. 2 shaft; it might 
be 50 feet or less, but not more. 


550 JoUN GREEN was then called as a witness on the part of the 
defendant and testified as follows: - 


| eame to the Hills in ’75; am now working for the Homestake 
company, and live at Lead City. I learned where the Bobtail claim 
is in spring of ’76 from aman named I[reton. It is south of the 
Caledonia, on the east side of Shoemaker gulch. In the winter of 
76 & 77 I lived in Deadwood gulch, and moved up to Lead [City ] in 
the fall of ’77. I worked on the Bobtail for Mr. Mahan in Ieb., 75; 
I worked off and on some 4 or 5 days. Some other parties worked 
with me; I cannot remember their names. The last time I worked 
aman named Murphy worked with me on the lastday. Sometimes 
there was four or five men working with me. I think there were 
that number worked there the first day. I forget now many worked 
the second & third days, but there were more worked than myself. 
The last day I worked a man by the name of Moore came there and 
cussed and said [ ought to know better than to work there, 
551 = and he ordered us off. Ife seemed to be of a fighting order, 
but we were not going to fight for other men’s property. This 
was In ’75, but I do not know the date. Murphy was there at the 
time. We did the work above the trail and on the left-hand side as 
you come up Shoemaker guleh. I passed by there in Ieb., 77, on 
my way from Central to Lead, where we were going to put in anew 
recorder and draw lots for town lets in Lead City. This was the 
latter end of Ieb., and ITsaw Mr. Mahan at work there on the Bob- 
tail. I saw no one else there with him. He was doing some grading 
with a pick and shovel. I passed over that way again about the 20th 
of March,and Mahan had a shaft there 10 or 15 feet deep; was work- 
ing init. It was somewhere about the 20th of March. He then 
advised me if I had any ground that I had Letter relocate it and put 
up anew notice; that the old locations would not hold good, as there 
was a new law from Washington. He pointed to a new notice 
552. which he said he had just put up of the Bobtail, but I did 
not read it; [saw a notice there. I cannot exactly deseribe 
where the notice was, but it was there somewhere about the shaft. 
The notice was written on paper [and] tacked on a board and _ the 
board nailed to a stake. Ile said he had just put up his notiee. I 
did not see this notice there at the time I went over to draw lots. 


On cross-examination the witness further testified as follows: 


I had no business there except going to Lead City for the purpose 
stated, and [ talked with Mr. Mahan as I came up to him maybe 
for ten minutes—not long, however. I did not observe any notice 
anywhere about there at that time; I paid little attention to the lo- 
cality. The seeond time mv attention was called by Mr. Mahan to 
the notice [was] when he remarked that he had put up his notice 
and that I had better have my ground relocated. I was prospect- 
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ing before I went to work for the Homestake company, and 
553 Isought work of my own accord. They did not know that 

I was a witness in this case, nor do I know that Mahan knew 
that I was to be a witness. I do not know who has had charge of 
the Bobtail work since they started up last fall. It was the 4th or 
5th day that we were at work that Moore came and ordered us off; 
there were two of them—Mr. Gunn and Mr. Moore—and there were 
two of us; we did not remain over ten minutes there after thet: I 
said to them that I knew nothing about their difficulty, and wouid 
not have gone there if I knew about it, and he said I ought to have 
known better; lis talkjwas unfriendly and he abused me; after I 
sald to him that I didn’t know anything about the difficulty he 
still abused me, but not so bad as before; I said nothing to him by 
way i reply; [didn’t know anything about the difficulties; if J 
had I wouldn’t have gone there; Gunn didn’t say anything; I 
think Mr. Moore had weapons with him, but cannot swear posi- 

tively to that, nor can I swear that he threatened to use 
554 any. There was a shaft south of the Bobtail that I heard 

Dawson and some of the boys call Clara No. 2 in ‘77 & 778; 
I saw the shaft in the fall of ’76, after I got back from the Big 
Ilorn country, with a windlass on it. 


DDO JAMES CHapura was then called as a witness on the part 
of defendant- and testified as follows: 


I know where the Bobtail mine is, and passed by there several 
times and saw Mahan at work there. I passed by one time about 
the 27th of Feb. or 1st of March, going over to Gayville for some 
medicine for Bill Baldwin to Wood & Wilson’s drug store. Mahan 
was at work there at that time on the top of thedump. When I got 
the medicine | went back the same way to Lead City and again saw 
him at the mine about ? of an hour afterwards. I use- to go over 
from Lead to Gayville once or twice a week, and the next time that 
I went by was in the early part of Mareh, and he seemed to be at 
work there. There was somebody there with him on top of the 
dump, but I don’t know who he was. There seemed to be some one 
at work in the shaft. I cannot tell how often I passed there in 
March. I was living with Coffin & Burroughs in Lead City, the 
same Burroughs that is now deputy register. 

506 On cross-examination the witness further testified as fol- 
lows: 

My feelings are all right towards the Caledonia company ; I have 
nothing against it; I never worked for it. [ knew nothing about 
being a witness In this case until last Sunday. I first learned about 
it at the Father De Smet mill from aman named Dan Edwards. 
Te asked me if I had traveled over that trail. I told him I had. 
I think that was about all the conversation. I have not talked with 
any of the parties down here. I have not told anybody down here 
that I knew anything about the matter nor about the date that I 
went over the trail. It is something I don’t care to be, a witness in 
any kind of a case. Mr. McLaughlin asked me a few questions the 
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other evening. Ihave hunted up no memoranda about the date. 
I told Mr. McLaughlin what I went to Gayville for, and I have not 
been to Wood & Wilson’s to see just when I got it. I remember 

Baldwin being very sick ebout that time and I was called 
557. over there to vo after medicine for him. He had the jim- 

jams and was te: wing up the furniture and raising the devil 
generally. I was there and saw it; that’s what fixes it In my mem- 
ory. It was caused by drinking whiskey at Lead City. He 
around town somewhere now, | believe. 


558 JEREMIAH CaAriso was then called as a witness on the part 
of the defendant- and testified as follows : 

Iam engaged in mining and live at Lead City. I know where 
the Bobtail claim is and have been working on it for the last five or 
six months. [I was present at the time of the Kello survey of the 
Bobtail in the latter part of 77. He was engaged for two days and 
I was with him on the first day. Billie Gunn, Mattie Moore, and 
Thomas Mahan were there. J think John Noonan was there, to-. 
Mr. Carey was there, to-, on the first day. He went over in the morn- 
Ing to the claim, and Mahan, Carey, Kello, & myself went over to 
the northwest corner stake. When I went over there first I met 
Billy Gunn & Mattie Moore; after -while Mahan & Carey came 
along, and we all went over to this northwest corner stake, which 
was a dry tree broken off about 25 or 50 feet from the round, I do 
not know its height exactly. There was an old notice marked on it 
with pencil pretty well worn out. I forget what the date was. I 

could not make it out; thought it was Dee. —. Mr. Carey 
559 ~=-went first to the tree; then each of us went to look at the no- 
tice. I could make out that it read “northwest corner of the 
Bobtail, located in 1876.” I could not make out the other date, but 
thought it was Dee. —. This was late in the fall. I never attended 
but one survey of Mr. hello. Then we came to the stake 60 or 70 
feet south of the discovery—a pine stump. [ think it was pointed 
out by Mr. Carey. I did not see any other stake that day but these 
two, the northwest corner and the south end stake. In the summer 
of ‘77 I built a road through here (showing down the ravine) from 
the Queen of the Ilills for Mahan and other gentlemen who were 
working on the Queen of the Hills shaft and taking out ore, and I 
found anold hewed stakeabout 3 fect long that was marked west centre 
stake of the Bobtail. It looked to be quite old. A man we ealled Joe 
was working with me building the road. I do not recolleet the month, 
but it was when we were building the road from the Queen of the Hills 
down Shoemaker. (Here witness pointed out on the map about the 
place where he found this stake, which was on the west-side line 
960 of the Bobtail as it appeared on the map and a short distance 
southwest of the Caledonia shaft. It looked like an old stake. 
I worked on the Bobtail In V7 and know where the tunnel is, west 
of the Bobtail discovery, and visited it at the time of the Kello sur- 
veys. Mahan and | went there together. Surveyor Kello, Matthew 
Moore, and Billy Gunn were there at the tunnel. They ‘alled it 
the Bobtail tunnel in their talk to the surveyor, and 1t was shown 
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to him by them as work done on the Bobtail claim. Billy Gunn & 
Mattie Moore had very much to say to the surveyor at that time 
about the Bobtail elaim and the work on it,and [ heard both of 
them say that that tunnel was Bobtail work. The tunnel was 75 
or 80 feet in length and was west of the Bobtail discovery and down 
towards the eulch. I think now that February was the month ° 
written on the northwest corner stake instead of December, but I 
wouldn’t be positive. [ think it was Feb. and I think now that my 

recollection is refreshed; that I so testified in a deposition 
561 made by me in this case some 18 monthsago. Thesnow and 

water had worn offa good deal of the writing. The writing 
was on the southeast side facing the claim. I could read ’76; that 
was plain. I do not now recollect 1f there were any names signed 
to it or not. The south end stake, I was informed by the parties 
there, was the southwest corner stake, [ think. I helped chain offa 
line with Mr. JXello. 


On ecross-examination the witness further testified as follows: 


We built this road a little before we made the survey. I never 
saw this stake before we built the road down from the shaft to Shoe- 
maker gulch. No, it was after we made the survey that we built 
the road. I never worked on the Bobtail in the fall of 78, but there 
were some men working there. When I worked it was for Tommy 
Mahan and he paid me. This was in the fall of ’79, and at that 
time I worked right above the Caledonia shaft. ITe told me he 

wanted some work done on the Bobtail, and I went over there 
062 = and started a tunnel about a hundred feet above the Cale- 

donia shaft, and I worked there 8 or 10 days. Another 
man, whose name I forget, worked with me; I think 1t was Denny. 
Mahan took us over there that morning and showed us where to go 
to work andrun atunnel there on the Bobtail. After we were at work 
awhile Mr. Cooper and Mr. Delaney came to us and told us not to 
work there. Cooper did not work with us at that time. They told 
us not torun a tunnel there. They said that was Queen of the 
Tills ground and that they were owners in it. 


On cross-examination the witness further testified as follows : 


I know where the old Caledonia discovery shaft is. | found the 
old Bobtail stake about 100 feet north of it lying on the ground. — I 
worked on the Bobtail for Thos. I*. Mahan im the fall of “77. T ean- 
not tell the place exactly, but it was about there. (ITere witness 
pointed to a spot northeast of the Caledonia workings on the map.) 
We graded out a cut to start a tunnel, perhaps ten feet in length, 

and we ranatunnel 15 or 20 feet long. Denny Guinn worked 
563 there with me 12 or 1-4 days, and we each reecived S400 a 

day. I do not know how far this place is from the Caledonia 
discovery shaft, but think it 1s considerable over 100 feet. I did not 
testify heretofore that the Queen of the Hills people eame down and 
ordered us off after we had done 10 or 12 days of work, but I testi- 
fied that Mr. Cooper & Mr. Delaney came there and told us to quit; 
that we were on the Queen of the [ills ground. 

26—170 
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ob f R. H. Kerto was next called as a witness on the part of 
the defendant and testified as follows: 


I am a deputy United States mineral surveyor for Dakota, and 
have followed the profession of a civil and mining engineer tor 9 
years. I was appointed deputy by the surveyor general of Dakota 
In Sept., 77. | know where the Bobtail lead is on the east side of 
Shoemaker gulch, a tributary of Bobtail gulch. I made a survey 
of the Bobtail about the last of December, ’77. The field-notes of 
that survey were burned in the Deadwood fire last fall. I think 
there are some copies of it in existence. I furnished a copy for the 
surveyor general. IT made that survey at the request of Mr. Moore 
and Mr. Gunn, and I also surveyed for them the Clara No. 2. At 
first they were not certain whether to have me survey the Bobtail, 
as Mr. Mahan had engaged McEntyre & Clapp to make the survey, 
but as I got on the ground first and had started on the Bobtail survey 
they all concluded that I should proceed with the survey. [ found 

Waiting me on the Bobtail ground when I reached there 
565 Mahan & some others whose names I do not remember. 
Gunn & Moore accompanied me. My best recollection now 
is that Mr. Carey was on the ground, but at that time I did not 
know him. I was shown the discovery shaft of the Bobtail, the 
south centre end stake, and the northwest corner by, I think, this 
man Carey and other parties. Irecollect that the main point shown 
ime Was the northwest corner, a large dead stub, about 18 inches in 
diameter, and all the parties on the ground accompanied me to that 
corner, and [ wrote upon it northwest corner of the Bobtail mine ; 
then went back to the discovery shaft and run atright angles to the 
centre line 150 feet to the west, south 89°, & some minutes west. — I 
continued that centre line until [struck a point shown me as the 
south centre end stake, which was a stump. There was a mound 
close to the stump. There were no marks upon this stump. I wish 
also to state here that when Iwas at the northwest corner they 
showed me a stake which was marked either north centre end stake 
or northeast centre end stake—something of that kind—which was 
lying on the ground and a mound of rocks close by where it be- 
longed. : 
DOG I then got on the line of the northwest corner at the place, 
150 feet westerly of the discovery, and projected that line 
until it intersected a line, drawn at right angles, that passed the 
south centre end stake so claimed of the Bobtail. I found nothing 
marking the southwest corner. I projected the line from the south- 
west corner by that stum) up the hill, and established the southeast 
eorner, and found nothine there. I saw several mounds of rock 
there, but nothing was pointed out to me as being the southeast 
eorner. I then ran to the northeast corner, and found nothing 
there marking it as the northeast corner. Nothing was pointed out 
to me on either the east or west side lines as centre monuments. I 
ran the east line first; then T ran up to the stump south of the dis- 
covery, and ran this south line from the southwest corner. Then I 
ran the west line to the northwest corner, and turning 90° ran the 
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north line, and established the northwest corner and the north 
centre end stake. I marked the points that I supposed would be the 
centre of the claim, and established the east and west side centre 
stake. (Here witness was asked to examine the map of the 
567 Bobtail mine, showing the conflict with the Caledonia claim.) 
That map correctly shows the Bobtail elaim. The discovery 
of the Bobtail was a few feet north of Clara No. 2 shaft. I saw 
nothing there but an open cut. The bank had been cut down on a 
level with the road, and they claimed to me that the discovery shaft 
had been filled up. Mr. Gunn & Mr. Moore accompanied me 
around the survey, and one or two other men, whose names I do not 
recollect, assisted me. Mahan was with usa portion of the time. 
Mr. Cariso was here requested to stand up, so that the witness could 
see him. I cannot say whether that man accompanied me or not. 
There were several parties along, but I paid no attention to their 
faces or names. I caused the corners of the claim at that time to be 
well marked with stakes set up and supported by mounds of rock. 
The parties furnished the stakes ; [marked them, and saw them pnt 
well in the ground. I don’t know who it was set the stakes up. I 
think both Gunn & Moore pointed — out to me as work done on 
the Bobtail. The Bobtail tunnel, I think, 1f was about 70 or 
568 80 feet in length. About all that they said was that it was 
the Bobtail tunnel. I certified to $500.00 wor. h of work done 
on the Bobtail at that time, on the basis of that tunnel and the 
open cut. I made an official survey of the Bobtail in the latter part 
of Mareh or early part of April, ’78, and at this time made the cer- 
tificate of $500.00 improvements. An application for a patent was 
then made. Moore & Gunn were the only parties that employed 
me. 


On eross-examilnation the witness further testified as follows: 


When Moore & Gunn employed me they wanted Clara No. 2 and 
the Bobtail surveyed. I think they mentioned the Bobtail. Mr. 
McEntyre was not there when [ reached the ground, but when we 
went to dinner we met an assistant of his coming up to make the 
survey of the Bobtail. I told him that he was late; that the other 
parties,Gunn & Moore, had employed me to survey the two claims; 
Mr. Mahan had employed McEntyre ; to a great extent the plat and 

survey of the Bobtail was projected from that northwest 
569 — corner stake, but there were other objects—the discovery shaft 

and the south centre end stake. I did not pay much atten- 
tion to the north centre end stake, for the reason, as you are aware, 
that the end lines must be parallel, and we often have to give or take, 
as the miners say, to accomplish that ; they pointed out tome a stake 
on which the words north centre end stake of the Bobtail was writ- 
ten, and also a mound of rock; the stake was laving some 50 or 75 
feet easterly of this mound of rock ; we were looking for the stake 
before we found it, and when we were at the northwest corner they 
claimed that it Was standing where the mound of rock was.” T was 
but a few feet from the stake when it was found. IT do not know 
who it was that said that that stake had stood in that mound of rock, 
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but it was one of the parties; it was an old dry stake—a usual 
ininer’s stake 4 or 5 inches square; there was no pitch over the 
writing, nor was there any pitch over the northwest corner stake ; 
the writing was sufficiently legible so that one could read it very 
plainly. It is possible for a person to take fresh writing on an old 

stake and rub dry dirt over it and give it the appearance 
570 ~~ of age, but this would rob off the fiber sticking out. You 

cannot always tell the age of writing ona stake. I think the 
top of the northwest corner tree had been blown off—the south cen- 
tre stake had been cut down. When I first saw the northwest corner 
stake it had an old blaze on it a foot or 18 inches in length and sev- 
eral inches across. I don’t know as you could tell that it was blazed 
at any distance, as it was a very old blaze and the bark was off the 
tree. You could not tell that there was a blaze there until you got 
to the tree, because it presented very much the same appearance that 
the rest of the trees did—the bark beine all off. No southwest 
corner Was pointed to me. IT have been frequently upon the Bobtail 
eround since; never noticed particularly the changes. There is a 
road running up there now,and the level of the road is graded into the 
bank 50o0r 75 feet,and on the upper side it Is about 7 feet high; thecut 
then was about the same depth that it is now, but the discovery shaft 
they said was covered up. Above the Clara No. 2 shaft there is a big 

open cut. Tam not able to say now whether Gunn or Moore 
O71 printed out any of these stakes. There were several parties 

who pointed them out. This man, who was one of the orig- 
inal locators, pointed out these stakes. The mound of rock where 
it was sald the north end centre stake stood is about 25 feet in a 


southerly direction from the present north end line of the Bobtail. - 


I don’t recollect when it was that the parties said they had seen this 
stake standing in the mound of rock. I commenced the survey of 
the Bobtail first,and when we reached the Caledonia shaft I stopped. 
| was stopped by a few rifles and pistols that were pointed at me by 
the parties at the Caledonia mine. I don’t know their names, but 
some of them came to where we were. | explained to them my 
official capacity, and that 1 could make tlic survey. We had econ- 
siderable discussion with reference to the matter, and I agreed to 
postpone the survey until the next day, until they could come down 
here and consult some attorney as to what right I had to make ¢ 
survey over that ground. I then started and made the Clara No. 2 

survey, and cormpleted it carly next morning, when [ finished 
572. the Bobtail survey. The Caledonia people and Queen of the 

Hills people were the parties who opposed the Bobtail survey. 
[was running the west line of the Bobtail at the time that they 
stopped me. Noonan was present on one of these days. It is cus- 
tomary and the proper thing for the surveyor to ascertain the name 
of the lode, the date of the location, the name of the locators, the 
date of relocation or amended location, and the names of the re- 
locators. I enquired who the locators of the Bobtail and the Clara 
No. 2 was, and they gave me the names of the original locators of 
the Clara No. 2. TP think a portion of them were Mahan, Gibbons, 
Gunn, & Moore. I think Noonan was giyen as the locator of the 
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Bobtail. I could not tell who it was informed me. I drew up an 
amended location certificate for both claims in my office in Central. 
No one was present at the time who was interested in either claim. 
I gave both of the amended loeation certificates to Mr. Mahan. I 
think Mr. Mahan paid me for both those surveys, and it was only a 
few days after the surveys that I gave these certificates to Mahan. 
I eannot give the language of the certificates, but they de- 
073 — scribed surveys, and they had plats attached to each showing 
the conflict between the Bobtail and Clara No. 2 lodes, the 
only difference in the plat being that in the one representing the 
Bobtail the Bobtail claim was made to appear prominent, and in 
the Clara No. 2 that claim was made to appear prominent. [think 
I would recognize a copy of those certificates. 
(Ifere witness was handed a paper for examination purporting to 
be an amended location certificate and plat of the Bobtail lead— 
John Noonan, locator.) 


I think that 1s a correct copy of it. It is very hard for me to tell 
whether there had been any change made in the size of the excava- 
tion cut of the Bobtail between my preliminary survey the last of 
Dee., “77, and the official survey which I made the latter part of 
March following. I measured the size of the cut at the time of 
these surveys, but my measurements were destroyed in the fire. 


On re-examination the witness further testified as follows: 


ovt At the time that I was interfered with and stopped by the 
Caledonia parties I told them I would send for an officer, and 
I did send for one, but am unable to state with certainty whether it 
was Mr. Moore or not. The mound of rock which was pointed out 
to me as the place where the old north centre end stake of the Bob- 
tail stood was probably 20 er 350 feet—somewhere along there— 
south of my north centre end stake that I established. (Here wit- 
ness pointed out on the map a point south, a few feet, of the point 
designated on the map by him as the north centre end stake, Bob- 
tail.) I should judge it was 25 or 30 feet south of this point, and 
the stake was found lying up here somewhere, 50 to 75 feet away 
from the mound of rock in an easterly direction. I do not remem- 
ber which one of the parties present 1t was that told me that that 
was the north centre end stake of the Bobtail. 
O70 Q. 18. What is your judgraent now, with your experience 
as a surveyor in these hills, as to whether the writing on the 
northwest corner stake—that dead tree you speak of—and the writ- 
ing on that stake shown as the north eentre end stake was old writ- 
ing or not? 

A. That is impossibie, to tell how old it is. You might take a 
stake that has been blazed off quite a long while and write on it, 
and you can take your finger and rub over it, and you can make it 
appear as If 

Q. 19. Did you see any evidence of anything of that kind ? 

A. That vou cannot tell, not knowing it to be the case, for I have 
experimented on it [a] number of times. You take these fibres, 
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but it was one of the parties; it was an old dry stake—a usual 
ininer’s stake 4 or 5 inches square; there was no pitch over the 
writing, nor was there any pitch over the northwest corner stake ; 
the writing was sufficiently legible so that one could read it very 
plainly. It is possible for a person to take fresh writing on an old 

stake and rub dry dirt over it and give it the appearance 
570 of age, but this would rob off the fiber sticking out. You 

cannot always tell the age of writing onastake. Ithink the 
top of the northwest corner tree had been blown off—the south cen- 
tre stake had been cut down. When I first saw the northwest corner 
stake it had an old blaze on it a foot or 18 inches in length and sev- 
eral inches across. I don’t know as you could tell that it was blazed 
at any distance, as it was a very old blaze and the bark was off the 
tree. You could not tell that there was a blaze there until you got 
to the tree, because it presented very much the same appearance that 
the rest of the trees did—the bark beine all off. No southwest 
corner was pointed to me. I have been frequently upon the Bobtail 
eround since; never noticed particularly the changes. There is a 
road running up there now,and the level of the road is graded into the 
bank 50 or 75 feet,and on the upper side it 1s about 7 feet high; thecut 
then was about the same depth that it is now, but the discovery shaft 
they said was covered up. Above the Clara No. 2 shaft there is a big 

open cut. Lam not able to say now whether Gunn or Moore 
571 ~~ printed out any of these stakes. There were several parties 

who pointed them out. This man, who was one of the orig- 
inal locators, pointed out these stakes. The mound of rock where 
it was said the north end centre stake stood is about 25 feet in a 


southerly direction from the present north end line of the Bobtail. - 


I don’t recollect when it was that the parties said they had seen this 


stake standing in the mound of rock. I commenced the survey of 


the Bobtail first,and when we reached the Caledonia shaft I stopped. 
[ was stopped by a few rifles and pistols that were pointed at me by 
the partics at the Caledonia mine. I don’t know their names, but 
some of them came to where we were. I explained to them my 
oflicial eapacity, and that I could make tlie survey. We had eon- 
siderable discussion with reference to the matter, and I aereed to 
postpone the survey until the next day, until they could come down 
here and consult some attorney as to what right I had to make ¢ 
survey over that ground. [then started and made the Clara No. 2 

survey, and completed it carly next morning, when [ finished 
572. = the Bobtail survey. The Caledonia people and Queen of the 

Hills people were the parties who opposed the Bobtail survey. 
[ was running the west line of the Bobtail at the time that they 
stopped me. Noonan was present on one of these days. It is eus- 
tomary and the proper thing for the surveyor to ascertain the name 
of the locle, the date of tlie location, the name of the locators, the 
date of relocation or amended Joeation, and the names of the re- 
locators. = | enquired who the locators of the Bobtail and the Clara 
No. 2 was, and they gave me the names of the original locators of 
the Clara No. 2. T think a portion of them were Mahan, Gibbons, 
Gunn, & Moore. I think Noonan was given as the loeator of the 
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Bobtail. I could not tell who it was informed me. I drew up an 
amended location certificate for both claims in my office in Central. 
No one was present at the time who was interested in either claim. 
I gave both of the amended location certificates to Mr. Mahan. I 
think Mr. Mahan paid me for both those surveys, and it was only a 
few days after the surveys that I gave these certificates to Mahan. 
I cannot give the language of the certificates, but they de- 
973 ~~ seribed surveys, and they had plats attached to each showing 
the conflict between the Bobtail and Clara No. 2 lodes, the 
only difference in the plat being that in the one representing the 
Bobtail the Bobtail claim was made to appear prominent, and in 
the Clara No. 2 that claim was made to appear prominent. I think 
I would recognize a copy of those certificates. 
(Here witness was handed a paper for examination purporting to 
be an amended location certificate and plat of the Bobtail lead— 
John Noonan, locator.) 


I think that is a correct copy of it. It is very hard for me to tell 
whether there had been any change made in the size of the excava- 
tion cut of the Bobtail between my preliminary survey the last of 
Dec., 77, and the official survey which I made the latter part of 
March following. I measured the size of the cut at the time of 
these surveys, but my measurements were destroyed in the fire. 


On re-examination the witness further testified as follows: 


O74 At the time that I was interfered with and stopped by the 
Caledonia parties I told them I would send for an officer, and 
I did send for one, but arr. unable to state with certainty whether it 
was Mr. Moore or not. The mound of rock which was pointed out 
to me as the place where the old north centre end stake of the Bob- 
tail stood was probably 20 er 50 feet—somewhere along there— 
south of my north centre end stake that I established. (Here wit- 
ness pointed out on the map a point south, a few feet, of the point 
designated on the map by him as the north centre end stake, Bob- 
tail.) I should judge it was 25 or 30 feet south of this point, and 
the stake was found lying up here somewhere, 50 to 75 feet away 
from the mound of rock in an easterly direction. J do not remem- 
ber which one of the parties present 1t was that told me that that 
was the north centre end stake of the Bobtail. 
O10 Q. 18. What is your judgment now, with your experience 
as a surveyor in these hills, as to whether the writing on the 
northwest corner stake—that dead tree you speak of—and the writ- 
ing on that stake shown as the north centre end stake was old writ- 
ing or not? 

A. That is impossible, to tell how old it is. You might take a 
stake that has been blazed off quite a long while and write on it, 
and you can take your finger and rub over it, and you can make it 
appear as If 

Q. 19. Did you see any evidence of anything of that kind ? 

A. That vou cannot tell, not knowing it to be the case, tor I have 
experimented on it [a] number of times. You take these fibres, 
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sometimes an eighth of an inch long, and write over them, and 
it is almost impossible to tell positively. 
Q. 20. What was the appearance of the blaze which you found 
upon the tree, and also on the stake, as to being old or new ? 
A. It was quite an old blaze, sir. 
Q. 21. Give the result or yeur judgment as to about how old. 
A. You cannot. It is very hard to tell. There is no difference 
between the blaze and the rest of the stake. Both the blaze and the 
surface of the stake was covered with these fibers—this long 
576 fibre—and of course you could not tell how old the blaze was. 
577 = =You could not tell any difference between the blaze. We 
passed the “Mono shaft,” which was about 15 or 20 feet south 
of the north end line of the Bobtail. I mean the “ Oro Fino” shaft 
instead of the Mono. 


On reeross-examination the witness further testified as follows: 


Mr. Gunn came to me several months after I had made the off- 
cial survey of the Clara No. 2 to get a copy of the location certificate 
which IT had made of it and given Mahan. [I did not give him a 
plat of that survey nora plat with the tield-notes, and do not recol- 
lect that he asked for it. I surveved the Bobtail and made it 1,540 
feet in length by 500 feet in width. 


O78 Tiros. I. TaANnieEy was then called as a witness on the part 
of the defendant and testified as follows: 

I was living at Gayville, Lawrence county, Dakota Territory, In 
the winter of “76 & 77, and was engaged in the saloon business. I 
know the Caledonia location and the Bobtail location in Shoemaker 
euleh. IT was acquainted that winter with Michacl Lyneh, Michael 
Heffron, Robert Curlin, and James Manning, and knew some of 
them for many years. I visited the Caledonia and Bobtail mines 
with James Manning in the month of [°eb. 1877, under the follow- 
Ing circumstances: He was stopping with me in Gayyville and made 
his home with me. We had furntshed him grub at several places, 
supposing it was for the benefit of the Caledonia Company. They 
were then known as the Caledonia Company. On the 27th of Feb., 
1877, [ insisted on Manning going up [to] the Caledonia in order 
to ascertain) whether there was any one to work there or 
not, and IT went up with him. There was no one at work 
there then. On the 28th of Feb., 1877, I went up there 

again with him and arrived there about noon. There 
d79 was nobody working there that day. Ife then told me that 

the reason that there was no work eoing on on the Caledonia 
mine was that his partner, Robert Curlin, was down here in Dead- 
wood, in Joe Tlayes’ place, drunk, along with a man who hada 
claim here named Mike Early. I fix the date beeause it was the 
last day of the month, and on account of several eonversations we 
had at the time in relation to the inauguration of the President on 
the lth of March following. We went up to the Caledonia first on 
Tuesday. James Manning, one of the locators of the Caledonia, was 
along with me, and for several days prior to the 28th of Feb., 1877, 
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he was stopping with me in Gayville, and was not at work any- 
where. Ife had been at work for Pierce & McAleer, on their placer 
claims right at Gayville, before this, and he told me at the time 
when he went up to the Caledonia mine that Bob Curlin was down 
here in Deadwood drunk, and that he thought that we would find 
him at Joe Hayes’. There had been work done at the Caledonia 
shaft before I was there on the 27th & 28th of February, 
580 ~~ but I did not see any signs of recent work. The shaft that 
was sunk by O'Neal & Lackey in the fall of ’76 was there on 
the 28th of Febr., 77. Manning and myself, after leaving the Cale- 
donia, went up to what was then known as the old Bobtail cut, 
which was in a southerly direction and on the left hand or east side 
as you go up the gulch. We found Tommy Mahan there that day 
at work with pick and shovel about 20 feet north of the Clara No. 2 
shaft. These was a cut in there, and [ cannot be positive now 
whether he was sinking, but there was a hole or shaft started in this 
cut, and he was working right there. We stopped and talked with 
him about 20 minutes. Manning & Mahan saluted each other, and 
Manning must have heard all that passed at that time. Mahan 
started to lecture me, and said that Iwas not deing right in helping 
the Caledonia boys to defraud him of his honest ground. He talked 
in an ordinary conversation. Manning was sitting near by. On 
the first and second day- of March, 77, Manning and JI came down 
together to Deadwood, and we saw Curlin; he was what you 
O81 mieht call slightly intoxicated. Ife was a man who spreed 
it considerably, and it was hard to tell whether he was intox- 
icated or not. J was hunting { for him, and he told me then that he 
Was coming up in a few days, and would then go to work. I then 
told him if he did not come up and if we did not go to work we 
might as well quit the Caledonia al/together. My ‘elation with 
the Caledonia locators was that of intimate friends from the time I 
first became acquainted with each and every one of them. I know 
Michael Lynch well, and after the 28th of Feb., ’77—I think it was 
about the latter part of March—I went over the Caledonia ground 
with him and visited the boundary stakes of the Bobtail location. 
The boys were then working on the Caledonia’ mine. Mr. Lyneh 
and I went right up from the Caledonia shaft, where they were work- 
Ing, up what is called a hog-back, and over towards Bobtail guich, 
and pointed out where the Bobtail stakes were, and also where the 
Caledonia stakes were—that is, the north end stakes. I had 
582. seen the south or southerly end stakes of both the claims 
before this. We went right along the edge—northwest edge— 
and he pointed out to mea dead pine tree. Tt looked as if it had 
been burned some at the northwest stake. It was northwest of the 
Oro Iino shaft. The north centre stake of the Bobtail had a pile 
of rocks built around it, and it was about as high as that chandaleer 
(pointing to a chandelier in the court-rooms). The northeast corner 
stake of the Bobtail was a green tree 12 to 14 inches in diameter, 
blazed and marked. I do not know whether any of these stakes are 
now standing, as I have not been on that ground to pay any atten- 
tion to its since. We found a centre side stake, which was a hewed 
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post or stake standing between the Caledonia old shaft and a log 
cabin in il euleh. The cabin stood probably fifty feet from 
the shaft, towards the gulch, in a southwest direction. We did not 
eo to the south end stakes of the Bobtail, but I saw them that spring. 
One of them was a green pine tree. It stood on the hillside, near 
the brow of the hill, and I guess was 15 inches in diameter. 
583 It was close to the summit of the divide and was blazed and 
marked; the other was a dead pine stump which stood about 
50 feet south of the Bobtail cut, and was probably 8 inches through. 
The southeast corner stake was a post driven into the eround, and 
a lot of rock was piled around it. My best recollection 1s that 1t was 
in the month of April, 1877, that [ saw these three south end stakes 
of the Bobtail. I know it was that spring. I did not measure the 
distance of any of these stakes from the others, but I should judge 
that the distance from the northwest corner stake to the northeast 
corner stake of the Bobtail was about 800 feet, and from the tree 
that m: arked the southwest corner, which was upon the side of the 
hill, to the southeast corner sti ake it was 250 or 300 feet—I should 
judge that it was about 500 feet. At the time that Lynch and I 
visited the stakes I have mentioned on the north end of. the Bob- 
tail | advised him to cut them down, but I do not know whether 
he did so or not. [ heard him say that they had then cut 
584. down the stake that stood between the shaft and the cabin — 
the stake between the discovery shaft of the Caledonia and 
the cabin; it was a hewed post drawn into the ground—that is, that 
they had cut it down or tore it up. I was interested in the Caledo- 
nia at that time myself. My place at Gayville was a general resort 
for those parties, and at the time of the official survey I heard them 
talking about taking down and destroying the stakes of the Bobtail. 
We had made up our minds to destroy them, but Judge Murphy 
advised us not to touch any stake that was established by the United 
States surveyor. The intention was to destroy the Bobtail stakes, 
and | advised them to doso and stand the conse quences. Judge Mur- 
phy advised differently, and [do not know whether they followed his 
advice or their own declaration. [never saw any of the stakes after- 
wards. [had been over the ground so often and had so m: nV con- 
versations with [Leffron, Curlin, & Manning that I eannot, recollect 
the times as went, talked about thre stakes, and what we 
585 ~~ should do to hold our claims, but I do not recolleet every, 
time Twas there. To was up a: ad down there frequently —I’ 
expect sometimes 5 times a day—until we sold out, and I have been 
Ol) the eround only Once sInce, The Tre are se veral elrreumstianees 
which keep the dates, the 27th NV YSth of eb., 44; fresh Wn nv 
memory as the dates of my visit to the Caledonia shaft with James 
Manning. The first of the month was pay day with us up there 
then, and the men that we had purchased goods from use- to come 
to collect their bills, and P remember that. Then there was a good 
deal of talk at that time about a rebellion or a civil war occurring 
on account of Tilden being counted out, and Manning and I alien: 
about these things right on the trail. We ealeulated the 4th of 
March to fall on Sunday and that the President would not be inaugu- 
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rated on that day, but on Monday. We were discussing the affairs 

of state, and we discussed them with Mahan and a man that 
586 worked night across the eulch at the Santa Cruz shaft, who 

eame alone during the time that we were talking; I do not 
know his name; he is alittle dark-complected man, a little lame in 
his walk; his name is Robert something ; he came along there where 
Mahan was ai work and joined in the conversation. I mean that 
the Santa Cruz shaft was west and across Shoemaker gulch from the 
Bobtail discovery. There were several parties who passed over the 
trail that day that we met and talked with. One was a man named 
John Goddard and another was known as Dutch George. 

On cross-examination the witness further testified as follows: 

I got my interest in the Caledonia mine from James Manning. 
The deed was made out in the name of Mr. Elliott, ny partner, at 
the same time that Judge Murphy got his interest. We were put- 
ting up grub & tools for Manning and Curlin and had been prom- 
ised an interest in the mine a long time previous by James Manning. 

I do not know where Manning Is at present; he may or may 
oS7 not bein the Territory. [I have no idea where he is; if [ 
knew where he was I would hunt him up, as he owes me now 
$800.00. We got 50 feet of the Caledonia from Manning, and [el- 
liott & Towned that together. Judge Murphy got 50 feet at the 
same time. I had no idea at the time what the value of the ground 
was ; It was not considered very valuable. It was in my saloon that 
Judge Murphy advised us not to cut down any official stakes of the 
Bobtail. This was in 778. I think it was early in the spring of ’7S. 
I only remember de advising us once. Ife was advising the Cale- 
donia boys and [ was listening. Mike Ileffron was there, Robert 
Curlin was there, and, | think, Mr. Lackey was there. The boys 
‘ame down to our saloon, in Central, and wanted Elhott & me to go 
up. They were very excited and wanted guns. ‘They did get a gun 
of mine and brought up there. I said to “them that T knew what 1 
would do, and I advised the cutting down of the stakes. Murphy 
said, Boys, you must be very cautious about meddling with any 
stakes put down by a United States survevor or a deputy 
588 United States surveyor. My idea was to protect the Cale- 
donia title against the Bobtail claim. FI supposed we could 
do so by keeping them out of possession. I did not know nor believe 
at the time that there was no Bobtail title, but I believe that there 
was, and I believe that you (addressing Judge Clagett) believe so to- or 
you would not have purchased a portion of the Bobtail for the pro- 
tection of the Caledonia company. IT do not know what your object 
was, but I know that vou purchased it and that [was at the bottom 
of it too, and worked the thing up for you and can tell you about it 
any time. I probably passed over the trail, passing by the Cale- 
donia & Bobtail discoveries, during the winter and spring of ’76 
& ’7 a hundred times. I was keeping saloon in Gayville at the 
time, a business that keeps a man pretty closely at home, but I 
vo outside and look after other interests. [ had other business 
besides the saloon, and, like every other man that came in here, 
27—170 
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[I was looking for something out of which I could make some 

money. When I say I was over the trail probably 100 
589 times, I mean from October until the summer of 77. I 

may have been there 3 times a day sometimes, and at 
other times not more than once a week. I was there twice 
in Feb., but did not go up to where Mahan was at work the first 
time, but I saw him at work at the Botail cut. Ife was picking «& 
shoveling, and, as | remember, was starting a shaft right in the 
bottom of the cut within a few feet of the trail—no farther than 
from here to the door. We went right where Mahan was at work, 
and when we first went there he was picking and shoveling. — I be- 
lieve | know where the Bobtail discovery shaft is. J got an idea 
where it was the fall of “76. The hill slopes downward there, and 
Mahan was digging at the place. The day I went up there—the 
28th of Feb., 1S77—he was sinking a shaft. [saw nobody at work 
there with himat that time. Jt might be down five feet, but I will 
not swear that it was. Mahan and I were not the best of friends at 
the time. I merely spoke tohim when I methim. He accused me 

of backing up the Caledonia boys and depriving him of his 
590 honest rights. I bade him the time of day as I came up, 

and we got into conversation and we talked about several 
things. I told him to let the Caledonia boys go and they would 
sell out the mine for a good stake; that they were all poor men 
struggling for a living, and to letthem alone until such time as they 
could sell out. The idea was with me for Mahan not to cause the 
Caledonia boys any trouble; that there would be a prospect of sell- 
ing the mine soon, and when the boys got their money then he 
could come in with his interest. [ don’t think we had the mine 
bonded at that time, but we had several parties in view. There 
were California parties here then with whom I was acquainted. Mr. 
Baley, I believe, was one. I do not know when he left here. Mr. 
Mahan started the conversation. He came over some 8 or 10 feet 
towards us, sat down on a rock, and he and Manning and [| talked 
there for about 20 minutes. In addition to talking about the 
Caledonia and the Bobtail we conversed about polities and the 

prospects of war and about counting in and counting out 
O91 presidential candidates. When Lynch & I went up there, at 

the time that he showed me the north end stakes, we went to 
look at the Caledonia stakes, and he pointed out to me the north 
end stakes of the Bobtail at that time and asked me what should be 
done with them. I advised him to destroy them. I saw the west 
side centre stake of the Bobtail at that time and before that time in 
the place [ have mentioned; it was a hewed stake 5 or 6 inches in 
diameter, 5 or 6 feet long, driven into the ground; this stake was 
shown me by Curlin & Manning several times and was pointed out 
to me on the 27th or 28th of Feb. by Manning. [ am in no busi- 
ness here, and am not running a saloon, nor interested in one; I 
sold out four months ago with the intention of going to Colorado; 
I have been unwell the most of the time for the last four months, 
a great deal of the time in bed; I have had very little conversation 
about this case with any one. I went to Lead City the other day 
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and passed over the ground along with Tommy Mahan; it 

92 was pretty near dark when we got up there. [ have not 
talked with parties or showed them the Bobtail stakes or 
made any declarations to that effect. Lynch and I went directly 
over to the Caledonia shaft, as I have stated; I was up there as 
often as two and three times a day some days, because I was inter- 
ested; several of the Caledonia boys were owing me money and I 
did not advance anything on the strength of the 25 feet that I 
owned in it; but I knew the men, gave them money, and would to- 
morrow if they needed it; I would give them fifty cents if I only 
had a dollar; they owned other ground—the Ben Franklin and 
several claims; I did not see that ground almost every day. rom 
the Caledonia shaft Lynch and I went north pretty near to the Oro 
Fino shaft and Lynch pointed out to me the northwest corner stake 
of the Bobtail; it was a pretty good sized tree; it was black on one 
side—on the side facing Shoemaker gulch; it was a dead tree ; there 
was pencil marks on it that was hewed off like as if with an axe; the 
blaze was as large as a sheet of foolscap paper. I think 

993 this wasin April, °77. The blaze was not a fresh one, and 
we went within a few feet of it and could see the writing— 

some marks on it. Lynch said there is one of their stakes—one of 
the Bobtail stakes—Tommy Mahan’s stakes. We then went on 
down the ridge, and he showed me where he had put up the Cale- 
donia stake. We wanted to know what he should do with that 
northwest corner stake of the Bobtail, and I told him to destroy it, 
chop it down, and make fire-wood with it. We then came back and 
went east to the north centre end stake of the Bobtail. It was a 
stub of a tree with a lot of rocks piled around it. [could not say 
whether it was placed there by nature or by the hand- of men. 
It was probably 8 feet high and was dead. Tt was probably 10 
inches in diameter. Lynch said there is another of them Bobtail 
stakes. ITfrom there we went to the northeast corner stake of 
the Bobtail, which is a green pine tree—just a common sized 
tree. I didn’t measure the distance, but I judged it was about 
150 feet from the centre stake to this green pine tree. 

ov+  Idid not notice any blaze or writing on it and did not go 
right close to it; 1t was a green pine, not a spruce tree; the 

tree was cast of me—almost directly cast; there might be a blaze on 
the side facing me, but I did not notice it; I was distant probably 
75 feet from it. Irom there we went back to the Caledonia shaft; 
these were the only stakes we visited of the Bobtail mine. I met 
Mr. Lynch last night in at McIugl’s; [was not looking for him, 
and [| asked him if he did not recollect the time that he took me on 
the hill and showed me the Bobtail stakes, and he said in reply, “1 
won't be telling nothing; that will do; I am going to Jeave you,” 
and he walked off. That was all the conversation we had; there 
were several parties present; Mr. Mahan was with me, and we went 
in there to get a drink and met Lynch at the bar. | suppose I 
wanted Lynch to acknowledge the truth. [have no interest in this 
ease at all. There was no conversation between me and Mahan, nor 
between me and anybody else about these Bobtail stakes before | 
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went into MeIugh’s to get a glass of beer, and mecting 
595 Lynch I happened to ask him about his showing me those 

stakes; it happened to come into my mind just at that time. 
After that Twas invited up into Judge McLaughlin’s office last 
night and was notified that | would be called upon to testify in this 
case, and T related there just what I have stated here about the Bob- 
tail stakes and the party who traveled over the ground and showed 
them to me. TPasked Lynch this question: Mike, do you remember 
the day you & Twas up om the hill and you took me over and 
showed me the Bobtail stakes, and he answered, “1 dasn’t say noth- 
ine.’ Phe next Psaw he was in Judge Murphy’s care; I was merely 
trying to eet him to acknowledge the truth. [I met Mahan just out- 
side of MelIueh’s on the sidewalk, and in a few moments we went 
in to eet a glass of beer. I did not know that Mike Lyneh was in 
there at the time. The first Bobtail stake that I ever saw was the 

southwest corner—a green pine tree—in the fall of 1876, close 
596 to the summit of what was known as Clara Till. It stood 

north of Clara No. 1 discovery shaft, probably 150 feet, and 
right ina little sag. 


Qn redirect examination the witness further testified : 


There are two Clara shafts, Clara No. 1 and Clara No. 2. Clari 
No. 1 is southwest from Clara No. 2, and the distance between them 
is about 3500 feet. After the visit of Manning and myself to the 
Caledonia discovery shaft on the 28th of Feb., ‘77, [was up there 
again on the following day—the first of Mareh—and I found no one 
there; and [ was there again the day following, with the same re- 
sult. I did not eo up to the Bobtail until along about the 10th or 
12th of March, and IT saw Mahan there working. I know when the 
excitement was In relation to relocating and recording claims about 
the 15th of Mareh, 77, and IT had occasion to visit the mining re- 
corder’s office about that time for the purpose of relocating claims, 

and [ relocated the Washineton, situated north of the Father 
5Y7T = DeSmet. Twas at the minine recorder’s office several times 

during the day. Judge Murphy was there, Mr. Carr, the re- 
corder, and Tom Bently. IT was there the night before, and Judge 
Murphy told me to see the boys and have them relocate and record 
their claims. I do not know whether he was a deputy of Mr. Carr 
at the time, but he was there in the office with him at the lower end 
of Gayville—Mr. Colburn’s assay office. IT met Mr. Mahan there 
that day, and T saw him give lis notice of relocation of the Bobtail 
to Thos. Bentley, deputy mining recorder. The reason I remember 
this circumstance is this: [T had recently come from Southern Cali- 
fornia, Where gold & silver was the currency of the country, and 
where we did not often see ereenbacks. Gold dust was the currenev 
here at that time. Mr. Mahan passed a five-dollar ereenback to 
Tom Bentley to pay for recording the Bobtail notice. Bentley 
turned around and asked Mr. Carr for change. Myr, Murphy and 
Johnny Swift were both there in the office. IT was not at the Bob- 
tail on the 15th of March nor for about a week afterwards. I] 
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saw a notice of location and a supplementary notice 
598 posted there. which I read. Thos. I. Mahan’- name was 

attached. I think it bore date March 15th, 1877. It was 
written on paper and claimed 1,500 feet, running northerly and 
southerly, and 800 feet in width. I saw that notice there 3 or 4 
times. ‘To the best of my recollection I saw it there the 25d or 24th 
of March. I did not see it the first time [ was up there after the 
28th of Feb. I saw Mahan to work there [from] the first to the 4th 
of March, but not after this notice bad been put on record. | think 
I passed by the Bobtail 5 or 4 different times after the 28th of Ieb. 
and before the 15th of Mareh, but I did not vo by there after the 
15th of March until the 23d or 24th of March. I found no one at 
work at the Bobtail on any of these trips except Mahan that I re- 
member of. I passed close to the Caledonia discovery shaft on these 
trips, and saw no one at work there the last days of Feb., nor until 
the sd of M’ch, and I know positively there was no one to work 
there on the 3d or 4th of March. 


On recross-examination the witness further testified as follows: 


O99 If I said I was at the Bobtail on the 10th of March that 

was a mistake. I did not mean to be so understood. I in- 
tended to say from the Ist to the 4th. The reason I know those 
dates is, I was very anxious that the Caledonia boys should be at 
work. I went to Lead City on the 5d of March for the purpose of 
assertaining if the Caledonia boys were going to work, and passed 
right by the Bobtail. Mahan was at work there then. I went over 
on March 3d to Lead City with Mr. Manning; and one of the rea- 
sons that fixes that date In my memory was that on the next day 
we were looking for news of some fussing going on at Washington 
with reference to the President. [I do not know that there was tele- 
graph communication in those days between hereand Cheyenne. I 
was at the mining recorder’s office on Mareh 15th, 1877. My place 
of business was a few doors above. I do not know whether Murphy 
had an office there or not; he staid in the recorder’s office 
at that time mostly. Several weeks afterwards: Murphy took 

an office over — store; it might be a month afterwards. 
600 Iam certain that Murphy was there and made. his place of 

business there when he wasin Gayville. Itwasabout 11 0’clock 
on the night of March 4th when Murphy told about the ratification 
of the Indian treaty, and that it was necessary to relocate and _ re- 
record claims, and I saw Mahan at the recorder’- the next d: av. I 
am positive Tom Bentley was there. [also am_ positive that James 
Carr was there on the 15th of March. I was putting up grub for 
several parties in those days who were prospecting, and yp: aid Cutler 
& Childs as high as $200 a month for tools and provisions for men. 
I knew meny of them for years before, and I was promised an in- 
terest in their mines, and so was interested in their having their 
claims relocated, and would take the boys as they came in to the 
recorder’s oflice; and on one of those visits there on that day I saw 
Mahan hand Bentley the relocation notice of the Bobtail for record, 
and he told him that the cost would be two dollars, when Mahan 
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handed him a five-dollars greenback, and the notice was filed. 

601 Ido not know whether it was recorded or not at that time. 
I was anxious that the Caledonia relocation should be re- 
corded first, and noticed what Mahan was doing with the Bobtail 
relocation on that account. Iam positive I saw Maban at work at 
the Bobtail cut, picking and shoveling, on the 5d of March, ’77, the 
day before we expected news of a disturbance at Washington on ac- 
count of the inauguration of the President, and am equally certain 
that I saw the relocation notice of the Bobtail posted near the Bob- Pir.” 
tail cut about the 25d day of the same month ona stake ora stump. 
There was also another notice posted near this cut on a board or 
Ina candle-box near the Clara No. 2 shaft, but I did not read it. 
The paper on which the Bobtail notice was written was about 6x10 
or Sx12 inches in size. | think no one was working there at the 
time. I think I was there between March 20th and the Ist of April 
more than once, and I saw the Clara No. 2 boys working, but do not 
remember the date. I was watching the Bobtail in those days 

C02. and trying to get the best of of it. To saw Mahan working 


there on the 27th and 28th of February, 1877, and on the 8d f 
of March following, at the Bobtail cut; no one was then working ; 
on the Clara No, 2 shaft, nor did Isee any fresh work there. There . 
night have been a windlass there. I made, probably, 20 trips to the ‘ 
Caledonia to one to the Bobtail that winter and spring. I know I } 
saw Moore and Gibbons at work on Clara No. 2 in April. 5 
603 THomas Bentiey was then called as a witness on the part 


of the defendant and testified as follows: 


Tn the winter of 776 & 77 ITwasliving here in Deadwood. 1] knew 


Thos. Il. Carr then; he was acting as mining recorder of the i 
Whitewood quartz mining district and living at Gayville in this ii 
county, and during a portion of the month of Maren, 1877, I was ( 


acting as his deputy. I commeneed about the 15th of the month to 
act as deputy and continued for 5 wecks, running into the first week 
of April. There was there two books in the office—number one 
fof} which was full and which was the old original record. On or 
about the day I commenced to aet as deputy mining recorder for 
Mr. Carr I have a distinct recollection of seeing Thos. I. Mahan 
there in the office at Gayville. Tle was getting some claims re- 
corded. I know that he had the Bobtail recorded on that day of my 
own knowledge, from the simple fact of having filed the location 

notice for him at that time. I was acquainted with Mr. Ma- 
604 han before that time, and, being a stranger myself in Gay- 

ville, J remember distinetly of his coming in there at that 
time. I remember secing the notice of the location of the Bobtail 
lode, which I filed for him that day upon the records of that district . 
afterwards. The original location notice of the Bobtail was recorded | 
before I went there. I cannot swear positively who it was that t 
copied this location notice that Mahan left into the record—that Is, : « 
made the rereecord.  T°or the first week or two after IT went there but , 
few of the location notices were recorded. They were merely filed 
and put away on account of there being so many. The last week I 
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was there I spent on the books, copying into them the supplement- 


yary records. The notice that Mahan brought and which I filed was 
a copy of the original location of the Bobtail and a supplementary 


location notice attached. What refreshes my recollection 1s thet 
when I went there first I was not familiar with the routene of the 

office and I got my instructions from Judge Murphy, and 
605 Mahan came in with his Bobtail notice the first or second 

day that I was there—either the 15th or 16th of Mareh. The 
supplementary record was written by Judge Murphy for Mahan. I 
do not know what has become of the books. When I left there were 
9 or 4of them. I know Tom Ianley. I remember ‘seeing him 
there and also Jabez Chase about that time, but I cannot say whether 
it was on that date. 


On ecross-examination the witness further testified as follows: 


I do not know who it was sent for me to come up there, but 
understood that it was Judge Murphy. Johnny Swift sent down 
for me to come up that morning, and he was there when [ arrived. 
THe had been sent for himself to assist in the office there between 
one: o'clock in the morning and daylight. 

We were sleeping together when the messenger came for him, and 

he waked Swift up, and Swift went at once. About 11 o'clock 
(06 I was called to go up, and got there about noon. We filed a 

great mnany suppleme ntary locations that day—probably a 
hundred and fifty to two hundred—and | remember distinctly that 
I took this Bobtail notice and filed it. I went to the old record and 
copied the original Bobtail notice. IT don’t know Billy Gunn, and 
there Is nothing that brings to my mind distinctly hearing anything 
of the relocation of the Clara No.2. I do remember of hearing 
about the Queen of the Hills after that end of « ‘ing Mahan a copy 
of the original location. I filed the Paul Jones in San Pit guleh 
and one or two other claims there on that day. I do not recall the 
names of any others now that I filed on that day nor on the follow- 
ing day. I did not do all the filing. There was nothing in par- 
ticular in regard to the mine that passed betweeti Mahan & my- 
self at that time further than my going to the books to get 
a copy of the original record for him. I> do not remember 

What the number of that notice was. It was some 
GO7 days after that; IT put it in the book. I think it was a new 

book of 5 or 4 hundred pages. Pefore this there were only 
two books. I copied this supplementary notice into the new book. 
I never saw the record of that Bobtail location after I left the office. 
T might have filed a dozen or more of these supplementary notices 
myself the first 3 days, but Judge Murphy done the principal part 
of the filing at that ‘time and | was doing copying. I cannot tell 
how many ‘claims were filed within those 3 d: avs. I think that be- 
fore T went up and went to work there there were between 50 & 100. 
IT have a general recollection that there were a great many claims 
filed. I left the office some time in April, and at the time I went 
there it was down under the hill in Colburn’s assay office. When 
I left it had been moved up on the hill, and was upstairs. I have 
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not been enquired of by any one about my knowledge of the Bob- 
tail record that I know of. I was subpain-ed here as a witness by 

the deputy sheriffon Thursday, and I had no conv ersation 
608 about this matter before I was subpcen-ed, and had no ocea- 

sion to refer to the record of the Bobtail claim at any time 
since I left Carr’s oftice until L was subpeen-ed as a witness, and I had 
no conversation with any one since I was subpcen-ed up to the time 
[ entered the witness box about what I knew except with Judge 
McLaughlin. 


On redirect examination the witness further testified : 


I made a copy of that location notice which Mahan had filed the 
next day or a tew days afterwards for him. Judge Murphy & my- 
self were the only persons copying there until the arrival of James 
Carr. Thos. Carr, the recorder, was a very indifferent scribe. 


On recross-examination the witness further testified : 


Thos. H. Carr was there that first day I went up there, but « 
not remain there all the time during the 15th, 16th, and 17th 
March. I do not know whether he was away fram GayvilKe 
609 or not. nor do I remember whether he was there when Mahan 
came in with the Bobtail notice for record. I do not know 
that he was on a big bender down here in Deadwood fora day or so 
before I went up and for some time afterwards, but I do know that 
he was in the office when I went up there and was pretty full, and 
I know toa certainty that he was in Gayville on the loth day of 
March, 1877. I do not remember his being there every day until I 
quit. 


610 DENNIS QuUINN was then ealled as a witness on the part 
of the defendant and testified as follows: 


[ worked on the Bobtail mine in the fall of ’77,some 12 cr 14 days, 
along with a man named Jerry Cariso. Ile worked every day that 
J did, and I was paid four dollars a day. No work had been done 
there before we went there. It was, | think, about northeast from 
. the old Caledonia workings; I cannot state how far. We excavated 
a cut, the distance of which I cannot now give, and then we started 
a tunnel from the face of the cut and run that 16 or 20 feet in slate 
and quartz, and in the face of the tunnel the rock was quite hard ; 
we did no timbering. My recollection is, we commenced this work 
the last of Nov’r, 777. 


On eross examination the witness further testified as follows: 


I do not know where the east side line of the Caledonia is. I got 
my pay some time after [ did the work. Mr. Cariso hired me and 
told me to stop. None of the Queen of the Hills men ever inter- 

fered with us or our work in any way. Mr. Delaney was 
611 working in a shaft south of where we were at work, about 
300 feet t, and knew that we were working there. 
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612 JAMES MonTGOMERY was then called as a witness on the 


part of the defendant and testified as follows: 


Iam a miner by occupation, and have lived in the Black Hills a 
little over four years. I know where the Bobtail claim is and be- 
‘ame acquainted with itabout the 25d of April, 76. T went up that 
way prospecting with a man named Kelly, and looking for the 
Mannuel boys. IT found old man Chizum and his son working on 
the Bobtail. This was on Monday; have resided in’ Lead City 
mostly since. ‘The general thoroughfare for tr = of parties living 
at Lead coming to Gay ville & D¢ adwood—that at is, foot passengers— 
was across the hill, over the trail, down Shoe poe eulch, and this 
trail at that time passed rieht by Where Chizum and = his.son were 
at work; before this T had passed over that trail a number of times. 
I'remember passing there between the 20th and the last of March, 
1877, and | saw two new notices there: one was a location notice of 
the Bobtail, and the other of Clara No.2. |] did not read all of these 
notices, but saw that thev were new location notices of these 
G10 claims. [| should judge that the Bobtail notice was 10 or 15 
feet cast of the trail,if not more, and close by the place where 
T iad seen Chizum at work in April, 1876. 1 reraember now that 
tlie Bobtail notice was a relocation or supplementary notice written 
On paper and posted cither on a stump or post. It was hewed and 
IT saw Chizum’s name and ‘Pom Carey’s name in the notice, and I 
think another name. I remember these two because I was ae- 
quainted with the men. I am not certain whether it purported to 
be a location notice or a relocation of the Bobtail. I do not remem- 
ber seeing Mahan’s name in the notice. About the last of November, 
1877, IT went up to the Mono mine with a view of taking a contract 
to sink a shaft ten feet cnit for an interest Init. Bougliton = Conk 
then owncd the mine, | beheve, and Twas negotiating with Mr. 
Conk about this contract. A Mr Green accompanied me there, 
and at that time I saw the northeast corner stake or what 
was marked as the northeast corner stake of the Bobtail. It 
Was a green pine tree and was) blazed and marked. 
G14 It stood right there (here Withess pointe “tothe northeast cor- 
ner of the Bobtail map), and It was on the slop- of the hill 
towards Goldfinch eulch, just over the ridge. On that same day we 
saw a stub ora stump about 20 feet high and about 500 f’t west of 
this green pine tree, Which was also blazed, and a notice on it in 
pencil writing at northwest corner of the Bobtail. The Mono dis- 
covery was south of the line between these two stakes. It was some 
time in the fall of “77—the latter part of Nov. or Ist of Dee.—that 
we saw these two stakes. 


On eross-exnamination the witness further testified as follows: 


I was introdueed to old man Chizaum on the 25d of April, “76, by 
this man Keliv, who was acquainted with him, and also to lis son, 
would not be certain whether he was the son or net. Old Chizum 

a tall, spare man, a liehtish, and I would take him, if | recollect 

right, about six feet high. I told John Flaherty what I knew about 
28—170 
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the Bobtail. I think it was towards the latter part of March, 77, 
that I saw this notice of the Bobtail, A man named 8. H. Steele 
was cabining with me, and he left for Rapid on the 17th or 18th of 

March, and it was a few days after that that I saw this notice 
615 of the Bobtail as I was going over to the Hidden Treasure 

mine, Where my brother was at work. I do not think it was 
after the 23d of Mareh, but think it very close to the 20th. I didn’t 
see anybody at work there at that time. The two notices were 
within about 20 feet of each other, and the Bobtail was farthest to 
the north. The Clara No. 2 was posted a few feet east of the Clara 
shaft,and where it had been graded down. I don’t remember whether 
I saw either of those notices ina box. The Bobtail notice was east 
of the cut, and I think was posted on the stump. It may be it was 
astake about 4 fect high. It was hewed,and the paper was fastenecl 
in someway. I could not tell now the size of the paper, nor whether 
it was foolscap, legal cap, or note paper, but 1t was white paper. — I 
never had anything to do with the Bobtail. IT never was asked any 
questions by any one before I went on the witness stand about this 
notice. Flaherty asked me once if I knew anything about the Bob- 
tail location, and I told him that I did; told him the facts about miy 

seeing the Chizums at work there, and having seen these two 
616 old stakes there in the fall of ’77 that I have described, ana 


also about the south centre stake, and that was all. I have: 


not been asked anything while I was on the witness stand about 
the south centre end stake, but I saw that several times. I have no 
interest in the Mono nor in the Congress. I believe I did talk about 
this matter with my brother. 


617 CHARLES Rrvk was next called as a witness on the part of 
defendant and testified as follows: 


I came to the Biack Hills in March, 77, about the 12th, and have 
since been engaged principally in mining. I remained in Dead- 
wood 4 or 5 days; then moved up to the head of Goldfinch gulch, 
just east of the Caledonia mine, and remained there 10 or 12 days 
prospecting. This was the last of March, ’77. I had = oceasion to 
cross over the divide between Goldfinch gulch and Shoemaker gulch 
frequently. Goldfinch gulch is northeast from Shoemaker eulch. 
I became acquainted with the Bobtail claim while I was there pros- 
pecting over the hills and around there. Most of the ground were 
staked, and | was looking to see if there was not a fraction there 
vacant. I saw several of the Bobtail stakes at that time. I remem- 
ber seeing the south center end stake, the east side center stake, the 
northeast corner stake of the Bobtail mine. IT passed right by the 

east side ane stake every day, and sometimes twice a day. 
615 It was a stake about + feet above the ground, and from 4 to 6 

inches in diameter, squared at the top,and had written on it, 
“Mast side center stake of the Bobtail mine or Bobtail lode.’ The 
south centre stake was a pitch stamp about 3 or + feet high, and was 
marked the south centre stake of the Bobtail on one side, and my 
recollection is that it was marked forthe Gold Run on the other. I 
read this writing myself. The northeast corner was a green pine 
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tree, Which was blazed with an axe. I never was right at that tree, 
but all the boys that were working there on the Poe: nhonts as told me 

that that was the northeast corner stake of the Bobtail. It was 
about 12 or 14 inches in diameter. When I was up there again in 
the fall of ’78 this tree had been cut down and gone. Ido not know 
where Surveyor Kello established lis stakes of the Bobtail. 


On cross-examination the witness further testified as follows: 


I left Goldfinch gulch in April, ’77. There was a little 
619 ~~ trail that run from Goldfinch guleh right by the east side 
| centre stake of the Bobtail over to Lead, and I have fre- 
quently traveled on it. This stake stood southeast of the Caledonia 
workings, right by a little snag or gulch that runs up there from 
Shoemaker—I should judge about 150 fect. There is there now, I 
think, a shaft or cut. [ was prospecting for quartz and looking for 
_7 raction of vacant ground, but did not find it. The writing on 
thiese stakes was in pencil. The northeast corner stake, a green tree, 
stdod about 50 feet down from the brow of the hill, and this little 
treul passes within about 40 feet of it. James Levy, with whom I 
had done prospecting that spring, questioned me a few days ago 
aloout the Bobtail, and wanted to know if I remembered the loc ‘ation, 
and I told him that I did, and that was all that was said. I have 
not talked with anybody else in relation to the matter. [To am a 
miner generally, but am now engaged in earrying a hod, and I have 
done some walking, but am nota professional walker and never was 
a sporting man. J went from here to Chicago to walk on a 

620 match, and I guess that has demoralized me. 


On redirect examination the witness further testified as follows: 


The place where the south centre end stake stood Is a sloping hill 
with an angle of about 45° up from the trail or the present road. I 
never made any memorandum about these stakes. | passed by 
them in the spring of 77. I saw the south centre end stake some 
time in June, ’78. It was this stump that I have been talking 
about. I never saw the southeast corner stake that T remember 
of. The mine was claimed 150 feet on each side of the centre, I 
think. I dont remember seeing any names on the south centre 
end stake when I first saw it in ’77. 

Q). 31. You answer positive you saw the word Bobtail on it? 

A. ves, sir. 

(). 52. Was that written in pencil, too? 

A. In pencil. 

Q). 55. Any pitelr over the pencil marks? 

A. No, sir; it was a dry stump—could not be pitched over Ite 

Q). St. ould you read it plainly at that time ? 

A. Yes, sir. 
621 Q). 55. Was it old writing ? 
A.W ell, IT don’t say whether it was old or new. 

Q). 56. What is your best judgment on it? 

A. Well, stumps can be made old or new by rubbing dirt on it. 

(). 37. Who told you that? 
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A. [know that alone time; I have known that from Montana. 
(). 38. Did you ever try to make new writing look old? 
A. J might. 
(). 59. [lave vou ever done it ? 

A. No, sir; IT have not that I know of, but I seen others that 
done it. 

Q. 24. Do you know that new writing can be made to look old 
very readily ? 


A. Yes, SIT. 


Joun A. MeMasrers was then called as a witness by the defend- 
ants and testificd as follows: 


fam a miner by occupation, and came to the Hills in 76.) [know 
the Bobtail claim ; it is situated near the head and on the east sicte 
of Shoemaker gulch. I first knew it about New Year’s, "77, but 
never knew anything of its boundaries stakes except one; [ knew 
the discovery stake. TI lived at Lead Cityand know Thos. J*. Mahan. 
Ife came to me one day at the time that we were posting notices 
and rerecording elaims here and asked me to go over to thie 

622. Bobtail discovery with him to see the new notice which kre 
had putup. This was about the time that the miners het:e 

were relocating their claims. IT went up with him and saw this re- 
location notice with lis name to it posted or stuck on a stake where 
there was a litile brush and some old timber 15 fect or more from 
the Bobtail discovery cut. It was about thesame distanee from the 
Clara shaft and right up the hill in an easterly direction or 

623 to the right as you would go down the hill. I went right to 
the notice, as hesaid he wanted me to see it and see his name. 

The name of the mine was the Bobtail. We did not stay there 
three minutes. T never read the notice at all. While we were there 
he pointed out a tree a long way off as one of the boundary stakes. 
I did not go to sce it. There was nobody at work thereon that day. 


On cross-examination the witness further testified as follows: 


fama brother of Aneus McMasters. 


Qn redireet examination the witness testified : 


Prior to going up there with Mahan to sce the relocation notice of 
the Bobtail P was at work across on the opposite side of Shoemaker 
euleh ina tunnel, and the Bobtail was in full view from the mouth 
of the tuanel and the dump; so was the Caledonia; and for two 
or three weeks prior to my going there with Mahan I saw him at 

work there, T should judge, more than half of the time, any- 
G24 how. Mike Tolland, Billy Barnes, and Alex. MeMasters 

were working at the tunnel at the same time—that is, two 
would work on a shift. [should Judee from what [saw that Mahan 
worked more than half the time at the Bobtail discovery during the 
3 weeks prior to the posting of this notice. | 


’ an 


fo 
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625 ALEC McMasrers was then called as a witness on the part 
of the defendant and testified as follows: 


“ Twas living in Lead City Feb. & Mareh, ’77, and I worked in 


those months for Bailey & Durbin in a tunnel on the west side of 
Shoemaker guich. <A fellow by the name of Mike Holland worked 
with me. We worked there some in March and run a tunnel 90 to 
100 feetin blasting rock. There were only two shifts working. The 
tunnel was on the west side and the Bobtail was on the east side of 
the gulch, and we could see the Bobtail discovery shaft from the 


‘tunnel. During the latter part of Feb. & the early part of March 


there were men working there. I saw them, which was about 100 
feet from the tunnel, as near as I can get at it, somewhere in the 
wneleghborhood of 100 feet. LTsaw Tommy Mahan was working there. 
-also saw Mike Gibbons, Mattie Moore, & Billy Gunn working there. 
I use- to go over to their shaft to sharpen our tools. Tommy Mahan 
usse- to be backwards & forwards there. [ suppose they were all to- 
ge@ther at that time. I cannot tell how much work Mahan did, 


6226 On cross-examination the witness further testified as fol- 
lows: 

We commenced this tunnel in February ; cannot tell the date 
exactly. I think now that we completed it in March. We were 
there the month of Feb. & the month of M’ch. Little Billy 
Varnes worked there a few shifts. Jack MceMasters was there, back 
& forth, working at the same time. Ile located the tunnel and sold 
it to Bailey & Durbin, and he kept our time. 


627 Roperr McLeary was then called as a witness on the part 
of the defendant and testified as follows: 


I eame to the Black [fills here the 16th of Feb.,’76, and in the 
following winter [ had a mining location on the west side of Shoe- 
maker guieh called the Santa Cruz, and IT worked upon that claim 
during that winter near the northwest corner, as the discovery 1s 
within a hundred feet of that corner. I worked only a few days in 
January, but I worked nearly the entire month of Feb. and down 
to about the 20th of M’ch. From the place where [ was at work I 
had a good view of the Bobtail discovery and of the Caledonia work- 
Ings, and | saw Tommy Mahan at work at the Bobtail discovery in 
the latter part of Feb. and the forepart of Mareh, 1877. Another 
partee worked with him there a few days in March. A man by 
the name of Dickey worked with me for awhile in February. He 
was one of the locators of the claim. I was at the Bobtail discovery 

on my way over to Lead City on the 28th day of February, 
628 877. 1 found Tom Hanley there talking with M. Mahan. 

IT knew Hanley quite well, as he was in business at Gayville. 
[ remember this date, beeause at the time of the relocation of claims 
here, which occurred on the 14th or 15th of March, ‘77, our mecting 
there on the 28th of February was referred to. This was the time 
that the miners generally were rerecording their claims, and IT went 
up to the recorder’s office on Deadwood gulch to record some placer 
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ground that Thad. Mahan worked almost every day there after the 
2Sth of February up to the time that I quit working on the Santa 
Cruz. IT went placer mining about the 20th of March. When we 
met at the Bobtail that day I had a few words of conversation with 
Mahan & Hanley. Jim Manning was just below where Hanley & 
Mahan were. No one was working there with Mahan on that 
day. I know some of the boundary stakes of the Bobtail. I 
saw the south end stake, or stump, in M’ch, ‘77. I don’t 
know but I saw that in) February, and I saw the southeast 

eorner stake of the Bobtail in Mareh, 77. The south centre 
629 end stake, which would be the centre between the two end. 

stakes, was a hewed stump. The southwest corner was a 
green pine tree blazed on one side. [ think the southeast corner 
was a piece of a dead tree that has been broken and set up, ancl 
stone was piled around it. I knew they were Bobtail stakes by sec:- 
ing the name “* Bobtail stake” on cach of them. Tread the writing. 
The west side centre stake was a hewed stake, and it stood inja 
southerly direction from the Caledonia discovery—probably 125 
feet. These stakes T myself saw standing there in March, 77. Thre 
distance between the south centre end stake and the southwe:st 
corner stake [ judged to be 150 feet, and a similar distance was be- 
tween the south centre end stake and the southeast corner stake. 
[ should judge that the stump was from 55 to 4 feet high, 12 to 18 
inches in diameter, before it was hewed. It was marked the south 
end stake or south center end stake of the Bobtail lode. I do not 

remember of any other marks on it that T noticed. My reeol- 
630 jection is that the stump was squared. It was on a side hill 

sloping towards the gulch. The southeast corner stake was 
marked southeast corner stake of the Bobtail, and the southwest 
corner Was marked southwest corner of the Bobtail. All the mark- 
ing was done with a pencil. These and the discovery stake were 
all the stakes that [saw. I was over the trail there several times 
that spring, and my recollection is that I was up there at the Bob- 
taileon or about the 15th of Mareh, 1877, between 3 & 4 o’clock in 
the afternoon, and IT saw that Mahan had made a relocation of the 
Bobtail mine. A notice was written on paper, and this notiee that 
If saw there on the day IT mention was not posted there the day 
lmet Tom Hanley. Tommy Mahan’s name was signed to the reloca- 
tion notice, and the name of the lode in it was the Bobtail 
lode. The Caledomia — working were in plain view and could 
be seen from the discovery of the Santa Cruz. I saw no per- 
son at work there on the day that Io met Hanley & Man- 

ning up at the Bobtail discovery with Mahan, and no 
6351 one was working there in February while I was working at 

the Santa Cruz discovery; if there had been IT would have 
seen them; I could not help seeing them very well if there had 
been any one at work there, nor was there any work done there 
by any one fora week after the 28th of Feb. If any one had been 
at work there [ could not help secing them. The first work done on 
the Caledonia after the latter part of Feb. was about the 20th of 
March, and some time about that date Jim Manning & Robert 


~ 


‘ 
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Curlin went to work at the Caledonia shaft. I saw the work that 
had been done on the Caledonia in the fall of ’76, after the shaft was 
sunk, and there was quite a body of ore on the dump, and I did not 
see any apparent increase of the pile of ore or the dirt on that dump 
until the summer of 777. 


On cross-examination the witness further testified as follows: 


The Santa Cruz was located the latter part of September, 

632 ‘776, by D.C. Dickey, and I got an interest in it in the latter 
part of Feb., 77. [had worked a few days on it in. January ; 
worked most of February and March, until about the 20th of the 
katter month, running cuts, sinking holes, and prospecting at the 
qliscovery near the northwest corner of the claim. Dickey worked 
thiere up to about the middle of Feb. TI understand now that he is 
int} Arizona. No one worked on the Santa Cruz during that ‘time 
except Dickey & myself. [lived on No. 3, Deadwood gulch. The 
Sajnta Cruz is within 400 feet of the divide between the Bobtail and 
—- Run; I was cabining with Robert Neil; I saw the south end 
staikes of the Bobtail the same day that I saw the relocation notice, 
amd t had seen them before that, along about the first of Mareh. 
I went with Tommy Mahan to the southwest corner stake, in Mareh, 
"77; I saw all the south end stakes that month; I did not go to the 


north end stakes; Mahan pointed out to me the course of the claim. 


I have only appeared in this ccurt as a witness during the past 
year twice, except once in a little case of my own. | was 
653 a witness In the water case; [am a witness in this case. The 
south centre end stake of the Bobtail was standing southeast 
from the Clara No. 2 shaft, | should judge, about 75 fect. It was 53 
to + feet high when f saw it in Feb. [ noticed no other writing on 
it except that I have described. Tommy Mahan’- name, I think, 
was on it. T have been trying to sell the Santa Cruz mine. A re- 
location notice was posted on a stake at the discovery —, and stood 
above the cut 8 or 10 feet In an easterly direction. J went up and 
saw it. I think the stake was between 6 & 8S inehes in diameter, 
and was planted firmly in the ground. There was a few little shrub- 
ery crowing on the hill around there—brush—but the notice could 
be plainly seen from the trail. T fix the date by the time the miners 
were relocating & rerecording their claims. I relocated Robert 
Neal’s placer ground in Deadwood gulch on that day. The Bobtail 
discovery was about 5x6 feet wide & 8S or 9 feet deep. IT have been 
mining for 7 or 8 vears. Mahan was doing some grading 
G5: at that time, and the shaft was that depth before he com- 
menced the grading, and on the 28th of Feb. he was working 
in that shaft. IT put this 5 or 9 feet depth at the upper side of this 
shaft, the lower side 5 or 6 feet. T saw Mahan from the Santa Cruz 
discovery working at the Bobtail on both the first and second of 
March, | think. I saw him there sinking on the shaft & erading. I 
do not say that he worked every day, but he worked several days 
there to my knowledge after the 8d and before the 50th of March. 
This was about 20 or 25 feet north of the Clara No. 2 shaft. 
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639 Jabez Cuask was then ealled as a witness on the part of 
the defendant and testified as follows: 


I have been in the Hills since Feb., 76, mining mostly. In ’77 I was 
living at South Bend,in this county, running a quartz and saw mill 
and in Mareh I had relocated and rereeorded the Hidden Treasure, 
Chief of the [ills, & Amicus mines. On the afternoon of the 14th 
of March I received a telegram from Chevenne from the secretary 
of the Black Hills Gold Mining Company in substance that the 
Secretary of the Interior,of Washington, had advised the relocation 
of ali claims in the Black [Hills that had been located during the 
time that it was considered a part of the Indian reservation and 
directing me to relocate the mines that that company was Interested 
in. I was then acting superintendent of that company and in 
charge of the Hidden Treasure mine and mill, and proceeded at 
onee to relocate the Hidden Treasure and Chief of the Hills mine- 
that afternoon, and took the notice to the mining recorder at Gay- 

ville the same evening. The Amicus mine was situated newr 

656 Lead City, and on the next day I wrote out the notice for thie 
Amicus mine & took it over and posted it up on the mine 

and had it recorded at Gayville. T passed over the trail by the Bob - 
tail mine to the Amicus ground towards evening. Jt is possible that 
it was the 16th of March that [ relocated the Amicus, but I think it 
was on the loth: [am certain it was one or the other of these dates. 
When [T reached the Bobtail work IT found Mr. Mahan there and had 
atalk with him. Lam certain of that, because I was well acquainted 
with him, and some other partys was there with him. Some 3 or 10 
feet distant from the eut In an casterly direction a new notice was 
posted on astake. The pradper looked new; I took it for a relocation 
notice of the Bobtail mine, but did not eo to it and read it. We 
talked about the matter of relocation, he claiming that he did not 
think it was necessary to relocate, while [ claimed and contended 
that it was, and we had quite a little talk over it. Twas over that 
trail onee or twice a week during the winter and I met him there 
quite frequently betore this; saw him at work there, but did 

637 not see this notice before. [ told Scotty Jenks, who had 
telegraph office at that time. IT think, here, that 


— 


charee of the te 
if he had any claims to relocate them at once, and informed him 
about the dispatch and its Import, as it was In evpher. Thos. H. 
Carr was the mining recorder,and had }is office at Gayville, and he 
was there that evening and the next day. [ know this because we 


= 


‘ 


filed the location notices of the Ilidden Treasure and Chief of the 
Hills on the evening of the 14th with him, both at the same time, 
but next day found the Chief of the Ihills marked filed as of the 
l-{th, and the I]idden Treasure notice marked filed as of the 15th 
of March =f and Mr. Deney, the book-keeper for the company, 
took him to task about the Ilidden Treasure notice, and he then 
eave mea certificate, over his signature as recorder, that it was filed 
on the 14th of March, IS77, and among the first notices left’for ree- 
ord. [I know that it was the first notice filed there on that 
day under this information that relocation was necessary. There 
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638 was quite a rush to the recorder’s office on the 15th & 16th 
of March. 


On cross-examination the witness further testified as follows: 


I am certain [ received that dispatch from Cheyenne on the 14th 
of March, and that I left the notices for those two claims with the 
recorder that evening for record, and that the Hidden Treasure 
notice was the first that I know anything about being received at the 
recorder’s office. J think I rode my horse over the trail the next 
day to the Amicus mine, and I saw that new notice posted there at 
the Bobtail mine, either the 15th or the 16th of Mareh. I know 
where the Clara No. 2 shaft is as well as the Bobtail, and this notice 
was 930 or 40 feet from it In a northerly direction and 8 or 10 feet 
east of the Bobtail. I did not see Mahan working on this day, but 
think there were two men there at that time. I do not know 
now who they were. I know Billy Gunn, and have’ seen 
him at these mines and talked with him, but do not re- 
member whether he was one of the two men there with Mahan 

or not. Desvey & myself examined the mining records 
659 on the 15th of March to make sure about the Hidden Treas- 

ure notice being recorded, and we found that the Aurora 
notice, which was not filed until the 15th, was recorded ahead of the 
Hidden Treasure. Mr. Carr had plenty of leisure to record our 
notices on the day they were filed. [ will not swear positively that 
there were no certificates filed before the Hidden Treasure and Clief 
of the Hills, but I feel assured in my own mind that there were 
none. The stake on which the Bobtail notice, or what I took for 
the Bobtail notice, was posted was a hewed one, some 6 inches in 
diameter, perhaps, and was plainly visible so that anybody could see 
who was passing by there. 


6-40 ROBERT SEWELL was then called as a witness on the part 
of defendant and testified as follows: 


In the latter part of Feb., 77, I was living on False Bottom, in 
this county, and engaged in prospecting. A part of the time since I 
lived at Lead City, and for the last year or so on Bobtail gulch, em- 
ployed in mining. On the last day of Feb., 1877, IT was at Gayville, 
and never havine been to Lead City before that time, | went over 
there, and traveled up the trail on Shoemaker gulch by the Bobtail 
mine. I saw Mr. Mahan there that day at work in the Bobtail 
shaft with pick. No one was working with him. [ am_ positive 
about this date, and T know that it was the 28th of Feb., S77; and 
on that day I saw what purported to be the southwest corner stake 
of the Bobtail lode. It was a pine tree—small tree—blazed, and 
had written on it “southwest corner Bobtail mine or lode.” The 
reason why T am certain of this date is because, being engaged in 
prospecting, | came to Gayville that morning to buy a rock ham- 

mer, and after L bought one | concluded to go over and see 
641 Lead City, not having been there before. [To made an cntry 

of that purchase in my memorandum book at that tinie 
29—170 
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Oy) cross-examination the witness further testified as follows: 


woes 


Li now living at VTerraville and at work tor the Golden ‘Terra 
Company, an- was mining there until within the last 8 or 10 days. | 


quit because | was not feeling we ll. About a week ago John Noonan 


rel Pe sf Lu ace — na Sd to me that | Wis around here in T7.2nd 
about the Bobtail. and | related to him 


here, and he 


Krow somechin 


~ 
~ 
- 
— 


ubstantially what | knew about. as | have stated it 
then Scala be Wwe uted have to have me as a withess, returned from 
Lead City that same dav, but came over the hill turther west—on 
the west side of Shoemaker culeh. Bobtail mine is on the east side. 


vas outat liikhorn prospecting about vvearago and when l came 
back L went to work for the Golden Terra Company, and worked tor 


oht alone until S or 10 davs ago. 
O42 | know Mahan bv sieht. but have no aequaintanee with 


m. | — know- him by sight for two or three years, and 
iat L remember of was on the 
morn 28th. S77: [ had some talk with him there at 
that tlrme, but didn’t last over a minute or so. That southwest 
‘corner stake of the Bobtail stood to the east of meon ny return, ana 

| iw [ happened to see it as [ was going: 


+ 
/ 
and 
/ 
=e 
< 
_ 
—~—e 
° 


rw] Ri aciieiad: hike —_ ; + 

ver. al 1} ) (read it rhe tree Was about a toot in digin- 

etor. | me never seen thutitree since. VIahan Was WOrkIn?’ there 
: pats _ } 9>% > +}, ' e . ¢ 4) 0 ] twat ror f | ve } TT} Pras 
bis SO mWeSL CU CrP old Lie Clai\ nat Lt we lil over to Lead —. LlIs 


it that time. [ was upon 


ib groun|d about week ago with > or 4 parties. Noonan was 
| } | 


Mona, ane ~ eon ame that [ know. [ have not been sub- 
pen-ed.and Equit work about LO davs ago because I was sick. Noonan 
an rtook these other parties about half wav up the hill, Noonan 
iid >t Peo There, OUT Lsatd | wanted i<e) ro there TO See the 


‘hen intormed that he would bave measa witness. | 
) Lit. Phos. Mahan was picking and 


“novel ywhen - first saw him on the Yrowudeat. lL «ton STOW 
W deep] vas, but when he stood up in the shait lis head was below 


7} ’ 
’ ; 
| f i i ii ] ‘a ts , Vili Llsass il aren stint Te 
.ar% , ' ’ > ‘ a | ;° 1] ‘ >} ’} t |). 4 | Cyt] rtrd ; s ty als a 
Lee Te. Lb. IN| al i a4 , oe & oa Wey bicadba ich i ) ioe, 3 en PUCK I clill- 
‘ } ' } 


lb) Wes idd Gverman, and - tiavent seen itn synece June, 
the purchase at the time that | 
bought it, an vethat memorandum now: and | carrred that rock 
hammer wit! nomvehand. This date occurred to me a week 
avo, but Lai ok at this book until after Noonan spoke to me. 
| then OIE tinvo memorandum book to be certain and put it back 
ae “—e , ; bo | ‘ ‘ = " ray} ] { " 

:\ rudik. CRM LIILEe here until Vesreradayn i ie (ty) Is 
Lvood manv of the leaves are loose—and L found some. of 
the loose Ves 1] ivetrunk. bEhat is the oniv purehase -L made 
that day ned tl ‘enson | made it was beenause L was in partnership 
with aman on lvalse Bottom, and the purehase of the hammer was 
on partnership account. The entry is in iv own handwriting. 
p44 Llere VIthess Was rreeted yy Vir. (laoett, Ci} Se] for 
plan titf, () luplicnate Oh a sheet of paper fhe entry HOUPport- 


’ ews) + | ' . ee ' ‘. a ] ’ ] 
Ing to Dave Veehh INACe OF ULC purchase of the rock Haminer, feb, 
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28,1877, which the witness proceeded to do, an 
spected by counsel & the court.) 


I left the trail when I went to the southwest eorner stake of the 
Bobtail, and also when I returned, coming down on the west side of 


+’ ; ’ . ; } rim . a | } - . 1 } : 4 (4 . , ; 
Shoemake eulch. Phe trail bends around tO the West diter passing 
over the Bobtail. be fore - reaching the tO} ) oft the divide. This stuke 


was about 175 or 1o0 feet in a west rly direction from where Mahan 
2 a a 17 5 ai 7 . . 7 
was at work. as near as I enn recollect. I did not knew him wh 


I saw him at whee there on the 2St - of Feb... 77. and it was over a 
vear afterwards when I saw him again, and I immediately remem- 
be ‘ed that he Was the Ssaine Wan 7 Sci W there at work. 


+ 


On redirect examination the witness furth 


head as toio0owWws: 


oe 
na 
~ 
ben 
- 
— 
~~ 
oe 
_— 
— 
— 
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I made this entry which the court is now examining on the 
same morning that I bought th 

thie salve page al the time of the occurrence of the matter recorded 
there. 


| eC hammer. and the other entries on 


6405 JAMES BLODGETT wat then enlled as a witness on the part 
of the defend: ant and testified as fo lows: 


+. 


I live at Central, and am engaged in mining on Cannon guleh, on 
the Goidfinch mine. In the vear IS77 | owned a half interest in 
the Goldfinch lode. It is east of Shoemaker gulehl aboat a half 
nile, probably. I know the Bobtail location, and it is southwest of 
of the Goldfinch—that is, the Bobtail discovery would be about 
1,000 feet southwest of the Goldfinch.  T knew some of the boundary 
stakes of the Bobtail in IS77, and first saw them between the 15th 
and the 20th day of Mareh of that vear. These were the northwest 
corner stake and the north centre end stake. VPhe northwest corner 
stake was a stub of a tree and the north centre end stake was a 
piece or a limb of a tree blazed on two sides and stuck up ina pile 
of rock; the marks on them was very dim. TP again saw them about 
two weeks afterwards. The stub was marked the northwest corner, 

Bobtail lode, and the other was marked “north centre end 
646 = stake, Bobtail.’ The blazes on both were old-looking. “These 
two stakes stood about 150,feet apart. 


On eross-examination the witness further testified as follows: 


Never did any mining until Teame to the Black Hills in 75. I 
began work on. the Goldfinch in March, 77, for mvself. [Town a 
half interest in it. We located the claim on the 22 i of Feb.. 1S77. 


I do not think the northwest corner stake was 25 feet high. [think 
It Was S or 10 feet high. The way I fix the late | is this: I was work- 
ing down in Deadwood gulch before this and T quit on the 10th of 


] 


March, and I calculate from that that I was up there aud saw those 
stakes somewhere between the 15th & 2Oth of that month. There 
Was a considerable snow on the hillsides at the time, but not much 
on the ridges 
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O17 James Brack was then enlled as a witness on the part of 


defendant and testified as follows: 


I reside at Lead City and am engaged in running Marshment 
quartz mill at Lead City. Twas ving in Deadwood in Feb., ‘77, 
and on the first day of March of that year Imoved up to Anchor, 
and on the following dav | passed over the trail from Gayville to 
Lead City and saw Thomas I. Mahan at work at the Bobtail dis- 
covery shaft: he was picking and shoveling there. [ was back over 
that trail aon about the 20th, Lut no one was at work there or in 
that nelehbor-ood. [saw a stake and new notice there at the Bob- 
bail discovery. | did not sce this notice when [was there on the 
second of Mareh. [did not VO LO, itand cannot state what it Was, 
but saw it from the trail It was east from the cut some distance. 
! went over to Lead — to see about work. 


On eross-examination the witness further testified as follows: 


[| know it was the second of March because [ moved to 
O45 Anchor from Deadwood on the Ist of March. [remained in 
Lead — about two hours. Mahan was at work with pick and 
shovel and he hada wheelbarrow; he told me that he was at work on 
the Bobtail Phere was ashaft further south, about 50 feet, [ think. I 
think the Bobtsil shaft at which Mahan was at work was about 10 feet 
deep. Tle had no windlass on it. No one was at work at that shaft 
south of where Mahan was. The notice which [saw was right up 
the hill from the Bobtail cut in an easterly direction, and could be 
plainly seen from where I stood. 
GAY WoS. Green was next called as a witness on the part of de- 
fendant and testified as follows : 


fn the spring of 77 [ worked on the Mono discovery shaft for 
Mark Boughton, and sunk 1T2 feet. [saw the 5 north end stakes of 
the Bobtail lead there. “Phe Mono discovery shaft was that 50° feet 
distant trom the north centre stake of the Bobtail, which was a 
stump of a tree placed there with reck piled around it. It did not 
grow there. “Che northeast corner stake was a green tree blazed and 
marked, * Northeast corner stake, Bobtail.” The northwest corner 
stake was a dead pine stub. IT also saw the east side centre stake, 
which was a hewed staked. T saw these stakes several times. We 
located the ATleghaney mine onthe Loth of March, and went to work 
on the Mono, | think, on the 2Zist or 22d of M’ch, ?77. saw the 
Bobtail notice posted ; after the 17th of March two or three days; 
it Was a supplementary notice; something about the Indian treaty, 
and J read it, and also the notice of the Clara No. 1, the same day. 
[lt was styned by Thos. Mahan, and it claimed the Bobtail. 
Go0 It was a long notice, and was written on paper. Hd. Galla- 
oher Wits alone with meat the time, 


On cross-examination the witness further testified as follows: 


Pomairy VMiatian spoke Lome tWo days avo al Lead City. Lleasked 


me if | was not working on the Mono in ‘77, and if | knew where 


AOE ates oe 


5 ind 
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any of the Bobtail stakes were, and I told him J did, and that I 
thought I could find the places where some of them were. Ie then 
said-he would go with me, and as I was going to Central we went 


over, and I pointed out the places where they were as well as I could. 


Mahan did not show me any stakes, for | knew where they stood as 
well as hedid. The stakes are not there now. I saw those stakes 3 
or 4 times in March, 77. I know the time we located the Alleghany 
mine, and I fix the time with reference to that. My partner and I 
were looking for a fraction of ground which we understood to be in 
there somewhere to the east of the Clara and the Giant. 
651 This is the second time that I have testified in this court. 
The other time I was a witness in the water ease. It was in 
March that I saw Mahan at work at the Bobtail shaft; I can’t fix the 
‘xact date, but it was about a week after we located the Alleghany. 
Jo one was working with him. When we were there he was not work- 
ig, but the general appearance of things—tools Iving around— 
saisfied us he was there for the purpose of working. The notice was 
st:nding up 25 or 50 feet due east of where the work was going on 
won the bank. I went up and read it. [I read the supplementary 
part of it. I think it was fastened to a stump about a foot im diam- 
ter; that is my recollection; cannot say whether it was blazed or 
not. It was a long paper—nearly two feet in length, and contained 
something about the Indian treaty and relocation of claims. It was 
probably 7 or 8 inehes wide. The stump, I think, was six or seven 
feet high—a dry stump. 


652 Henry Cowen was then ealled as a witness on the part of 
defendant and testified as follows: 


About the 15th of November, 1878, I worked two shifts for Tommy 
Mahan 6n the Bobtail, just north of the Clara No. 2 shaft. I think 
there were 13 of us in all, and we worked one day and one night 
and received $3.50 a shift. Anthony Young was one; Charley 
Donan was another. I do not remember the names of any of the 
others. We graded this side or north of the Clara No. 2 shaft. An- 
thony Young had charge of the men. This work was done on the 
Bobtail, and is the only work that I ever did there. 


653 PrLAYFAIR AuttT was then called as a witness on the part 
of the defendant and testified as follows: 


I was present on the 14th inst. at the uncovering of the Bobtail 
shaft. Mr. Rigby and Judge Clagett were there. [ made a meas- 
urement of the amount excavated there, and I found it to be about 
150 vards altogether, loose and solid rock work. I made a diagram 
of the work, which I have here in court. Total leneth of the work 
is about 65 feet to the south side of the Clara No. 2 shaft. where 
Mahan told me the old excavation was. No one assisted me in the 
survey. Mr. Rigby was there, but these measurements on this dia- 
gram I made on the ground. I made measurements there with 
Mr. Rigby, and afterwards measured it alone. There is no material 
difference in the measurements. Mine makes the Bobtail discovery 
jy of a foot deeper. We took the slope of the hill asa basis in 


a 
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measuring the shaft. The other way we took what was supposed to 
be the surface on each side and stre-ched a tape-line, and in 
G54 this way I got the angle of the slope above and below the 
work. By stretching the tape-line from the surface ground 
below to the surface ground above we made the Bobtail discovery 
shaft 4, of a foot less depth than by taking the angle of the slope 
above and below. 
Defendants now offered in evidence two diagrams of the Bobtail 
workings, which are hereto annexed as exhibits. : 


()n cross-examination the witness further testified as follows: 


I made the measurement alone two days after IT was there In 
company with Mr. Rigby & Mr. Clagett. The 150 cubic yards is my 
estimate of the amount of rock removed from the north side of 
the Clara shaft, from the red line north on that diagram. M. 
Romans, Thos. Mahan, and John Noonan were there. The Bol- 
tail shaft itself, as it was exposed on that day, contained 12 cuhe 
yards from the level at the top, as it is now, to the bottom. I sav 

no signs of blasting. I figured up the number of vares 
boo inthe Clara No. 2 cut atthe level of the shaft, and I found tha 

(0 be about OO yards. It was 8 feet and something over at 
the back end—S feet ,°,'. 


On redireet examination the witness further testified: 


The number of cubic feet excavated north of the Clara cut in the 
Bobtail workings would be 4,500. I went up to-day to the neigh- 
borhood of the Caledonia and measured some old works done there 
Which was shown me oy Mr. Cariso and Mr. Quinn as work which 
they did there on the Bobtail for Mr. Mahan, and the length of the 
work was 52 feet. Part of it had the appearance of having been a 
tunnel at one time. It was about 5 or 6 feet wide and about 15 feet 
deep at the back end. I took the direction from the east corner of 
the Caledonia and it is north 9° west. (Witness here pointed to the 
east side centre stake, and from this corner it is 185 feet north 9° 
west.) IT have only followed practical engineering for about a year. 


G56 Matrick CANFIELD was then called as a witness on the part 
of the defendant and testified as follows: 


In Icbruary, 1877, | was living on Whitewood, below Elizabeth- 
town, and on the last day of that month or the first of March I went 
over to Lead City by way of the trail up Shoemaker gulch. I know 
where the Bobtail discovery is, and I saw Thos. F. Mahan there at 
work on that day with pick and shovel. Nobody was there at work 
with him. I had no conversation with him and passed on. 


Qn ecross-examination the witness further testified as follows: 


l heard about this case some time last spring, but Ido not know 
now, nor did I know then, that the 28th of Feb. was an Important 
thing in this case. I was up on the ground 3 or 4 days ago with a 


Oe _ an ae 


‘O57 Q. 7. Ever talk about the date you saw him working there 


-<#hether the ground was frozen at the time or not. 
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man named Jones and a man named Moulton, where I saw Mahan 
working at the time I speak of. 


before you went up? 

A. No, sIr. 

Q. 8 Any talk about it afterwards ? 

A. I did not exactly know the date only in this way ; Sam Parker, 
Jolin King, and Charley Jones came in all from a hunt, and they 
say they got in to Lead City on the Ist of Iecbruary—of March or 
second of March. 

Q. 9. You fix the date on what they told you about the time they 
got back ? 

A. Yes, sir. I went up to Lead City the night—the day before 
they came in. I never had any talk about the date before I went 
up there with these men. He was running a cut, and I do not think 
there was a shaft there at all at that time. I do not remember 


658 JosEPH Hayes was next called as a witness on the part of 
the defendant and testified as follows: 

In Feb. & March, ’77, I was keeping saloon down here in Dead- 
wood and I knew Robert Curlin, one of the Caledonia owners, for 
the last ten or twelve vears. I do not remember any occurrence that 
could fix the time when Curlin was at my saloon, and cannot tell 
where he was about the 4th of March, 77. He might have been in 
the saloon or he might be above. He used to come down & tell 
me they were working upon the Caledonia. fle was about my sa- 
Joon in those days and would be down here once or twice a week, 
and maybe would be down on Sundays; he would get tight once in 
awhile and stay tight two or three days. I do not know whether 
he was down here the last of eb. or the first of March or any day. 
He might have been; Iecannot tell. T paid for his meals at Cu. Iba’s 
once In awhile, and paid his board tora number of days about that 

time. Iba kept a restaurant above me on Main strect. He 
659 = might be on a prolonged spree in the latter part of Feb. or 

the forepart of March, but T have no recollection of it; but 
I cannot fix any date. The whole of them Caledonia fellows use- 
to get ona spree every once In awhile, and Curlin as much as any 
of them. 

On cross-examination the witness further testified as follows: 

Those Caledonia boys were pretty good workers, and they were on 
the work when they were sober; they would come down once and 
awhile and have a little spree. 

660 Defendant here introduced and offered in evidence section 
7 of the minine rules and regulations of the Whitewood 
quartz mining district, which read as foilows : 

In order to hold a possessory right to a claim there shall be not 
less than $100 worth of work done thereon during each year, and in 
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performing such labor 500 eubie feet in picking ground and 125 
cubie feet in blasting roek shall be estimated at $100.00. Carried. 


Defendant rests. 


(Here follow diagams marked pp. 661 & 662.) 


663. Trerrirory or DaKkora, County of Lawrence : 


In [the] District Court, First Judicial District. 


CALEDONIA GoLD MINING Co. } 
~N-. 121. 


US. 
Joun NOONAN. j 
Bill of exceptions. 
Filed December 8d, 1881. 


FRANK J. WASHABAUGH, Clerh. 


Filed this 27th day of July, A. D. 1882. 
B. S. WILLIAMS, Clerk. 


Plaintiff’- Rebutting Testimony, Book 4. 


664 The plaintiffto further maintain the issues on its part, then 
introduced in rebuttal [Henry C. RoHLEpER, who testified as 
follows: \ 


Iam acivil and mining engineer and a deputy United States min- 7 
eral surveyor, and have followed the profession for nearly 30 years. 
I made the map now before me, purporting to show the location of 
the Gold Run Jode, and the Bobtail as an extension of the same— 
GOO feet in width—and the Bobtail as now claimed, and the Cale- 


donia. I made thismap from data derived from the official surveys 
peluw)s and plats in theland office and from @oepeetrers on the ground. The 


Clara No. Ll I surveyed myself, and the Caledonia lode I surveyed, 

and the Grand Prize and the Queer. of the ILlills—the Clara No. ? 

and the Bobtail from official surveys and plats in the land of- 

fice. The point marked Incline and the Oro Fino Tunnel 

and the point marked Queen of the Hills shaft are all lo- 

eated on that map from actual surveys on the ground—so with 

the point marked New Bobtail shaft, Grand Prize tun- 

665 nel, Clara No. 2 shaft are all located irom actual surveys. 

The diagram on that map presented in blue color is from an 

actual survey on the ground and pointed out to me by Mr. Chizum— 

, Daniel G. Chizum, I beheve it is—on April 6th, 1880. Judge Mur- | 

Ohare A phy and John Dawson were present, besides the men who-elavimed, ’ 
ites and the point marked stump at the south end of the blue diagram | 
denotes a stump which was pointed out to me by Mr. Chizum as the | | 
ventre stake or near the centre stake of the south end line of the : 
Bobtail as he located it, and the point marked “ peg” is the original 
northeast corner of Gold Run lode, where I found a little peg stand- 
ing,and he thought that that was in the neighborhood of the north- 
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east corner of the Gold Run lode as he located it, and the blue lines 
running around the exterior of this blue diagram represent the outlines 
of the claim as located, 600 feet wide. The deep Hines are 500 feet 
apart and the other GOO feet. The point marked stump, south of 
the Clara No. 2 discovery, represents the centre stake of the 
666 south end lines of the Bobtail as officially surveyed, and what 
Mr. Chizum claimed was the stake where the discovery notice 
of the Bobtail was first posted. IIe pointed it out to me as the dis- 
covery stake of the Bobtail lode, and the one further south as the 
original south centre end stake, and the point in the centre of the 
blue diagram is a stump which he pointed out to me as the centre 
stake of the north end line of the Bobtail as he staked it out. Mr. 
Chizum went up there with me and looked around towards Gold 
tun to find the north centre stake of the Gold Run, so that he 
would be sure that he found it. There tsa little flat there. Thereisa 
big stump standing on the Gold Run side of the divide. I°rom that 
he started and he pointed out this stump bere that is marked there 
on the map as the stump being near the south centre end line of the 
Gold Rua. Then Tran my line from there to that discovery stump of 
the Bobtail, and that he knew right off that it wasthestump. Then 
he went back over the divide and stood on that stump 
and held a stake on it, and I run the line from the discovery 
stump to the centre stake of the north end line. We feund 
the north end line by going around and finding some croppings In 
a little hole that Joc Invol Isby had dug there, and which is marked 
on the map Ingoldsby shaft. “Chizum pointed it out to me as a little 
hole that had been dug by Mr. Ingoldsby. There is nothing on that 
map that was not taken from my own personal surveys on the 
ground, or from official maps or surveys made by others. Mr. 
Chizum said that the peg that was driven in the ground there was in 
the neighborhood of the northeast corner, and this stump which is 
marked there as being in the neighborhood of the south centre end 
stake of the Bobtail and the point marked stump on the north end 
line that is what he pointed out to me as the centre stake on the 
north end line, and the stump near the Clara No. 2 workings 1s the 
discovery stake of the Bobtail. The dotted blue lines are designed 
where the Bobtail claim would be if it was 600 feet in width. = In 
speaking of points witness pointed to and designated them as points 
on the map offered by plvtT. 


Defendant’s counsel objected to all of the witness’ testimony in 

relation to what Mr. Chizum said & did on the occasion of his 

showing Mr. Rohleder certain objectson April 6th, 1880, in con- 

668 nection with the Bobtail claim as being incompetent and 
Improper. 


Phe court said: I will allow this testimony to go in for the purpose 
of allowing this witness the basis and grounds upon which he 
made this di: agram, and for no other purposes; to which ruling de- 
fendant, by his counsel, then and there excepted, 
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On cross-examination the witness further testified as follows: 


The little peg was about 12 to 18 inches long above the ground. 
I cannot tell whether it was an old peg or a new peg, and Chizum 
told me that the northeast corner of the Gold Run was somewhere 
in that neighborhood. I understand by the term neighborhood, 
within 15 or 20 feet, or 5 or 10 or 15. That was the expression 
he used: “It was in that neighborhood.” There was no stake 
there. The peg was about two inches in diameter—had no 
marks on it. He didn’t show me any other pegs. He did 

not point out anything as the southest corner of the Bobtail 
669 nor did he pointed out anything as the southwest corner of 

the Bobtail. He went over that way himself to look at the 
ground, but pointed out nothing. I went right to this peg and stood 
over it. I found no corners at the points I have represented on 
the blue diagram ; did not measurethem. Iran the centre line, and 
the balance is the result of my draughting. I found no posts—no 
staukes—at any of the corners. Hecould find nothing. He hunted 
around ; looked over the ground to see if he could find any points. 
We were there a half a day perhaps. 1 understand map making. 
The north centre end stump of the Gold Run was a stump about 6 
inches in diameter and 10 inches high, and was not marked in any 
way. He went towards the Gold Run discovery. There was a tall 
stump there. Then he went right to this stump. And I must state 
here Chizum said he was not positive that this stump was the centre 
stake of the south end line, but it was in the neighborhood of 5 or 

10 or 15 feet from this stump. There are other stumps in 
670 that neighborhood. I cannot tell whether they bare any re- 

semblance to each other or not. J do not remember whether 
there was any particular mark about this stump. The stump on 
the north end was about 12 inches in diameter and about 2 feet 
high. It had no marks. There were other stumps in that locality. 
I cannot tell whether they looked alike. It is a dead piteh-pine 
stump. I understand by neighborhood to be within 50.feet. I do 
not know that I would call an object a 100 feet away in my neigh- 
borhood. It would depend on circumstances. <A great big building 
100 feet off I would say was in my neighborhood, but small objects 
would have to be at a less distance. 

Plaintiff now offers in evidence the map about which the witness 
Rohleder has just been testifying, and which is marked Exhibit X, 
to which defendant’s counsel objected on the ground that the same 
was Incompetent and not proof so far as the blue diagram representing 
a Bobtail location 600 feet in width was correct, which objection 
was overruled by the court, and to which ruling defendant’s counsel 
then & there excepted. 


671 A. h. Z. Dawson was next called as a witness on vart of 
plaintiff and testified as follows: 


The depositions of which that bundle there purports to be a copy 
I believe to have seen in my office at the time of the fire, Sept. 26, 
1874. If they were there they were destroyed by the fire on that 
occasion. 
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Witness here refers to the depositions hereafter referred to and 
testified about in the depositions of W. R. Keithley. 


672 Plaintiff here offered in evidence a deposition of W. R. 

Keithley, taken March 10th, 1880, before O. P. Stokes, notary 
public, at Dez dw ood, D. T., and which is in the words and fizures fol- 
lowing, to wit—to the introduction of which defendant, by his coun- 
sel, at “the time objected on the ground that the same was incompe- 
tent, irrelevant, and 1mmateri ial, which objection was overruled by 
the court, and to which ruling defendant, by his counsel, then & 
there excepted, and said copy was then read in evidence: 


679 Deposition. 


In the District Court of the First Judicial District in and for 
Lawrence County, Dakota Territory 


CALEDONIA GOLD MINING Company (Formerly Rial Lacke eé al.), 
Plaintiff, 
vs. 
JoHN Noonan, Defendant. 

Depositions of witnesses produced and sworn on the part of the 
plaintiff in the above-entitled action, taken before me, Oliver P. 
Stokes, a notary public within and for said county and Territory, 
pursuant to the annexed notice, commencing March 10th, A. D. 
1880, at 92 o’clock a. m. 

Present: W. H. Claggett, Esqr., of counsel for plaintiff, and J. 8S. 

Mullaly, Esq., of counsel for defendant. 


W. R. KeEITHLEY, a witness produced on the part of plabntiff, be- 
ing by me first duly sworn, as hereinafter certified, answered as fol- 
lows to the-interrogatories propounded to him : 


Direct examination: 


Q. 1. What is your name, age, residence, and occupation ? 
A. W. R. Keithley ; age, 49; lawyer by profession, and reside in 
De: “ ood, D. T. | 
O74 Q. 2. How long have you practiced your profession as at- 
torney-at-law ? 
A. Twenty-four years. 
Q. 3. How long have you resided in Deadwood, Lawrence county, 
D. T.? 
A. Three years and seven months. 
Q. 4. Do you contemplate leaving the Black Hills shortly ? 
A. ay 
Q.5. Iwill ask you whether in the month- of August and Sep- 
i toa IS79, you had occasion to make any compared and exam- 
ined copies of anv original depositions then on file in the office of 
the clerk of the district court, first judicial district, in and for Law- 
rence county, D. T., in certain cases then pending in that court, en- 
titled respe ‘ctively ‘Caledonia Gold Mining Company (formerly 
Henry Lacke e¢ al.), plaintiff, vs. John Noonan, defendant, and Cal- 
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edonia Gold Mining Company (formerly James Delaney et al.,) 
plaintiff, os. John, Noonan, defendant, and the ease of John Har- 
rington et al., plaintiffs, vs. John Noonan, defendant. If yea, you 
inay state the circumstances under which you made such compared 
and examined copies. 
O79 A. I did; those months and year I was employed by John 
M. Murphy, acting for Caledonia company, to make copies 
of a number of depositions which had been taken and filed in the 
oflice of the district court in these several cases mentioned and to 
make compared copies of the same. 

Q. 6. State whether any one assisted you in the making of such 
compared and examined copies; and, if so, state who it was. 

A. There was; B. F. Crocker was employed to assist me In mak- 
ing such compared copies. 

(). 7. You may now state in detail the method pursued by your- 
self and B. F. Crocker in making, examining, and comparing those 
copies of depositions in the eases previously mentioned. 

A. Well, we took the original depositions as filed, I copied a por- 
tion of them, Crocker copied a portion of them, and a young man 
who is now employed in the banking house of Stebbins, Mund and 
Post, whose name is, [ think, McKinney, and, after having copied 
them, read them over once or twice, found them to be correct copies 

and certified to the same. 
G76 ().S. You may now describe the exact method pursued by 
yourself and Crocker in making the comparison—that 1s to 
say, Who read from the originalsand who marked the correspondence 
with the originals m the copies. 

A. Sometimes I would read from the originals and sometimes 
Crocker would. After thus having read them and revised them, so 
as tomake the copy compare with the original, and found them to be 
exact copies, we then appended a certificate to each of them certify- 
Inge them to be correct copies. 

(9. You may now state whether,after reading onee and marking 
the correspondence between the originals and the copies, you re- 
versed the method of procedure by the person who first read the 
original following the copy, the person following the copy first in 
his turn reading the original and the other person following the 
COPY. 

Objected to as leading by counsel for defendant. 


A. We did; we read them over twice, some as many as three 
times, I think, in order to ascertain distinctly that the copies was 
exactly In accordance with the originals, word for word and figure 

for Neure. 
O77 (. 10. In order to obviate the objection to the last preceed- 
Ing interrogatory, I will ask you to state how many times the 
originals and copies were read by yourself & Mr. Crocker and the 
method adopted to secure accurate and exact copies of the originals. 

A. | ean answer that by saying some of them were read over from 
two to three times. 

Q. 11. You may now state whether, after these copies were thus 
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compared by vourself and Mr. Crocker together, whether anything 
was done by either of you alone; if so, which one of you, to still 


furthur verify the correctness of the copies, and if vea, you may 


state what was so done. 

A. We appended our certificate, signing our names that it was an 
exact copy of the original, which certificate appears at the end of 

ach copy. [have gone over them two or three times alone com- 
paring them with the originals. 

Q. it 2. You may now state whether, In making these copies, any 

words written at length were abbreviated, or whether words 
678 written at lenght in the originals were written at length in 

the copies and the abbreviations in the originals were copied 
as such abbreviations. 

A. The copies were made word for word and figure for figure, and 
there was no abbreviations made, except where they were in the 
originals. 

Q. 15. Will you state as beyond all questions that the copies made 
and compared by yourself and Crocker were accurate and exact 
copies of the originals? 

A. They were. 

Q. 14. Would you recognize these copies if shown to you now? 


A. I would. 


Plaintiff’s counsel here hands witness a paper purporting to be a 
copy of the deposition of Daniel G. Chisholm in the ease of the Cale- 
donia Gold Mining Company (formerly [lenry Lacke e¢ a/.), plaintiff, 
vs. John Noonan, defendant; also paper purporting to be a copy of 
the deposition of I'rancis Coyle, case of Henry Lacke et al., plaintiff, 
vs. John Noonan, defendant ; also paper purporting to be copies of 
the depositions of W. H. Workman, John Manning, and Peter A. 
Gushurst in the case last above mentioned ; also a paper purporting 

to be copies of the depositions of Michael Lynch, Michael 
679 Heffron, and Henry Lacke in the case entitled the Caledonia 

Gold Mining Company (formerly Henry Lacke et a/.), plaintiff, 
vs. John Noonan, defendant ; also a paper purporting to be a copy 
of the deposition of James Reynolds in the last above-entitled ae- 
tion; also a paper purporting to be copies of the depositions of John 
W. Dawson, Robert Cooper, James Dulaney, Nicholas L. Martin, 
Peter Sharlin, Walter H. Hall in the case entitled Henry Lacke e¢ 
al., plaintiff, vs. John Noonan, defendant; also a paper purporting to 
be copies of the depositions of William Gunn and Matthew Moore in 
the case entitled James Dulaney ef al., plaintiffs, vs. John Noonan, 
defendant; also a paper purporting to be copies of the depositions of 
John 8S. Goddard, Thomas E. Carey, and Michael Fleffron in the 
case entitled James Harrington et al., plaintiffs, vs. John Noonan, 
defendant, for his inspection and examination. 


Witness having inspected and examined the papers above men- 
tioned is asked by plaintiff’s counsel— 


Q. 15. You may now state whether the papers which have just 
been handed you are the copies of the original depositions 
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680 heretofore testified to by you as having been made, examined, 
and compared by yourself and B. F. Crocker in August and 
September, 1879? 

A. They are, with the exception that this man McKinney made 
some of the copies which we compared—Crocker and myself. 

Q. 16. Did you and B. I. Crocker compare each and all of the 
papers handed you? 

A. We did. 

Q. 17. You may now state whether these papers are in all respects 
in the same condition now as when compared by yourself and 
Crocker in August and September, 1879 ? 

A. They are untarnished. 

Plaintiff’s counsel here hands to the notary the paper purporting 
to be a copy of the deposition of Daniel G. Chisholm and asks the 
notary to mark the same as Exhibit “A” and write his name there- 
under for the purpose of identification ; also the copy of the depo- 
sition of Francis Coyle, to be marked Exhibit “B,” and identified 

as aforesaid; also the copies of the depositions of W. I. 
681 Workman, John Manning, and Peter A. Gushurst, to be 

marked Exhibit “C” and identified as aforesaid; also the 
copies of the depositions of Michael Lynch, Michael Heffron, and 
Henry Lackey, to be marked Exhibit “ D” and identified as afore- 
sald; also the copy of the depositions of James Reynolds, to be 
marked Exhibit “Ik” and identified as aforesaid; also the copy of 
the depositions of John W. Dawson, Peter Cooper, James Delaney, 
Nicholas L. Marten, Veter Sharlin, and Walter HH. Hall, to be 
marked Exhibit “I°” and identified as aforesaid; also the copies 
of the depositions of William Gunn [and] Mathew Moore, to be 
marked Exhibit “G” and identified as aforesaid ; also the copies of 
the depositions of John S. Goddard, Thomas E. Carey, and Michael 
Heffron, to be marked Exhibit “ H” and identified as aforesaid, the 
same being the papers Just handed to the witness and identified by 
him, and asks the notary to attach the samme to the deposition of 
said witness as a part thereof. 

Defendant’s counsel here objects to introducing in evidence of 
the papers above inentioned as incompetent, irrelevant, and imma- 
terial. 

The taking of deposition- hereupon adjourned until 2 p.m. 


682 Marcu 10rn, 18S0—2 p. m. 
The taking of depositions proceeded with. 
Present: W. H. Claggett, of counsel for plaintiff, and J. S Mullaly, 
of counsel for defendant: whereupon defendant’s counsel waives all 
cross-examination, and the depusition of the witness [is] closed. 


WILLIAM R. KEITHLEY. 


Subseribed and sworn to before me this 10th day of March, A. D. 
1880. : . 
[SEAL. ] OLIVER P. STOKES, 

Notary Public. 
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The taking of the depositions thereupon adjourned until to- 
morrow morning, March the 11th, A. D. 1880, at 93 a. m. 
OLIVER P. STOKES, 
Notary Publie. 


Marcu 11trn, A. D., 1880—92 a. m. 
By consent of counsel the taking of of depositions adjourned 
until to-morrow morning, March 12th, A. D. 1580, at 10 a. m. 
OLIVER P. STOKES, 
Notary Public. 


A 


683 Plaintiff then introduced a deposition of W. Rt. Keithley, 

taken before O. P. Stokes, notary public, at Deadwood, D. T., 
March 138th, 1880, and which was in the words and figures follow- 
ing, to wit: To the introduction of which as evidence defendant, by 
his counsel, then and there objected as incompetent, irrelevant, & 
immaterial; which objection was overruled by the court, and to 
which ruling counsel for defendant excepted. 


684 Depositions. 


In the District Court of the First Judicial District in and for Law- 
rence County, Dakota Territory. 


CALEDONIA Go_p MINING Company, (Iormerly Henry Lacke e¢ ad.), 
Plaintiff, 
vs. 
JoHN Noonan, Defendant. 


Depositions of witnesses produced and sworn on the part of the 
plaintiff in the above-entitled action, taken before me, Oliver P. 
Stokes, a notary public within and for said county and Territory, 
pursuant to the annexed notice. 

Marcu 18, 1S80—10 a. m. 
The proceedings of depositions continued. 
Present: W. H. Claggett, Esq., of counsel for plaintiff, and J.S. 

Mullaly, Esq., of counsel for defendant. 


WitiiaM R. KEITHLEY, a witness produced and sworn on the part 
of the plaintiff, being by me first duly sworn, as hereinafter certified, 
answered as follows to the interrogatories propounded to him : 


Q. 1. In the direct examination of vour deposition taken 

685 on March 10th, 1880, before O. P. Stokes, notary public for 
Lawrence county, D. T., you testified in substance that cer- 

tain papers attached to that deposition, and marked, respectively, 
“AS” § BY “CY “DD,” “FE,” “FP,” “G,” and “ H,” were accurate- ex- 
amined copies of the original depositions which they purport to be 
copies of, and which were compared with the ortginals by yourself 
and B. F. Crocker in August or September, 1879. I will now ask 
you to examine Exhibit “A” of those exhibits and state by whom 
such exhibit was compared. 


ee Oe OE See 
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A. The deposition of Daniel G. Chisholm was compared by my- 
self and John M. Murphy ; the one marked as Exhibit “A.” 

Q. 2. You may now state how you came to testify that all of these 
exhibits were compared with the originals by yourself and b. F. 
Crocker. 

A. The reason because I did not see it in the lot that was handed 
me for examination. 

Q. 3. You may now state whether your testimony as to the man- 
ner and care with which you and B. I. Crocker compared Exhibits 

“Bo” “C” * D,” “kb,” “F,” “ G,” and “ H” with the originals 
686 is applicable to Exhibit “A” compared by yourself and John 
M. Murphy. 

A. We did. 

Q. 4. I- Exhibit “A” compared by yourself and John M. Murphy 
an accurate and exact copy of the original deposition of Daniel G. 
Chisholm ? 

Q. 5. You may now state whether all of these exhibits from “A” 
to “HH,” both inclusive,are not correct copies of the originals, includ- 
ing all of the bad spelling, crossed-out words, «e., precisely as the 
same appeared in the origine Is. 

A. Yes; we copied them exactly as they were in the originals. 


Cross-examination : 

Q. 1. Mr. Keithley, have those exhibits from “A” to “ H,” 1nelus- 
ive, been in your custody since you copied and compared them with 
the originals in August and September, 1879? 

A. No, they have not. 

(). 2. [low do you know that they are now in the same con- 
687 ~— dition they were when you made and compared them with 
the originals in August and September, 1879? 

A. Well, [ judge them by their general appearance, by my name 
being appended to them, and by various other evidences. I had 
them in my custody a good while. 

Q. 5. Tlow long did you have them in your custody ? 

A. I had them in my custody bordering on two months, examin- 
ing them more or less about every day for that time, except there 
might have been a day or two Intermission. 

Q. 4. Was not that the time—two months—consumed in copying 
and comparing with the originals ? 

A. It was. 

Q. 5. Are you prepared to swear now that those exhibits are at the 
present time perfect and accurate copies of the originals ? 

A. Tam when I know a fact. I never swear on information and 

belief. 
688 Q). 6. What examination have you subjected these exhibits 
to, so that you could swear so positively as they are at the 
present moment accurate and perfect copies of the originals? 

A. Having compared them with the originals, recognizing the 
exhibits by marks and handwriting—general appearance of the 
deposition—that is the copy as I found it. They are exact copies 


ee vey 


tenon eee 


me wey 


THE CALEDONIA GOLD MINING COMPANY. DAI 


of the originals, as filed with the clerk of the district court of the 
first judicial district. 
«Q. 7. When did vou last compare them with the originals ? 

A. That was in August and September, 1879). 

Q. 8. Did you, immediately before giving these depositions, ex- 
amine these exhibits line by line and page by page, so as to see 
that no alterations, whether as to interlineations or excisions, were 
made in them since you copied and compared them with the orig- 
inals, in August and September, 1879? 

A. I did not, line by line, word for word, but examined them by 
having them turned over leaf for leaf and examining them gen- 

erally in that way, and found them to be correct copies of 
689 — the originals, no interlineation- appearing to attract my at- 
tention. If there had been I should have detected them. 

Q. 9. Where, when, and how long did this examination take? 

A. It may have taken an hour or two; I saw them first at Mr. 
Claggett’s office, and then here afterwards. 

(). 10. When was that? 

A. It was when I gave that deposition—the 10th, I believe. 

Q. 11. What time did you get to Mr. Claggett’s office on the morn- 
ing of the 10th ? 

A. Saw them at Claggett’s office first on the morning of the 10th; 
examined them cursorily at his office; saw them afterwards at the 
office of O. P. Stokes, notary ; examined them generally again and 
found them to be copies of the same without any alterations. 


Redirect examination : 
Q.1. You say while you were copying and comparing these ex- 
hibits they remained in your possession in the neighborhood 
690 of two months; you may now state to whom you delivered 
them when vou had completed their examination and com- 
parison with the originals. 
A. I delivered them to John M. Murphy. 
Q. 2. Hlowsoon after their comparison with the originals was com- 
pleted did you so deliver them ? 
A. ight off. 
W. R. KREITULEY. 
Subseribed and sworn to before me this 15th day of March, A. D. 


18S0. 
[sear] OLIVER P. STOKES, 
Notary Public. 


The further taking of depositions is hereby adjourned by consent 
of counsel to be resumed at any time. 

OLIVER P. STOKES, 

Notary Public. 

Maren 26TH, 1880. 

The further taking of depositions is hereby adjourned sine die. 
OLIVER PB. STOKES, 

Notary Public. 
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691 ‘Territory oF Dakota, County of Lawrence : 

I, Oliver P. Stokes, a notary public in and for the county and Ter- 
ritory aforesaid, do hereby certify that the foregoing depositions of 
William R. Keithley and Benjamin I. Crocker, on part of plaintiff, 
were taken before me pursuant to the annexed notice; that said 
witnesses were duly sworn to testifv the truth, the whole truth, and 
nothing but the truth; that said depositions were taken at the time 
and place specified; that the testimony of said witnesses was sev- 
erally reduced reduced to writing by me in their presence, and was 
by them subscribed and sworn to in my presence; and I further cer- 
tify that Iam not an attorney for either party or relative of either 
party, and that I have not any interest in the aforesaid suit. 

In witness whereof I have hereunto subscribed my name and 
affixed my seal of office this 26th day of March, A. D. 1880. 

[SEAL. | OLIVER P. STOKES, 
Notary Public. 


692 J. M. Murpny sworn. 

Before the Courr: You have heard the deposition of Keithley 
read ? 

A. Yes, sir. 

By same: Did you assist In comparing the depositions with the 
original depositions ? 

A. Yes, sir. 

By same: What do you say as to this being a true, full, and com- 
plete copy of the original deposition ? 

A. It is. 

Cross-examination by Mr. McLAvuGutin: 

Q. 1. Pleas® state how that copy of the deposition of D. G. Chizum 
was taken. 

A. They were taken in my office. 

(). 2. Hlow? 

A. They were written. I think the original was on the table and 
Mckinney —. [donot know whether Mr. Crocker or Mr. Hehkinney 
were copying from the original; they copied them, and after they 
were copied they were read over and compared. 

Q. 5. By whom? 

[A.] This particular copy was read over by myself, but the most 
of the other copies were read over by Mr. Crocker and Mr. 
The copy was read by myself, and Mr. Keithley had The origi- 
nal was read by myself and Mr. Keithley had a copy. 

(). 4. You read the original ? 

A. I read the original. 
693 Q. 5. You are satisfied you read the original correct ? 
A. I did, sir. 

Q. 6. Didn't you make any mistake in it? 

A. No, sir; I would not say they were reversed back on that oc- 
casion. I would not swear to that, because I really donot remember 
whether they were. 

Q. 7. Who had the copy when you was reading the original ? 
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A. Mr. Keithley had the copy. 
Q. 8. What was he doing with the copy ? 


‘ A. I was reading the original and Mr. Keithley was comparing it 


with my reading. 

Q. 9. As you read the original ? 

A. Yes, sir; I think I had the original, or I had the copy. I 
would not swear positive. 

Q. 10. Did you copy the depositions entire ? 

A. Yes, sir; we copied all there was—all that we got from the 
clerk. 

Q. 11. The notice upon which they were taken and the certificate 
of the clerk before whom they were taken ? 

A. Everything that was in the deposition that came from the 
clerk’- office. 

Q.12. The date filed ? 

A. I would not say; I think so. I think the date filed was on the 
back of the deposition. 

Q.13. What do you say about this particular deposition of Mr. 
Chizum; did you copy the notice under which it was taken—the 
clerk’s certificate and the date of its reception «& filing? 

694 A. I am satisfied we copied everything that was connected 
with the original as handed to me by the clerk. 

(). 14. How did it happen you had the original ? 

A. Because I came & took it & left my receipt with Mr. Dawson. 

Q. 15. Then the copies were not made in the clerk’- office, but in 
your office? 

A. Thev were made in my office. 

Q. 16. Whose handwriting was that copy made in? 

A. I do not know, but I w ‘rote some of it myself and Mr. Keithley 
wrote some. 

Q. 17. What is your recollection about it ? 

A. If you would let meseeit I will letyou know. JI-cannot remem- 
ber whether I wrote any of it or not. I did some considerable 
writing in those copies myself. Mr. Crocker would be off and I 
would write some. 

(. 18. How many of those depositions did you copy at that time ? 

A. I could not say, sir; I copied quite a large number. 


Re-examination by Mr. CLaGGerr: 
Q. 1. Examine that deposition of D. P. Chizum and state whose 
handwriting it is in (handing to witness deposition). 
A. It is mine. 
695 (J. 2. I understand you to say that after the copy was made 
Mr. Keithley took the copy and you read from the original ? 
A. I would not swear [ read from the original or Mr. Keithley 
read from it positively; my impression is that I read from the 
onglnal. 
Q. 3. Is this the certificate—Wilham R. Keithley and John M. 
Murphy—that you attached to it at that time ? 
A. Yes, sir. 
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Q. 4. Where did that deposition remain after it was taken by M1 
Keithley and compared ? 

A. It was taken over to your office and afterwards, at the time of 
the fire, we took it up to your house, rather. 

@. 5. Who took it over to our office ? 


A. U did. 
(). 6. Who assisted in carrying it to my house ? 
A. I did. 


Q. 7. Along with other papers ? 

A. Yes, sir. 

Q. 8. Did not you see it frequently between the time of the fire 
and the time of its perpetuation ? 

A. I did, sir; I examined the papers a few days after the fire to 
sce what we had saved, and these depositions were among the num- 


ber. 
Recross-examination : 


696 Q.1. Where have these copies been since you and Mr. 
K-ithley prepared them ? 

A. They have been up at Mr. Claggett’s private dwelling. 

Q. 2. Do vou know they were sent to the city of San I rancisco ? 

A. No, sir; not to my knowledge. 

Q. 3. Have you as an attorney any knowledge of that fact? And 
remained there until after the fire? 

A. I never sent them down to my knowledge—neither the copy 
nor the original. 

Q. 4. Are you satisfied they remained here ? 

A. Yes, sir; they were at Mr. Claggett’s; I seen them repeatedly 


697 Plaintiff next offered in evidence what purported to be a 
copy of a deposition of Daniel G. Chizum taken before J. J. 
Keithzler, at Glasgow, Jefferson county, State of Iowa, April 17, 1879, 
and which was in the words and figures following, to wit—to which 
purported copy defendant, by his counsel, objected on the ground 
that the same was incompetent, immaterial, and irrelevant, which 
objection was overruled by the court, and to which ruling the de- 
fendant, by his counsel, then and there excepted, and said purported 
copy of witness Chizum’s deposition was then read in evidence : 


698 The deposition of D. G. Chizum, witness, taken at Glasgow, 
in the county of Jefferson and State of Iowa, before J. J. 
Keitzler, a notary public for said county and State, this 17th day 
of April, 1879, in pursuance of a notice hereto annexed to be read 
in evidence In a suit pending now before the district court, first 
judicial district, Territory of Dakota, wherein The Caledonia Gold 
Mining Company, formerly John Lackey, is plaintiff and Jolin 
Noonan defendant. 


D. G. Cuizum, being first duly sworn, deposeth, answers, and says 
as follows, to wit: 


Int. Ist. State your name, age, occupation, aud place of residence. 


a 4 
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Ans. ee G. Chizum ; sixty-four on the night [of the] 22d day 


of October; farmer, near Glasgow, county Jefferson, Lowa. 


Int. 2d. How long have you been in Jefferson county, lowa? 

Ans. My home has been in Jefferson county about thirty-eight 
(38) years. My family has been here all that time, although for 

about twelf years of that time I have been in the mountains. 
699 Int. 3. What part of the time was you in the mountains 
and where was you, in what State or Territory ? 

Ans. 8. In 1850 I went to California and returned in 1852. I 

went to Montana in 1864. I came here from Montana in 1869 and 
returned to Montana in 1872. I went from Montana in 1875 to the 
Black Hills, and came from the Black Hills in 1876, went to the 
Big Horn in 1877 prospecting, and returned home in July the same 
year. 
Int. 4. When you returned home the last time in 1876, state if 
you bought property after your return ; 1f yea, when, what kind of 
property you bought, and where have you lived since your return 
at that time? 

Ans. 4. Icame home. about Sept., 1876, end bought property during 
the following winter. I bought a farm adjoining the town of Glas- 
gow, on the north, containing two hundred and one } acres. I lived 
on the farm since I bought the same with the exception of the time 
when I went to Big Horn, but my family has lived on the farm 

since I bought it. . 
700 Int. 5. State of what your family consisted at the time of 
your return In 1876 and since. 

Ans. 5. At the time of my return my familer consisted of my wife, 
myself, and two children—one daughter and one son. My daughter 
has since married, and my son went to IXansas, and at the present 
time my familer consisted only of my wife and myself. 

Int. 6. Have you other children beside the two mentioned ; if so, 
where do they live? 

Ans. 6. Ihave four sons and one daughter besides the two ehil- 
dren mentioned ; three of my sons reside in this county and are all 
married; the other son, to my best knowledge, is in Dakota in the 
Black Hills; the daughter has lived in this county till last Mon- 
day, when she left for Kansas. 

Int. 7. How many of your children did live in this county at your 
return in 1876? 

Ans. 7. On my return home in 1876 1 had five children living in 
this county. 

Int. 8. What did you pay for the farm you bought adjoining Glas- 

gow? 
701 Ans. 8. I paid $1,000 in gold coin for the farm. 
Int.9 You have stated you went from Montana to the 
Black Hills in 1875; where did you live in the Black Hills? 

Answ. 9. I located and lived in Deadwood gulch on No. 5, below 
Discovery, about one mile and } from Deadwood city, and perhaps 
more. 

. Int. 10. What time in 1875 did you go there, and where did you 
lve? 
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(). 4. Where did that deposition remain after it was taken by Mr. 
Keithley and compared ? 

A. It was taken over to your office and afterwards, at the time of 
the fire, we took it up to your house, rather. 

Q. 5. Who took it over to our office ? 


A. t did. 
(). 6. Who assisted in carrying it to my house ? 
A. I did. 


Q. 7. Along with other papers ? 

A. Yes, sir. 

Q. 8. Did not you see it irequently between the time of the fire 
and the time of its perpetuation ? 

A. I did, sir; I examined the papers a few days after the fire to 
sce what we hava saved, and these depositions were among the num- 


ber. 
Reeross-examination: 


696 Q.1. Where have these copies been since you and Mr. 
K-ithley prepared them ? 

A. They have been up at Mr. Claggett’s private dwelling. 

Q. 2. Do vou know they were sent to the city of San F rancisco ? 

Ae No, sir; not to my knowledge. 

Q. 3 Have you as an attorney any knowledge of that fact? And 
rem: sind there until after the fire? 

A. I never sent them down to my knowledge—neither the copy 
nor the original. 

Q. 4. Are vou satisfied they remained here ? 

A. Yes, sir; they were at Mr. Claggett’s; I seen them repe: atedly 


697 Plaintiff next offered in evidence what purported to be a 
copy of a deposition of Daniel G. Chizum taken before J. J. 
Keithzler, at Glasgow, Jefferson county, State of Towa, April 17, 1879, 
and which was in the words and figures following, to wit—to which 
purported copy defendant, by his counsel, objected on the ground 
that the same was Incompetent, immaterial, and irrelevant, which 
objection was overruled by the court, and to which ruling the de- 
fendant, by his counsel, then and there excepted, and said purported 
copy of witness Chizum’s deposition was then read in evidence : 


698 The deposition of D. G. Chizum, witness, taken at Glasgow, 
in the county of Jefferson and State of Iowa, before J. J. 
Keitzler, a notary public for said county and State, this 17th day 
of April, 1879, in pursuance of a notice hereto annexed to be read 
in evidence In a suit pending now before the district court, first 
judicial district, Territory of Dakota, wherein The Caledonia Gold 
Mining Company, formerly John Lackey, is plaintiff and John 
Noonan defendant. 


D. G. Cnizum, being first duly sworn, deposeth, answers, and says 
as follows, to wit: 


Int. Ist. State your name, age, occupation, and place of residence. 
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Ans. Daniel G. Chizum ; sixty-four on the night [of the] 22d day 


of October ; farmer, near Glasgow, county Jefferson, Iowa. 


Int. 2d. How long have you been in Jefferson county, lowa? 

Ans. My home has been in Jefferson county about thirty-eight 
(38) years. My family has been here all that time, although for 

about twelf years of that time I have been in the mountains. 
699 Int. 8. What part of the time was you in the mountains 
and where was you, in what State or Territory ? 

Ans. 8. In 1850 I went to California and returned in 1852. I 
went to Montana in 1864. I came here from Montana in 1869 and 
returned to Montana in 1872. I went from Montana in 1875 to the 
Black Hills, and came from the Black Hills in 1876, went to the 
Big Horn in 1877 prospecting, and returned home in July the same 
yeal 
ion 4. When you returned home the Jast time in 1876, state if 
you bought property after your return ; if yea, when, what kind of 
property you bought, and where have you lived since your return 
at that time? 

Ans. 4. Icame home about Sept., 1876, end bought property during 
the following winter. I bought a farm adjoining we town of Glas- 
gow, on the north, containing two hundred and one Jd acres. I lived 
on the farm since J bought the same with the exception of the time 
when I went to Big Horn, but my family has lived on the farm 

since I bought it. 
700 Int. 5. State of what your family consisted at the time of 
your return In 1876 and since. 

Ans. 5. At the time of my return my familer consisted of my wife, 
myself, and two children—one daughter and one son. My daughter 
has since married, and my son went to Kansas, and at the present 
time my familer consisted only of my wife and myself. 

Int. 6. Have you other children beside the two mentioned ; if so, 
where do they live? 

Ans. 6. I have four sons and one daughter besides the two chil- 
dren mentioned ; three of my sons reside in this county and are all 
married; the other son, to my best knowledge, is in Dakota in the 
Black Hills; the daughter has Hved in this county till last Mon- 
day, when she left for Kansas. 

Int. 7. How many of your children did tive in this county at your 
return in 1876? 

Ans. 7. On my return home in 1876 1 had five children living in 
this county. 

Int. 8. What did you pay for the farm you bought adjoining Glas- 

gow ? 
701 Ans. 8. I paid $1,000 in gold coin for the farm. 
Int. 9. You have stated you went from Montana to the 
Black Hills in 1875; where did you live in the Black Hills? 

Answ. 9. I located and lived in Deadwood gulch on No. 5, below 
Discovery, about one mile and } from De: adwood city, and perhaps 
more. 

. 4 10. What time in 1875 did you go there, and where did you 
lve ¢ 
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Aus. 10. The exact time when I went there I am not able to tell, 
but to my best recollection it must have been in the early part of 
December, 1875. I think I left about the month of September, 1876, 
about the Yth. 

[nt. Ll. For what purpose did vou goto the Black Hills, and what 
business did you follow when there ? 

Ans. LL. L went to the Black ELills for the purpose of prospecting. 
and mining, and the principal business followed was placer mining. 

lnt. 12. State the various claims in which you were an 
702. owner while in the Black Hills,and where the same were lo- 
cated, and whether a placer or quartz. 

Ans. 12. L had an interest in No-. 4 & 5, below Discovery, on Dead- 
wood gulch; also an interest in a claim on Whitewood. The num- 
ber of said claim [| do not recollect. [ owned No. 6 on Gold Run, 
in the Gold Run district. They are placer claims. I owned } In- 
7 arty lode, called Gold Run, situated on the side of the 
hill; also £ interest in the Bobtail, situated on the ridge at the head 
of what was afterwards called Shoemaker gulch ; also a Quartz 
clan. 

[nt. 13. What claim or claims was you working last before leay- 
Ing the Black Hills in 1876? 

Ans. 13. [ was working on claim No-. + & 5, below Discovery, on 
Deadwood euleh, 

Int. 14. By whom was the Bobtail located, and when? 

Ans. 14. The Bobtail was located by Thomas Carey and [reton 
and myself in 1576, between the loth and the last day of Febru- 

cL’) 
705 Int. lo. What part, if any, did you take in its location ; 
who, if any one, acted with vou in locating it, and what did 
you yourself do in the location? Give all the particulars. 

Answ. lo. [assisted in the loeation of digging to find quartz In 
Its place. [also assisted In staking the boundaries and writing the 
notice With a lead pencil on the stakes; also builded the mound of 
stones around the S. I. corner or end stake. Iretom and Carey 


——) 
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acted with me. 

lnt. 16. Low many days’ work in all did you do on the Bobtail 
Claim? Describe particular what you did on each day that you 
worked and the number of hours that you actually worked on each 
day. 

Ans. lo. The whole time that [ worked was, to my recollection, 
about two } of a days. The first day | worked early and late, and 
called it 14 of a day; that day we were digging and locating. The 
next day Ll worked on the lead. Ireton hired a man and sended 
him up to work in his place. On that day [was digging in the 
lead with pick and shovel. As to the number of hours, | cannot 

say how many they were, as we had no time-piece. 
7O4 Int. 17. Tlow long after the first day’s work was the second 
day you speak of as working on the Bobtail ? 

Lis. lv. Phe number of days between the first day’s and the 
second day’s work [ do not recollect, but think the second day was 
In March or April. 
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Int. 18. When you left the Hills what did vou do with your sev- 
eral interests there; to whom, if to any one, did you sell them ? 

Answ. 18. I sold all my interests, with the exception of my in- 
terest in the Bobtail claim. The placer interest in the Gold Run dis- 
trict I sold to a man who was a stranger to me in a few days after 
I had recorded it. The two placer claims in Deadwood Gulch, No. 4 
& 5,1 sold to Robert Neill. The one in Cape Horn district I sold to 
a man by the name of Spiegel. My interest in the Gold Run quartz 
lead I sold to a young man who was killed by the Indians. 

Int. 19. When you P sold your other interest there did you try to 

sell your interest in the Bobtail; and, if not, why not? 
705 Ans. 19. The reason I did not sell my interest in the Bob- 
tail claim was because I had no bid at that time; buyers 
were very scarce; everybody was hunting something for himself. 
I did not go around to hunt for buyers. 

Int. 20. State whether or not you left your interest in the Bobtail 
in charge of any one when you left the Hills; if so, with whom? 

Ans. 20. I did not leave my interest in anybody’s charge or care. 
I did not see either of the parties owning a- interest in the claim for 
some time before I left the Hills. 

Int. 21. State whether or not you verbally : authorized Henry S. 
Ireton to sell or make such disposition as he chose of your interest 
in the Bobtail claim. 

Ans. 21. I never authorized H. 8S. Ireton—verbal or written—to 
sell any interest I had in the B obtail claim. The disposition- made 
with Ireton are as follows: In the spring—I think about the month 
of May—Ireton came to me, while I was working on No. 5, and he 

said to me some parties proposed to do a certain amount of 
706 work on the lead for an interest in the same, provided I was 

willing. I told Ireton that my arrangement in regard to 
that — what he would make I would be satisfied with. This is all 
the arrangements I ever had with hin. 

Int. 22. Was any disposition made in pursuance of that arrange- 
ment between Ireton and yourself of any of your interest in the 
Bobtail ? 

Ans. 22. There was not. 

Int. 23. What work have you ever have done on the Bobtail since 
you left the Black Hills? 

Ans. 23. I have had none. At least, [ never contracted to have 
any done. 

Int. 24. To whom, if any one, in the Black Ilills, did vou ever 
write to look after your interest in the Bobtail or do any work 
there? 

Ans. 24. To no one. 

Int. 25. State when, if at all, you sold your interest in the Bob- 
tail, and to whom. 

Ans. 25. I sold my interest in the Bobtail Oct. 14, IS7s, toa 
man who called himself Mahan. I do not remember his first 

name. 
107 Int. 26. State if you had ever seen or known Mahan before 
the 14 day of October, 1578 
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Ans. 26. I never saw the man to my personal knowledge until he 

‘ame to my house that dav and gave his name. 

Int. aA What did he pay you for your interest in the Bobtail ? 

Ans. 27. He paid me twenty-five dollars. 

Int. 08, Where was Mahan at the time he purchased your interest ? 
State what he said to you as an inducement to the purchase, how 
he came to be in town to see you on the subject, and all the cireum- 
stances and particulars of what transpired between you on the sub- 
ject of that purchase. 

Ans. 28. He was at my house when we made the agreement. He 
said that he bought Carrie’s and Ireton’s interest in the Bobtail, and 
had given Ireton tw enty-five dollars. He also said that Ireton told 
him that I authorized him to sell my interest in the lead, and he, 
Ireton, would send me half of the money that he received—that is, the 
twenty-five doliars. He also asked me if I had given Ireton any 

authority to sell my interest, and if I had received any money 
708 from Ireton or heard from him. I told him I had not heard 

from him or received any money, and I told him that I never 
gave Ireton any authority to sell my interest. He, Mahan, told me 
that he was on his way to see his friends in New York, and he 
thought he would call and see me in regard to the purchase in the 
lead. 

Int. 29. State if before your sale to Mahan you had ever received 
any letter or letters from any one in the Black Hills, or elsewhere, 
referring to your interest in the Bobtail claim. 

Ans. 29. Thad not; but that evening, after [ had sold to Mahan, I 
had a letter from my son referring to it, written from the Black 
Hills. 

Int. 50. State if, in going to the Big Horn in 1877, as stated in 
your answer in int. 3, or returning from there, you was in the Black 
Hills country ; and, if so, Where was you ; did you stop there any 
time, and how long did you stop there ? 

Ans. 30. I was in the Black Hills country when I went to the Big 

Ilorn, and slept on claim No. 4, below Discovery, on Dead- 
709 ~~ wood gulch. Assoon as I got my horses up the next morning 

I went to the valley to get grazing for my horses. I think I 
stayed there eight or ten days—ten or fifteen miles from Dee adwood ; 
then off for Big Horn. 

Int. 51. Where you on the Bobtail lode at that time? 

Ans. 51. I was not. 

Int. 82. State whether not you ever prospected any of the mate- 
rial from the Bobtail discovery shaft ; and, if so, how did you pros- 
pect; to what extent; how often, and what kind of prospect you 
obtained in gold. 

Ans, 32. All the prospecting was with the naked eye at different 
times, and I would see gold in it. 

Int. 55. Do you know, of your own knowledge, anything of any 
work being done on the Bobtail by Coleman and R ay burg under a 
contract ? 

Ans. 53. I do not of my personal knowledge; all the knowledge 
I have is through Ireton of this parties w orking. I passed by the 
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lead. There was work — by someone. Ireton informed me that this 

parties had done it, and I believe that his expression was they had 
thrown up the contract. 

710 Int. 34. Did you ever inspected any work done by this party 
onthe Bobtail? And state all you know with reference to 

such work, the value of it, how it was to be paid for, whether or not 

the consideration for it was ever given, and, if not, why not. 

Ans. 34. I could not — considered — consideration, as I just 
noticed the work as I passed and passed on. I could not give ita 
valuation, not giving it a close inspection. All I can answer for pay- 
ing for it is by reference to Ireton. If there was a consideration ever 
given I do not know it; my understanding from Ireton was, there 
was no consideration due for it, they having failed to fulfill the agree- 
ment. 

Int. 85. How many days’ work were done on the Bobtail to your 
personal knowledge prior to the time that. vou left the Black Hills, 
and what was the value of the work ? 

Ans. 39. To my personal knowledge thie work that was done by 
Carey, Ireton, and myself was in all five days. I estimated our labor 
at $5 per day; if Carey was on the lead, except the first day, I do not 

rem[em |ber it. ; 
711 TInt. 56. State whether or not, before going to the Black 
Hills, you had been engaged in prospecting—in mining—in 
different localities ; rf so, where and how long in each. 

Ans. 36. I was engaged in prospecting and mining while I re- 
mained in California; in Montana [was engaged in farming two 
summers ; and the remainder of the time | was prospecting and 
mining. 

Int. 57. State whether or not when you left the Black [ills you 
knew that the laws of the United States required one hundred dol- 
lars’ worth of work to be done on each mining claim each year in 
order to hold it. 

Ans. 37. I did not know that the laws of the United States re- 
quired that, but I knew that the laws of Montana did. I supposed 
that it was regulated by Territory laws. 

Int. 88. Deseribe the delivery hole or cut in the Bobtail as it was 
when the locators quit work on it in February, 1876; give it- length, 
width, and depth in detail. 

Ans. 58. The cut was started on a path running across the ridge 

below the Bobtail lodes on the side of Shoemaker eulch; the 
712 = length of the cut I cannot precisely describe, as | never meas- 

ured it at the lower end; it started at the surface, where it 
‘ame to the top of the bed-rock, and went intersecting the quartz. 
T should think the upper end was four feet deep; then we sunk a 
shaft by the side of the lead down to the bottom of the eut. “I think 
the length of the shaft was six feet, and the width I do not know if 
it was four fect or not. 

Int. 39. State what was the material drawn out of the discovery 
hole for solidity, and state what kind of tools were used in sinking 
it—that is, if the tools were ordinary picks and shovels in ordinary 
repair and condition. 

o2—170 
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Ans. 39. Quartz and dirt were drawn out of the discovery hole— | 
t 

some “lid picces of quartz and some decomposed quartz; the tools 
used were ordinary picks and shovels in ordinary good repatr. 


Int. 40. When you sold all your interest in the B slack Hills except 

the Bobtail and came to lowa what were your intentions as to re- 
maining in Iowa? Meg 

Ans. 40. My intentions were when I came to Iowa to buy 

713) =a large herd of eattle and return to the Black Hills, but I 

changed my mind and concluded to buy a farm and continue 


my home in [owa. 
DANIEL G. CHIZUM. 

STATE OF Towa, Jefferson County: 

I, J. J. Keitzler, a notary public in and for said county and State, 
hereby certify that the witness, Daniel G. Chizum, whose name 1s 
subscribed to the foregoing deposition, was first sworn to testify the 
truth, the whole truth, and nothing but the truth; that his deposi- 
tion above was reduced to writing by me; that the deposition was 
written and subscribed by the said D. G. Chizum in presence of 
said witness and of the undersigned ; that the deposition was taken 
on the 17th day of April, 1879, in the office of the undersigned, and 
at the time and place mentioned in the notice hereto attached, at 
Glasgow, Jefferson county, Iowa. 

In witness whereof [ have hereunto set my hand and affixed my 
official seal this 17th day of April, 1879. 

[NOTARIAL SEAL. | J. J. KEITZLER, « 
Notary Public. - 


714 Witness fees, D. G. Chizum 81.55; paid by piaintiff’s at- 
torneys; notary fees, $10; paid by plaintift” s attorneys. 


TERRITORY OF DAKOTA, \ 
8s j 


i 


County of Lawrence, 5 


This is to certify that we, the undersigned, have this 19th day of 
August, 1879, carcfully compared the foregoing and annexed copy 
of the deposition of Daniel G. Chizam with the original deposition 
now on file in the office of the clerk of the district court of the first 
judicial district of said Territory, and that the same is true and cor- 
rect as appears from said deposition on file. 

W. Rh. KREITULEY. 
JOHN M. MURPHY. 
715 Plaintiff next offered in evidence the deposition of D.S. 


CiizumM, taken Jan. 10, 1880, at Glasgow, which is in the 
words and figures following, to wit: 


[ reside in Glasgow, Jeflerson county, Iowa, and my present oecu- 
pation is farming. Il was first in the Bk: ek Hills in the month of 
December, 1875; left there in September, 1876, and again returned 
there about the first of May, 1877, but remained there only a few 
days. I helped to locate the Gold Run and the Bobtail mines. The 
Gold Run was discovered the day of the Gold Run excitement, in 
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the month of Feb., 1876, and the Bobtail a few days previous. My 
son, Theodore 8. Chizum, and aman by the name of Haggard were 
‘interested with mein the location of the Gold Run, and Ireton & 
Carey were interested with me in the location of the Bobtail. The 
Gold Run lode was located on the south side of the ridge formed by 
the north fork of Gold Run gulch, measuring 750 feet from Dis- 
covery in the direction of the head of Shoemaker gulch—sup- 

posed to be a_ northwesterly course—to the southeast 
716 end of the Bobtail lode, running, or supposed to run, in like 

direction, and the B Sobtail continued in the same direetion for 
1,500 feet on the right-hand side of Shoemaker guleh going down 
the gulech—pretty well up on the slope. Prior to the location of the 
Gold Run and Bobtail claims I had been prospecting and mining 
between 11 & 12 vears. When I located the Gold Run & B obtail 
claims I was not familiar with the points of the compass. The Gold 
Run claim was located & staked 600 feet in width & 1,500 feet in 
length, measured by stepping. Haggard, Theo. 8. ¢ ‘hizum, and my- 
self did the staking and locating of Gold Run. We ali done some 
digging on the claim, and each one assisted in the location. Hag- 
gard wrote some of the notices and I wrote the balance. I did some 
diggins part of two days. As we first staked it the northerly end of 
the Gold Run claim did not exceed 400 feet, and it might not have 
been more than 200 feet from the head of Shoemaker gulch. The 

discovery of the Bobtail was from 200 to 400 fect. from the 
717 ~~ northerly end line of the Gold) Run, and the direction was 

supposed to be a northwesterly course. Whilst I was an 
owner in the Gold Run there was no change that I know of made 
in its exterior boundary stakes. J do not remember which of the 
locators at the Gold Run it was who recorded the location notice 
with the mining recorder. When the Bobtail claim was located it 
was not claimed, staked, and recorded as an extension of the Gold 
Run claim that I know of. It was 600 feet wide, measured by step- 
ping. The Bobtail was staked by Ireton, Carey , and myself. I 
wrote the first notice with a lead pencil on a dead pine tree at the 
discovery hole, the second on the southeast end, and then we staked 
the centre side and end lines, writing the necessary notices on the 
stakes or trees. The side lines of the Bobtail as originally staked 
were a continuation of the side lines of the Golden Run, 
which we supposed to run in a_ northwesterly direction. The 
course of the Bobtail as originally staked continued in_ the 

same general direction as we staked the Gold Run. 
718 As originally staked the Bobtail was supposed to be north- 

west and southeast. Prior to my leaving the Black Hills in 
September, 1876, no change had been made in the exterior boundary 
stakes of the Bobtail that I know of. The Bobtail was located a few 
davs after locating the Gold Run. I sold the Gold Run early in the 
spring of 1876. I do not recollect the man’s name I sold it to. Ile 
was afterwards killed by the Indians. What I received for it I con- 
sider my own private business. I received what I considered a just 
remuneration. The indication of the surface of the Gold Run showed 
[it] to be a greater value than the Bobtail. If a map was drawn as 
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we staked it I would recognize the general course and direction of the 
Bobtail claim with reference to the general course and direction of 
the Gold Run claim. 


(Witness here examined map attached to his deposition made the 
day before in the case of _ Lalonont a Gold Mining Company, for- 
merly James Delaney et al., vs. John Noonan, mi arked Exhibit “ A,” 
and stated that it was not shanti according to their staking, a ray 
of which map is hereto attached marked Exhibit $A, ) 


719 The south end of the Bobtail should come down against the 

north end of the Gold Run with equal width and continue 
In the same general course, including an angle near the ends of the 
lodes. In my testimony yesterday in the case of the Caledonia Gold 
Mining Company, forme rly James Delane v ct al.,vs. John Noonan, | 
indicated on Exhibit “B” the course and Jirection of the Gold Run 
& Bobtail claims respectively, according to the points of the com- 
pass and their relative positions to cach other as we staked them at 
the time fof] their locations. The northerly end line of the Gold Run 
might be considered the southerly end line of the Bobtail. The 
northerly centre end stake of the Golden Run stood very close to 
the southerly centre end stake of the Bobtail; they were only a few 
feet apart. The northerly centre end stake of the Golden Run was 
between 200 & 400 feet from the Bobtail discovery shaft. The 
Bobtail discovery stake was a dead pine tree. It stood on the 
southeast end of the discovery shaft, from 6 to 10° feet dis- 

tant, and stood on the middle line in a northwesterly 
720. direetion from the northerly centre end stake of the Gold 

Run, the middle line supposed to be on the lead. The 
southerly centre end stake of the Bobtail was a stub about 4 feet 
high—the kind of wood I cannot recollect; it was about 4+ inches in 
diameter on the top,and had been somewhat burned. Ireton & 
Carey let me into the Bobtail after they had made the discovery and 
before it was located. [do not recollect who it was who took the 
Bobtail location notice to the recorder for record. I was last in the 
Black Hills in the spring or summer of 1877. Lam sure [ was not 
there in the latter part of that summer. 


72] Plaintiff next offered in evidence the deposition of J. B. 
Prarson, Which is in the words and figures following, to wit: 


I reside at Central City and am engaged in mining & milling. 
My deposition has already been taken in this case on the part of 
defendant. In that deposition I stated that I had made a location 
on the northeast end of the Bobtail in) February, ’76, as near as [ 
can recollect. I completed the location, but never recorded it. I 
don’t recollect the name of the location. We made two cuts, four 
feet wide, 4 feet deep, and 5 feet long. One of them is alongside of 
abig boulder. The work was done by me and Ingolds by. I do 
not know where the Queen of the THlills dis scovery shaft is. [ re- 
contly visited the place where we did the work, in company with 
John Dawson, and showed him where the discovery was. | put up 
a post about 6 feet from a big boulder in a northerly direction the 
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same day we made the location. The first name on it was John 
B. Pearson, Joe Ingoldsby, William Gay, Dad Haggard, 
722) and Dan. Murkles, besides myself & Ingoldsby ; none of the 
other lovations would do any work on it, and that’s the rea- 
son we abandoned it. I did not know in Feb., ’76, where the north- 
‘ east centre end stake of the Bobtail was, but did a short time after. F 
They did not put up the northeast end stake then; the work by my- 
self & Ingoldsby was done before the Bobtail was staked; I don’t 
know when the Bobtail was staked; I think it was about two weeks 
after Ingoldsby & I worked there that I saw the northeast centre end 
stake; it might have been staked the day after we did the work. 
The north centre end stake of the Bobtail stood about 50 or 60 feet 
northeast from our work by the big boulder. Upon my recent visit 
there In company with John Dawson he pointed out to me the 
Queen of the Hills discovery shaft. I think it is about 100 feet east 
from the boulder to the discovery shaft of the Queen of the Iills. 
I did not measure the distance, but guessed at it. The other cut 
which Ingoldsby & I made is where the Queen of the Hills 
723 discovery shaft is now. The Queen of the Ilills discovery 1s 
about 40 or 50 feet a little south of east from the northeast 
centre end of the Bobtail as I first saw it. I do not know how wide 
the Bobtail was staked. 


On cross-examination the witness further testified as follows: 


I think the cut at the big boulder was about 50 or 60 feet north- 
east of the north eentre end stake of the Bobtail; the second cut 
was about 40 feet south of east from the north centre end stake of 
the Bobtail. 


On redirect examination the witness further testified as follows: 


T think that the north centre end stake of the Bobtail was about 
oO or 60 feet distant from the big boulder and in about a northeast 
direction. The boulder was of dark red ore; it was still in the 
ground when I was there with Dawsen recently; it stood about two 

fect outside the surface of our cut; one of the cuts was on 
724 its west side and the other on the south; I called that bou!der 
from my experience in mining a solid ledge. 


ard 3 pond 


(20 The deposition of Danten G. Cuizum, taken at Deadwood, 
May 20, 1880, a witness on the part of plaintiff, was then of- 
fered in evidence, and is in the words and figures following: 


Tai now engaged in mining in Colorado. I came here at the 

instance of the Caledonia Company, and have been paid by it for 

. dcing so $1,000.00. IT am the Daniel Chizum who was one of the 
locators of the Bobtail. About the 2d or 8d of April last I visited 

the Bobtail in company with Mr. Rigby, Jack Dawson, and my son, 

Squire C. Chizum, to show where the stakes had been set by myself 

and copartners In Feb., 76. The exact date of the month I cannot 

give, but it was between the 15th and 28th. T pointed out the south 

centre end stake, the discovery stake, the north centre end stake, the 
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southeast corner stake, and the stake on the west side, opposite the 
discovery stake. IT want to explain what I meant by side stakes. 
The discov ery stake I called the centre middle stake, and a stake 
was set on the west side and one on the east side, opposite the 
26 discovery stake, which I called the side centre stake or stakes. 
The lead was located and bounded by nine stakes—3 on the 
sides and 3 on the end. The claim was staked 600 feet wide by 
steps measurement, calculating three feet to a step. In regard to 
the southeast corner stake Mr. Dawson said that he knew where 
that stake stood, and we went across the place and found old chips 
or hewings lying by the place where the stake should have stood. 
There was no stake or rock there. That was all that was said in 
regard to pointing out any places where the stake should have 
stood. I located the old position of the south centre end stake from 
my personal knowledge of the ground, and the stump had remained 
there, and from a black fire-mark that still remains on the stump. 
This stump was originally about 4 feet high. West of that stake or 
stump there was a small mound that had been thrown up near by 
on the day that [ discovered the Gold Run anda stake stuek in the 
top 1S inches or 2 feet in length by a party that came to me when 
[ was digging on the side of what [was] afterwards called the 
Chizum boulder. That mound was one mark that assisted me in 
pointing [out] the centre end stake, or where it stood. This mound 
was thrown up the same day, or one similar on the same place. 
The reason why I am so positive about this matter is the red crop- 
ping or quartz which was there, & still some of them remains west 
of the mound. The south centre end stake of the Bobtail stood about 
3oU or 40 feet east of the mound. On my visit there on April the 
3d 1 discovered a tall dead pine tree, with the top broken 
off, which I recognized, as I considered it on the centre line 
of the Gold Run lode. This tree would fall on the centre 
line, or near it, up to the discovery stake of the Bobtail; it could 
not be on the centre line drawn from the north centre end stake 
of the Bobtail because of the curve in that lode which takes place 
near the discovery stump. At the time of my visit I ascertained 
the original position of the Bobtail discovery stake from my knowl- 
edge of the ground and the croppings that stood up beside the tree; 
that has been cut down. I think the stump of the stake of the 
Bobtail pointed out by me was about 20 feet west of south of the 
original discovery hole; it may be more or less, as I never measured 
the distance. When I visited the ground, about April 3d, 1880, I 
fixed upon the original locality of the north centre end stake of the 
Bobtail from the body of quartz that was cropping out 23 or 3 feet 
high, where Joseph Ingoldsby was digging on the west side 
728 of | it the day we loc ated the Bobt: ail, a dead pine tree that 
stood some 40 or 50 feet north or northwest from where 
he was digging, the stump remaining there, which appears from 
size and standing the proper distance according to my recollection. 
I think to draw a straight centre line from. the discovery stake, the 
stump referred to would be higher up on the side of the hill than 
the place where I saw Ingoldsby digging at the time when I located 
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the Bobtail. I fix these quartz croppings as being the place 
where I saw Ingoldsby digging in TFeb., ’76, from the color of the 
dirt, the color of the quartz, and from the distance it struck me 
when I stood down by the side of it, the depth being the same or 
near what it was in 776, when the lead was located. The day that 
he done this digging I stept down on the lower side of the quartz. 
The top of the quartz measured a little above my hips. The 
measurement being so nearly the same, the color of the dirt the 
same, the color of the quartz the same as it was on the day of the 
location, I am positive in this regard to my landmarks. I don’t 
know of any other croppings near that place where Ingoldsby was 
digging that corresponded in the particulars of heighth and length, 
and C. The south centre end stake, according to the present points 
of the compass, according to information I have received in regard 
to the compass points, would be in a southerly direction from the 
Bobtail discovery tree; but the exact distance [am unable 
729 to tell; I would suppose it to be, by the sight of the eye, 250 
feet or more. In 35 or 4 days after April 5d I again visited 
the Bobtail in company with Dawson, Murphy, and a surveyor. I 
pointed out the stakes to the surveyor on April od. I was not one 
of the discovering. On the day of the Gold Run excitement I went 
over to Gold Run gulch, and on my return home, on the trail that 
went up Shoemaker gulch to the head, I noticed some croppings 
and a dead pine tree which had been blazed and had a_ notice 
written on it with a lead pencil: | 
“We claim this lead,’ signed by Ireton & Carey. A day or so 
afterwards Ireton told me if I would help in the location I should 
have a third interest, which was agreed by Carey. We commenced 
working on the lower side, sinking a small shaft or hole up the path 
that runs up to Shoemaker guleh. We ran a narrow cut. The 
shaft on the lower side and the cut was the same depth when we 
reached the body of ore. The ore appeared to be covered up. 
70 A portion of it on the upper side. Wedone some digging on 
the upper side to the amount of 18 inches or two fect ; come 
down on to the body of ore, which, I was satisfied, was quartz in 
place, but I could not sav that as yet we had a defined wall. We 
then stepped & staked the ground and wrote our notices on the 
stakes. Ireton hired a man to work on the lead. We extended this 
shaft 7 or 8 feet alongside the body of ore, and that is all the work 
that I or any of the locators that I have any knowledge of did upon 
the lead. The notice that Ireton and Carey put on the tree, accord- 
ing to my judgment, would be on the north side. After the ground 
was staked [ put another notice on this tree, and, according to the 
best of my judgment, it was on its east side. I wrote the notice my- 
self, naming the Bobtail lode; claimed 1,500 feet in length, com- 
mencing from the north end of the Gold Run lode and running, as 
] supposed, in a northwesterly course; also GOO fect in width, with 
all the dips, spurs, and angles, and signed my own name, Ireton-’, 
and Carey-’ to it. The tree on which I wrote that notice was 
731 nota Gold Run stake; it was a Bobtail discovery stake or 
tree. When I posted this notice I supposed that the north 
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centre end stake lay in a northwesterly direction from the discovery 
stuke. ‘Phe Inscription that we put on the south centre end stake 
was similar to the one on the discovery stake, except the name of 
the stake. [ don’t remember whether we markee the length of the 
lead and width on all the stakes or not. I took the lead in locating 
the Bobtail. The Gold Run was staked before the Bobtail was; the 
Bobtail had only onesouth centre end stake and one discovery stake ; 
none of the bobtail locators ever planted a discovery stake close to 
their discovery cut to my knowledge. The ground in Feb. at. the 
discovery was frozen, but not very deep. I think Ingoldsby had 
stuck a notice written with a lead pencil upon a tree near where I 
saw hima at work. [don't remember what it claimed or of any name 
being signed to it but Ingoldsby’s. [ don’t remember of any par- 
ticular conversation with Ingoldsby, except telling him that he was 
on our ground and we were entitled to it by being the first diseov- 


o 

erers. 

732 On cross-examination the witness further testified as fol- 
lows: 


The proposition offering me $1,000.00 for testifying in this case on 
the part of plaintiff was made to me by Schleegel and Mr. Cracker, 
claiming to come from Mr. Claggett, the attorney for the Caledonia 


v 


Company. It was paid to me by Mr. Rieby by dratt on the 2nd of 
pan : gby b! 


April. We staked the Bobtail in Ieb., 1576, the first day after the 
discovery in Gold Run. The precise day of the month I don’t ree- 
ollect. The stakes were all put up the same day we wrote the loca- 
tion notice. |donotremember whether I wrote all the notices or not, 
but Ido remember very clearly of writing the notice on the Dis- 
ery dead pine tree as the discovery stake. [ remember very dis- 
tinetly of piling some rock around the southeast corner stakes. 
The south end centre stake was a stub of a small tree, I think, 
about 4 feet bigh. The discovery stake was a dead pine 

tree. The north end stake was a dead pine | tree. 
7od ‘The west side stake opposite discovery stake was a green tree 

of the pine kind. [ don’t remember distinctly of any other 
trees, although there might have been others. The supposed dis- 
tance by step measurement between the south centre end stake and 
the southeast corner end stake was 500 feet. I do not recollect 
whether Carey or Ireton stepped it; [did not. Ido not remember 
of stepping any part of it. [think the stepping was done by Ireton 
or Carey, or both of them. All IT know about the Bobtail claim 
being 600 feet in width is because [ was with them when the step- 
ping was done, and | supposed each pace was 5 feet. We claimed 
In the location notice 500 feet on each side from the centre of the 
vein. Twas told by Ireton that that location notice was recorded. 
The stake on which I first saw the names, Ireton & Carey, was a dead 
pine tree, which we afterwards marked as a discovery stake. I de 
not remember the distanee that 1t was from the south eentre end 

stake, but | think, perhaps, 250 feet, more or less,in a north- 
754. erly direction from what I considered at the head of Shoe- 

maker gulch. It was stepped at the time of the location by 
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either Ireten or Carey, but I do not remember the number of steps 
or feet. The discovel vy stake was, I think, in a southerly direction, 
about 20 feet or more from the work [have deseribed. [I don’t think 
that we claimed 1,500 feet northerly nor any particular portion 
southerly from the discovery stake. We claimed 1,500 feet, com- 
mencing at the north or northwest end of the Gold Run lode. I 
think i wrote the notice on the stub myself, but Lam not so positive 
of writing that notice as [am of the notice written on the discovery 
tree. I think that Ireton & Carey,as well as I recollect, cut and pre- 
pared the made stakes. I do not remember whether the northwest 
corner stake was a stake, stump, or tree. From faint recolleetion 
the northeast corner was a broken-top tree, but I am = not positive. 
To the best of my recolleetion the staking was all done in one 
day. My personal labor consisted of two days, one of which 
was the day of location. [ also did some work digging 
(oo and shoveling on the upperside where we came down onto the 
quartz. Carey and Ireton worked in the cut and shaft on the 
day of location whilst [ was digging on the upper side. Treton set 
aman at work in lis place and we both worked in the shaft and 
cut. I donot remember the number of days that intervened be- 
tween the day of location and the day when Treton sent up this man 
to work in his place. There had been no work done on the Bobtail 
to my personal knowledge between the day of location and. my second 
day’s work. It was possible that work may have been done. I 
heard of Coleman & Rabore doing work there mn virtue of a contract 
entered into with — by the locators of the Bobtail; heard it from 
Ireton. I could not tell how often T passed over the Bobtail after 
my second day's work. I was generally ina hurry and gave it but 
little attention as IT passed. I observed that there had been work 
done by some one and supposed it to have been done by the par- 
736 ties to whom Ireton gave the contract. The work was digging, 
picking, and shoveling. It was not very far southwest of our 
discovery. I could not just tell the extent of it. There was quartz 
thrown out. A man could not dig near the body of ore without 
having more or less quartz mined with his digging. When I was 
up there last April with Rigby, Murphy, and Dawson, Dawson 
stated that he knew very well where the southeast corner stake was, 
as he had been there a number of time-,and he described the quality 
of the stake, which suited the description precisely. ife had refer- 
ence to his visits in 1876. He also stated that he remembered 
the notice on the discovery tree and that it struck him that it read 
kind of odd. I inferred from the two stakes mentioned by him that 
he was acquainted with the location of the claim. 
On redirect examination the witness further testificd as follows: 
Tod (). 1. You were asked in. cross-interrogatory No. 1 the fol- 
lowing question: “From whom did the proposition come 
offering you a thousand dollars for testifving mn this case on the 
part of the plaintiff?” You will ‘please state whether you under- 
stood that question when it was propounded to you as intimating 
that vou had received anything for your evidence. 
vv—170 
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A. I did not understand it to mean that I had received anything 
or would receive anything for my evidence. My understanding was 
that it referred to the value of my time and labor and expenses 
coming to Deadwood, as that was the understanding with me when 
the proposition was made to know what I would ‘take to come to 
Deadwood about the time that the court would be in session. This 
money Was paid to me for my time & expenses of coming here by 

my accepting — proposition, which was made to me through 
738 Schlager & Mr. Craken, attorneys-at-law. At the time that 

the Bobtail was located the ground at its discovery had never 
been broken with pick and shov el until Ireton, Carey, and myself 
broke it. [ cannot tell how much time was respectively consumed 
in digging and staking the claim on the day of location. We con- 
tinued digging until we were satisfied we had struck quartz In 
place; then we commenced staking, which occupied the remaining 
part of the day until it was quite dark. When the man whom Ireton 
sent to work there & Thad quit work on the second day the hole 
was 7 or § feet long. i didn’t measure it, but I should Judge it was 
4 feet wide and 55 or 4 feet deep. The cut was started from the 
path or trail perhaps 10 or 12 feet below the hole. The cut inter- 
sected the lower side of the hole. When the hired man and I quit 
work there was no werk on the ground other than this cut and the 
little hole on the upper side of the quartz. ‘There were very strong 

indications of quartz being in place where the discovery 
739 work was done. It did not show a well-defined mineral vein 

or Jode, as I understand a mineral vein or lode to have one 
or more well-defined walls. 


740 Witness was here handed by examining counsel for identi- 
fication his deposition taken at Glasgow, ‘Tow a, on the 9th of 
January, 1880, in the case of the Caledonia Gold Mining 

741 Company (formerly James Delaney e¢ al.) vs. John Noonan, 
and stated that he believed it was his deposition, because it 

had his signature. 


[In the deposition referred to I spoke of the Golden Run & Bobtail 
claims as running in a northwesterly direction. On my reeert visit 
and from information I received from others the original staking ap- 
pears to be southerly and northerly ; that would be the direction of 
the centre line of the Bobtail, with the exception of the angle; but, 
as I said before, | do not know the points of the compass. 


On reeross-examination the witness further testified as follows 


[I do not remember clearly the distance which I stated the dis- 
covery stump or tree was from the shaft in my first deposition, but, 
after coming here and looking over the eround, my supposition of 

the distance is 20 feet. It might possibly have been the case 
742 that some remarks passed be tween Angus Mesasters and me 
with referenee to the Bobtail claim on the occasion of his 
visit, but I have no recollection of it. I believed there was quartz 
in plaee- there, but I could not say that I had a defined wall; and, 
as for prosecuting the work to find a defined wall, there was a doubt 
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in my mind, as quartz is sometimes found in large bodies and in 
laces where there is no well-defined wall. 

The following is a copy of the deposition identified by witness 
as the one which purported to be his deposition taken at Glasgow, 
Iowa, on the 9th of January, 1880, on the part of plaintiffs, in the 
case of the Caledonia Gold Mining Company (formerly James De- 
laney e¢ al.) vs. John Noonan, and a copy of which was made by the 
notary, marked Exhibit “A,” and made a part of the above depo- 
sition: | 


743 Notice to Take Depositions. 


In [the] District Court, First Judicial District, in and for Lawrence 
County, D. T. 


CALEDONIA GoLD MINING Co., Formerly James Delaney e¢ al., PI’ff, 
vs. 
JoHn Noonan, Def’t. 


TERRITORY OF DAKOTA, Le 
County of Lawrence, { 


To the defendant above named: 


You will take notice that the plaintiff above named will proceed to 
take the deposition of Daniel G. Chizum,a witness for pl’ff, before J. J. 
ae v,a notary public, at Glasgow, in the county of Jefferson and 
State of Iowa, or other competent authority, on the ninth day of Jan- 
uary, A. D. 1880, between the hoursof 10a. m. and 2 p. m. of that day ; 
that the taking of that deposition will be continued and adjourned 
from day to day at the same place until fully taken and completed, 
and that the deposition so taken will be read in evidence upon the 
trial of the above-entitled action on the part of the plaintiff. 
CLAGGETT & DIXON anp 
JOHN M. MURPHY, 
Attys for PP. 
744 Notice to Take Depositions. 
In the District Court, — County. 
CALEDONIA GoLp MininaG Co., Formerly James Delaney ef al., PI’ff, 
US. 
JOHN NOONAN. 


Due service of this notice is hereby admitted this 29th day of 
December, A. D. 1879. 
McLAUGHLIN & STEELE, 
Attorneys for Deft. 
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745 Trerrirory or Dakora, 7 
County of Lawrence, ee 


In the District Court, First Judicial District, County of Lawrence. 


CALEDONIA Gop Mintna Company (Formerly James Delaney et al.), 
Plaintif, 
Vs. 
Joun Noonan, Defendant. 
STATE OF Towa, | 


* > 


, . 5 >) 
County of Je HWerson, J 


. . 


Be it remembered that pursuant to a notice hereunto annexed, 
and on the 9th day of January, A. D. 1880, before me, J. J. Kritzler, 
notary public in and for the county of Jefferson, State of Iowa, duly 
appointed and commissioned to administer oaths, personally ap- 
peared Daniel G. Chizum, a witness ee pene on the part of the 
above-named plaintiff in the above-entitled action, now pending in 
the said court, who, being by me first duly sworn to testify the truth, 

the whole truth, and nothing but the trath, was there and 
746 then interrogated {and ] examined by Jas. McCracken, counsel 
for the said p aintiff, No appearance for defendant. 


Interrogatory. 
(). 1. State your name, residence, age, and present occupation. 
A. My name is Dan - Cr, Chizun.; my age Is sixty-four years; 
Glasgow, J Hea rson county, lowa; farming. 


(J). 2. Were you ever a the Black Hills, in what is known as 
Whitewood quartz mining district, Lawrence county, D. T.? 

A. 2. Yes. 

(). 5. When did you first go there ? 

A. 35. In 1875, in the month of December. 

When did yveu first leave there? 


). +t. 

A. 4. In Se Leow r, S76. 

5. When did you again return there, and when ts the last time 

1 were ther re 

\.5. [think it was about the Ist of May, 1877, when I again re- 
turned there, and this was the last time. 


vg 


TAT (). * [low long did you remain there in 1877? 
A. 6. The number of days [ cannot give, but only a short 


time T remained in the Black [ills country. 

(). 7. State whether, when you were in the Black Hulls, you 
located any quartz mining claims; and, if so, give the names of 
each claim, and when it was discovered. 

A. 7. T helped to locate two quartz mining claims, the Gold Run 
and the Bobtail. The Gold — was discovered the day of the Gold 
Run excitement in the month of Febru: ary, IS76. The Bobtail was 
discovered a few days previo us to the discovery of the Gold Run. 

(). S. W-o was interested with vou In the location of the Gold Run 
claim ? 

A. 8. My son, Theodore 8. Chizum, and aman by the name of 


Ge 
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Hagardy, and myself, were interested in the location of the Gold 
Run lode, as I eall it. 
Q. 9. Who was interested with you in the location of the Bobtail 
claim ? | 
A. 9. Ireton and Carey. 
748 Q. 10. Where were these two claims located with reference 
to the dividing ridge between Shoemaker gulch on the north 
and the north fork of Gold Run on the south of such ridge ? 

A. 10. The discovery of the Gold Run lode was made and located 
on the south side of ridge formed by the north fork of Gold Run 
gulch, measuring 750 feet from discovery in the direction of the 
head of Shoemaker gulch, supposed to be a northwesterly course to 
the southeast end of Bobtail lode, rnnning or supposed to run in 
like direction, and the Bobtail continued in the same direction for 
fifteen hundred feet. 

Q. 11. How long had you been prospecting and mining prior to 
the location of the Golden Run and Bobtail claims ? 

A. 11. Eleven or twelve vears. 

Q. 12. State whether you were familiar with the points of the 
compass looking from the top of the ridge between Shoemaker 
guleh and Gold Run when you located these two claims; 1f so, you 
may state how you acquired such familiarity. 

A. 12. I was not. 
749 @. 13. State how wide the Gold Run elaim was staked and 
the total length. 

A. 18. Six hundred feet wide, measured by stepping, and fifteen 
hundred feet in length. 

Q. 14. Who was it that did the actual work in the discovery, 
staking, and recording of the Golden Run elaim, and if I. D. Hag- 
gard or T. 8S. Chizum did any of such work ? 

A. 14. Hageardy, as 1 understood his name to be, done part of 
the work, and Theo. 8. Chizum assisted in the staking and location, 
and myself. | 

Q. 15. You may state in detail what was done by Haggard, T.S. 
Chizum, and by yourself respectively in connection with the location 
of the Golden Run claim. | 

A. 15. We all done some digging on the claim, and each one as- 
sisted in the location. Haggardy wrote some of the notices and I 
wrote the balance. 

Q. 16. What work did you do, if any, on the claim after the loca- 
tion ? 

A. 16. I done some digging, part of two days. 
700 Q. 17. Ilow near to the top of the divide between Shoe- 
maker gulch and Gold Run did the northerly end line of the 
Gold Run elaim come as vou first staked it, and how far from the 
head of Shocmaker gulch ? 

A. 17. It did not exceed 400 feet, and it might not have been more 
than 200 feet from the head of Shoemaker gulch. 

Q. 18. How far and in what direction was the discovery of the: 
owen as you call it, from the northerly end line of Golden Run 
claim ? 
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A.18. The distance was from two to (400) four hundred feet and 
the direction was supposed to be a northwesterly course. 
(). 19. While you remained an owner in the Golden Run claim 


was any change made by its owners in the position of ‘the exterior’ 


boundary stakes as originally established by you 4 And, if so, state 
in detail all of such change. 

A. 19. Not any that I know of. 

(). 20. Which one of the locations of the Golden Run claim 

vol was it who had the location recorded with the mining re- 

corder, and you may give all the details to your knowledge 
concerning such record ? 

A. 20. 1 do not recollect. 

(). 21. When the Bobtail claim was located was 1t or was it not 
claimed, staked, and recorded as an extension of the Gold Run 
claim ? 

A. 21. Not that I know of. 

(). 22. Tlow wide was the Bobtail claim staked ? 

A. 22. Six hundred feet, measured by stepping. 

(). 23. By whom was the Bobtail claim staked? And state all the 
particulars with reierence to such staking. 

A. 23. The Bobtail claim was staked by Ireton, Carey, and myself. 
The first notice we wrote with a lead-pencil on a dead pine tree at 
the discovery hole. The second on the southeast end—then we 
staked the centre, side, and end lines, writing the necessary notices 
on the stakes or trees. 

(), 24. State whether the side lines of the Bobtail as orlgi- 
752. nally staked were or were nota continuation of the side lines 
of the Golden Run in a northerly direction. 

A. 24. They were; the sides of the Golden Run we supposed to 
run mn a northwesterly direction. 

(). 25. State whether the course of the Bobtail claim, as originally 
staked, did or did not continue in the same general direction that 
vou staked the Golden Run elaim. 

A. 25. | beheve the general direction was the same. 

(). 26. State whether or not the Bobtail, as originally staked, was 
staked mn a due north and south course. 

A. 26. [t was supposed to be staked in a northwesterly course. 

(Q). 27. State whether or not any changes were ever made in the 
extertor boundary stake of the Bobtail prior to the time that you left 
the Black [lills in September, 1876. 

A. 27. Phere were none to my knowledge. 

(J. 25. Tlow lone was it after locating the Gold Run claim before 
you located the Bobtail ? ; 

A. 28. Only a tew days. 
ToD (29. What did you do with your Gold Run claim, when 
did you sell it, to whom did you sell it, what interest had you in 
it When you sold, and what did vou receive for it? 

A. 29. [sold it; sold carly in the spring of 1876. 1 do not reeall 
the man’s name TP sold to. Tle was afterwards killed by the Indians. 
i held one-third interest when IT sold. What I reeeived for it I con- 
sider my own private business. 
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Q. 80. If you received other property as a consideration for your 
interest in Gold Run, state what the property wasand its cash value. 

A. 30. I received what I considered a just remuneration, which I 
was willing to accept without estimating its cash value. 

Q. 31. Did you or did you not up to the tine you left the Black 
Hills estimate the Gold Run lead as being of a great deal more value 
than the Bobtail claim? 

A. 31. The indication of the surface of the Gold Run showed to 

be of greater value than the Bobtail lead. 
Tot (). 32. Would you recognize the general course and diree- 
tion of the Bobtail claim, as you staked it, with reference to 
the general course and direction of the Golden Run claim, as you 
staked it, if you were to see a map of the two claims? 

A. 52. I think I would. 

(). 33. Examine the map now handed you by the notary and state 
whether the general course of the Gold Run and Bobtail claims, re- 
spectively, are correctly shown on the map marked Exhibit “A.” , 

A. 35. If the platting of the Gold Run is correct then the plat- 
ting of the Bobtail is incorrect, according to the way we staked it. 

(). 54. State wherein the ineorrectness lies. 

A. 34. The south end of the Bobtail should come down against the 
north end of the Gold Run with equal width and continue in the 
same gene ral course, including an angle near the ends of the lode. 

Q. 55. You will now please draw upon a piece of paper, to be 

attached to this deposition, a diagram showing the course and 

Joo ~~ direction of the Gold Run and ‘Bobt: ul claims, respectively, 
according to the points of the compass and their relative 
position to each other, as you staked, at the time of their location, 

A. 99. T now hand the notary a piece of paper on which I have 
drawn such a diagram to the best of my knowledge and recollection, 
marked Exhibit “* B.” 

(. 56. How far was the northerly end line of the Golden Run 
from the southerly end line of the Bobtail? 

A. 36. They were together. 

Q. 37. How far did ‘the northerly centre end stake of the Gold 
Run aa from the southerly centre end stake of the Bobtail ? 

A. 37. They stood near together. A man could stand and touch 
both of them. 

(). 38. How far did the northerly centre end stake of the Golden 
Run claim stand from the Bobtail discovery shaft ? 

A. 38. Not exceeding 400 feet, and perhaps not more than 200 

feet. 
706 Q. 39. Where was the Bobtail discovery stake with refer- 
ence to the Bobtail discovery shaft, and in what direction 
from the'northerly centre end stake of the Gold Run lead? 

A. 39. The discovery stake was a dead pine tree. It stood on the 
southeast end of the discovery shaft somewhere from six to ten feet 
distant, and stood on the middle line in a northwesterly direction 
from the northerly centre end stake of the Gold) Run—the middie 
line supposed to be on the lead. 
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Q. 40. Describe particularly the southerly centre end stake of the 
Bobtail claim. | 

A. 40. It was a stub about four feet high. The kind of wood I 
eannot recollect. It was about + inches in diameter on the top and 
had been somewhat burned by fire. 

(Q). 41. Were you in the Bobtail lead at its very first beginning or 
did not Ireton and Carey let you into the Bobtail? 

A. 41. Ireton and Carey let me into ,the Bobtail after they had 

made the discovery and before it was located. 
ry (). 42. Who was it who took the Bobtail location notice to 
the mining recorder for record and caused such record to be 

made? 
2. I do not recollect. 
3. When were vou last on the Bobtail lead ? | 
A. 43. In the spring or summer of 1876. I do not recollect the 
day or month, but Tam sure that I was not there in the latter part 
of that summer. 

Q. 44. To whom, if to any one, in the Black Hills, have you written 
regarding your interest in the Bobtail since you left there in 1876? 

A. 44. I have not written to any person. 

DANIEL G. CHIZUM. 
75S Strate or Iowa, H aes 
County of Jefferson, § << 

I, J. J. Kreitzler,a notary public in and for said county and State, 
and — in the foregoing and annexed notice, do hereby certify that I 
caused the within-named Daniel G. Chizum to come before me in 
Glasgow, in said county and State, to testify as a witness and give 
his deposition in the foregoing entitled action on the part of the 
plaintiff therein; that 1 proceeded to take his deposition at the time 
mentioned in said netice; that said witness before testifying was 
first duly sworn by me to testify the truth, the whole truth, and 
nothing but the truth; that his answers to the annexed interroga- 
tories were reduced to writing by me in his presence, and that said 
deposition was afterwards subscribed by the witness in my presence. 
I further certity that I am not attorney or related in any manner 
to either party to the action, and am in no way interested in the re- 
sult of the same. 


Given under my hand and notarial seal on this ninth day 
799 ~~ of January, 1880. 
[SEAL. | J. J. KRITZLER, 
Notary Public. 


Witness fees, $2.50; notary fees and postage, 8.50; paid by 
plaintiff. 

endorsement on envelope transmitting deposition to clerk of the 
first Judicial district, Dakota Territory : 

Caledonia Gold Mining Company (formerly James Delaney et al.), 
plaintiff, vs. Jolin’ Noonan, defendant. Deposition of Daniel G. 
Chizum on part of plaintiff, taken before J.J. Kreitzler, notary pub- 
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lic, ree’'d Jan. 19th, 1880.) A. RR. Z. Dawson, clerk. To clerk of 
district court, Ist Judicial district, county of Lawrence, D. T., Dead- 
“wood. 


(Ifere follows diagram marked yp. 760.) 


761 Mic arn Grepons was next called as a witness on the part 
of plaitil and testified as follows: 


I first eame to the Black [hills on the 15th of June, 1876. [Tam 
one of the locators of the Clara No. 2; Lam acquainted with Thomas 
I’. Mahan. Mahan acquired an interest in the Clara N-.2 about the 
Gth of July, 76. I first saw a Neptune stake about the Yth of June. 
James Grant, Bob Griffin, Dan Murphy, and John Dawson were 
present when I first saw it; it was Iving on the hill side about 75 or 
100 feet from the Bobtail discovery shaft. We wrote on it Neptune 
discovery. As faras i remember it was the northeast corner stake 
of the Giant, but I could hardly read anything on it; there was 
nothing on it indicating it to be a Bobtail stake. Dawson wrote the 
Neptune notice on it. Before doing so | scratched off the writing 
that was on it, then stuck it up at the Neptune discovery, which was 

What is known now as Clara No. 2 shaft. In Sept. ’76, there 
762 was a little rumpus on Clara [ill between the Giant and the 

Clara No. 1 company. STenry S. Treton was present in com- 
pany with John Ilaherty and John Goddard; Thos. F. Mahan was 
also present. Mahan heard the conversation in the fort between 
Ireton and the party that were there. Treton came there as a prece- 
maker in behalf of the Giant boys. Ireton allowed that he had an 
old title there called the Bobtail, but as he had not complied with 
the laws he had given it up and never intended to claim it any 
more. [was then cabining in Lead City with Manan. After we 
left the hill Mahan remarked to me that we were a lot of damned 
fools going and fighting for Jack Dawson, because our ground was 
hot up there at all. [dived with Mahan from the first of January 
until between the first and oth of March. The first I heard of Ma- 
han laving any claim to the Bobtail was, I think, in the latter part 
of April or Ist of May, 77. The Gunn and Moore contract shaft on 
the Clara No. 2 was completed, IT think, some time in Oct., 46. About 

the Ist of Ieb., 1877, the Clara No. 2 claimants > bounded 
763. that claim to Bailey. T signed the bond in the cabin where 

I lived, in presence of Harrington, John McMasters, Mahan, 
& Bailey. Bailey did not want to bound the north end of the Clara 
No. 2, because hie said he had heard something about an old loca- 
tion eovering it and therefore we bounded the south end The loca- 
tion was the Bobtail. Mahan told him that that tithe had run out 
on the 24th of Feb., in consequence of no work having been done 
on it. Mahan also said that as far as that was concerned he would 
make it all right. That was all the conversation mn regard to the 
Bobtail, Canty was killed in our cabin by Harrington cither on 
the 10th or J1th. IT was sick pretty much all that month. Ma- 
han took care of me part of the time. from the time Canty 
was killed, in lebruary, Mahan was around the cabin mostly all the 
time during that month. J don’t remember of his being away over 
| 31—170 
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a few hours, twice or three times a week, chopping wood. About the 


~ of March until the 5th or 6th he worked some on his toll 
7-4 road. There was one afternoon about the first of Feb. when 
he went over to Gayville by the way of Clara Hill. That 
same afternoon he cut down ral stake of the (rrand Prise, and went 
upon Clara Hill for that purpose. He told me he was going up 
there to cut down that stake. I was a claimant of the Queen of the 
Hills as well as Clara No. 2 at that time. I was on the ground 
where the Clara No. 2. discovery shaft and Bobtail discovery shaft 
aré a day or two atter the relocation excitement Ol} March ]. Sth. 
(14. When were vou there before that—the last time before 
that ? 


A. I was Up on top of the hills along about the 26th or 27th of 


February, I believe. 

Q. lo. At the time that Gunn and Moore completed their contract 
upon the Clara No. 2 shaft? State whether that shaft was measured. 

A. Yes, sir. 

(). 16. Who by? 

A. By ine. 

(). 17. $7 you go cown to the bottom of it? 

A. Ye sy Sh 

(). 18. _ the appearance of it? 

A. Yes, sir. About the 20th of March Mahan, Moore, Gunn, 
and myself started to work on the dump on the Clara No. 2. We 
first built the cribbing for the dump. We worked there only one 
or two days—that is, all four of us on top. The condition of that 
shaft when we went to work there about the 20th of March 
Was just the same as it was in the fall of 76. No work had been 
done on it. IT saw the Bobtail discovery shaft both on the 

20th of March and on the 26th or 27th of February, 
769 and nochange had been made in it between those dates. 

There were no signs of any fresh or recent work having been 
done anywhere within 50 feet of the Bobtail discovery shaft. "Tl first 
became acquainted with the stake claimed as the south centre end 
stake of the Bobtail on the 9th of June, ’76. It had written on it 
Bobtail discovery, and IT think it claimed 1,500 fect. It was about 
20 feet high, and was standing there on the 20th of Mareh, ’77. Ma- 
han and myself cut it down when we went to work on the Clara No. 
2, and used it as partof the cribbing. Wesupposed the Bobtail had 
run out for want of representation. J talked with Mahan about it. 
Of course he had agreed it had run out. I worked there off & on 
——not steady—all through that month and partof April. I saw the 
Clara No. 2 supplementary notice a day or two after the relocation 
excitement. It was posted on the southeast corner of the shaft up 
on the bank on a short post. It was placed inside of a candle-box 
and tacked to it. Tnever saw any Bobtail notice posted near the 
Bobtail discovery shaft after the 14th of March. If there had been 
a notice on the bank immediately east of the Bobtail discovery 

shaft IT would have seen it. Mahan neversaid anything about 
766 posting a notice on the Bobtail in March, 77. I first heard 

of it from Gunn the latter part of April or the first of May, 
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1877. I first knew Clara No. 2 discovery shaft, I think, on the 6th 
of July, 76. Isawit on the 9th of June, 76, when I located the 


‘Nepture. It was then a hole about two feet in depth. The cut that 


run into where that hole was was dug by Mahan about the middle 
of July. I could not sav how long it was, but the cut was about 4 
or 5 feet wide. Mahan told me that he went there about the 7th or 
Sth of July and enlarged this hole—that it was getting too hard and 
needed blasting. I went up and showed him where to start the cut. 
It was not any deeper then than the top of the shaft as it is now. 
He ran the cut as I directed him. It started inside of the road and 
run right direct into where the shaft was. I couid not say how much 
space there was between the left end of the shaft and the face of the 
bank. About the 17th of March [had a conversation with Mahan. I 

had gone upand read some of the noticesand saw that Noonan 
767 ~~) Was left out of the Queen of the Hills. Tasked Mahan what he 

thought of 1t, and he said to hold on; that he would get even 
with them yet if he could get what he was after, or something to 
that effect. In the fall of 76 and down to the 20th of March, ‘77, 
the old trail ran right below the Bobtail discovery shaft. I was 
there in July—the 16th—of this year, when that shaft was uncov- 
ered, in company with Gunn & Dawson. We located the point of 
that shaft before it was uncovered. We had talked the matter over 
before Mahan came there. He located the place within two or three 
feet of where we did. The trail in the spring of “77 ran within 4 or 
®) fect of the lower or west side of that shaft. It was on the same 
level with regard to the cut that was run into the hill in which this 
hole was. | saw the notice on the stump or dead tree south of the 
Bobtail discovery tree in 1876, T suppose, about 100 times. There 
Were ho Inscriptions upon that tree in ‘76 that [ saw showing it to 

bea Gold Run stake. I first heard that Mahan claimed to 
768 have put a notice there in 77—along about January or Feb- 

ruary, 75—at the time of his survey. [ was mistaken in 
saving In my direct examination that I first heard of it from Gunn 
In April or May, 77. I was on the ground two or three days after 
that survey. | sawa Bobtail stake and notice at the discovery. In 
the summer and fall of 1876 [ must have been over the ground 
within 300 feet to the south and to the west of the Bobtail discovery 
sheft hundreds of times. In the fall of “76 [ use- to come there very 
often to sharpen tools, and saw Gunn & Moore at work upon their 
contract. [ never saw any Bobtail stakes on the southerly end of 
the claim up to March, ‘77, except this discovery tree. In August, 
76, [ saw another dead tree. It was — north end of the Bobtail, 
and claimed 1,500 feet south. It was a dead pine tree about 20 feet 
high. I last saw it in November, 76. [ never saw this large tree 
which they now eall the northwest corner of the Bobtail. That tree 
which I saw in August, ‘76, stood about from 10 to 20 feet from the 
corner of the ditch that runs around the side hill now. Treton 
knew that Wwe were In possession and working on the Clara No. 2 
In the summer and fall of “76. The only time he ever said any- 
| thing about it was in the conversation that took place on 
769 =the hill, Mahan never claimed any portion of the Clara 
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eround under the Bobtail title as against us. The time that 
| signed the bond in the cabin Mahan said that the title to the Bob- 
tail would run out on the 24th of that month, and it would never 
bother him. ‘The Bobtail discovery shaft was about a foot deeper 
when it was dug out on the 16th of this month than it was when | 
originally saw it. It was about a week affér [ commenced work on 
the Clara that the wheelbarrow was broueht there. I don’t know 
who owned it, but Tom Carey and Dan Regan claimed it. Regan 
came there and claimed it, but Mahan would not give it ‘to him. 
They had some words about it and the wheelbarrow disappeared. 
That was the only wheelbarrow that was on the Clara No. 2 in the 
spring of that year. The contract that was let by the Clara No, 2 
owners was drawn up in the Senate Saloon in Deadwood. It was 
between John Manning, me, and Thomas Mahan to Gunn and 
Moore. Phis contract was for running a tunnel upon Clara 
770 No.2. Gunn drew up one which I think was turn up. I 
would not sien it because Mahan wanted to bring in the Bob- 
tail tunnel and the notice. The bar-keeper made out the one which 
[siened. It was to run a fifty-foot tunnel on the Clara No. 2, and 
is the same tunnel upon which Nello predi-ated his 8500.00 certifi- 
eate. Upon the day on which this contract was drawn up Mahan 
tried to coax me into the Bobtail, and that we would burn the Cale- 
dome men up with this Bobtail In the spring of 778 T had another 
conversation with Mahan am Ben Barr's saloon. Ife wanted me to 
stay with him and he would give me an equal interest, and we 
would clean out the Caledonia people and own the whole hill. Ie 
told me that he had the Bobtail fixed soas he could make a deed to 
any part of it whenever he liked; that it was all in his own hands, 
and if L would recognize it and eo in with him he would give me 
my proportion, [ did not accept the proposition because | did 
not think it was right. John Noonan did not claim any in- 
terest In the Bobtail at that time to my knowledge. 
we Mahan satd that the Caledonia was on record ahead of the 
— No. 2, and by using this title we would ect away with the 
Caledonia. This work that was done on the Clara No. 2 tunnel was 
hot In any sense to my knowledge Bobtail work. I do not know of 
any statements that were made py Mahan in connection with this 
work as being Bobtail work. [To made no relocation in January, 
1S7S, of the C'lerpsy lode ‘oe Bobtail locle. | first heard of such loca- 
tion a few days ago. TI never authorized anybody to make a loca- 
tion or relocation for me, nor did TP authorize Nello to make a survey. 
[ think some time in the winter of ‘76 or ’77 ILarrington, Mahan, 
and mysclf madea deed to Gain & Moore of an interest in the Clara 
No. 2. IT think TP acknowledeed itin Mareh,’77. The Queen of the 
[fills Company did some work on the Queen of the Hills @round 
east and a little north of the Caledonia discovery shaft in the fall 
of 77. ‘The work was an open cut and was run for the purpose of 
finding a ledee there. 


V72 On eross-exatmination the witness further testified as fol- 
lows: 
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I do not remember the date. I acknowledge the deed, but I 
think it was some time in Mareh, 77. I donot know who the offieer 

’ was; do not know whether it was before a notary public, justice of 
the peace, or clerk of the court. Mahan also acknowledged — I signed 
for Ilarrington, who was out of the country. The deed was from 


. Harrington, Gibbons, and Mahan to Gunn & Moore for a two-fifth 
Interest. It was delivered to them along in the winter, some time 


before Canty was killed by Harrington. Harrington remained in 
the country about a month, more or less, after he killed Canty. 
I had a power of attorney from Ilarrington to represent him 
in his interest in the Clara No. 2 quite awhile before he killed 
Canty. I had been sick about two weeks before Canty was 
killed. I was sane all the time, except one night | think IT was 
alittle off [To used morphine during my sickness. [ went over 
to the cabin of Cooper and Deliney between the first and 

77d and fifth of March. The bond of the Clara to Bailey was 
executed about the first of February. I do not know where 

itis. I never saw it since I signed it. Mahan, John McMaster, 
Bailey, Harrington, Moore, Gunn, & Canty were there when it was 
signed. The bond — sent to Bailey, but of that Tam not positive. 
[I do not know that MeMasters took that bond in his own name for 
Baley. I could not sav who witnessed it. The conversation at that 
time in reference to the Bobtail was carried on between Mahan, 
Balev, McMasters, and the whole of them. I wasin bed, but I heard 
it. Mahan told them that the Bobtail would run out on the 24th. 
a [ did not say a word to Bailey about the Bobtail. I saw a notice 
; there. I dow’t know what Gunn & Moore and Iblarrington said. 
Mahan, Bailey, MeMasters, and all of them talked about its run- 

ning out. I did not sav anything, because [ had a partner, Mahan, 

| to doit. Ife was my partner in all my business. I went to 

774 = work on the Clara mine about the 20th of March. I fix the 

date from the relocation. T was not present on the hill on 

the 1oth of March, but I heard evervbody talking about it. [never 
stopped at the cabin of John A. MecMasters before I went to the 

cabin of Delaney & Cooper, but I might have slept there a night or 

so. I worked on the Clara mine 3 or + days steady in M’rech, ‘77, 

with Gunn & Moore. We started in about the 20th, then in the 

month of April I would go back and do a day’s work once in 
awhile. I sold my eontract ina mine at Bear Butte early in May, 

77, to Chas. Ann. IT paid Gunn & Moore S20 apiece, not alto- 
ecther for work, but because IT thought they needed money. I did 

not have any settlement with them. To was at Bear Butte in Jan- 

uary, 77. | did not do any work there in feb. and March. I went 

over there again in the latter part of April or first of Mia, but can- 

. not give the date of either visit. I think it wasin October, “77, when 
Gunn drew the contract for the running of the tunnel below the Bob- 


| tailshaft. I do not know what has become of that contract. 
| 775 ~—s dT evess it was tore up. | do not know what it stated with 

reference to the Bobtail tunnel. There was something that 
| [ would not sign, anyway. | could not say how long after that that 


1 it was that Mahan said he would give me an interest in the Bobtail 
j 
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if | would pay my proportion of the cost of it. It was long after 
that. I could not say anything in relation to Gunn & Moore, and 
Mahan—amone them, Vebber—making an agreement that that 
work should represent the Bobtail, so far as they were concerned. 
I did not take any active part in getting Gunn & Moore to accept 
deeds in the Bobtail in the early part of ’78. I have been at outs 
with Mahan for about two years. I did not say that I saw Mahan 
cut down the Queen of the Hills stake, nor any of the Grand Prize 
stakes. I know Judge Thompson. I believe Mahan, Thompson, 

and Weber, in the winter of 776 & ’77, owned the toll-road 
776 running from Lead City down Gold Run. I saw Mahan at 

work some time during that winter on that toll-road above 
Whitewood; cannot state the month. There was a tree fell across 
the road, and he was chopping it and taking it away. There was 
another party there chopping it up with him. Mahan told me that 
they leased that road to Captain Ward and J. Ames in 776. I don’t 
know how long Ward, Ames, and May had it. The discovery tree 
at the south end of the Bobtail in 1876 was a dead tree about a foot 
through and from 1S to 20 feet high. The first work Mahan 
and I did, about the 20th of March, was to cut down that 
tree. Moore was present. I know that Mahan paid Moore & 
Gunn money for the work that was done on the tunnel. 
On the 27th of Feb., ‘77, or along there, | was upon the Clara 
hill. I saw nobody at work to the north of me. We were up 
there on the 26th or 27th building a fort over on that hill. The fort 
was right on the hill overthe Bobtail discovery. It was built on ac- 
count of some trouble between the Giant and Clara. I cannot think 
of the names of all those who were there when Ireton, Flaherty, and 
Goddard came. Gunn, Moore, Lynch, and Heffron were there. The 
fort was built of stones and old logs. They all had guns and pistols. 
[reton talked in the capacity of a peace-maker.  I*laherty was stand- 
Ing by when [reton stated that he had not complied with the laws. 
[ cannot say whether Mahan was inside or outside of the stone-work. 
Treton addressed his conversation to the Clara No. 2 people. We 
did not attach much importance to what he said. 


778 On redirect examination the witness further testified as fol- 
lows : 

There was no demonstration of hostility towards Ireton. I was 
there on the 26th & 27th of Feb., 77, building another fort on ae- 
eount of new trouble between the Giant and the Clara; Mahan was 
also there. [| think we finished it on the second day. We com- 
menced it on the 26th or 20th; [may be mistaken toa day. The 
time that Ireton and Flaherty were there was in September, ’76. 
That fort was not built the 26th or 27th of Mareh instead of Febru- 
ary. Bob Carruthers did not work on it, though [ will not swear 
that he was not there. This fort was built from 5 to 700 feet above 
and seuth of the Bobtail shaft, and was not on Bobtail ground at all. 
Tom Mahan, John Dawson, James Delaney, MeGowen, Alex. Me- 
Masters, and tlenry Lackey were with me on February 27th, 1877, 
building the fort on Clara Hill, but I cannot say positively whether 
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it was the 26th or 27th. Mahan stood guard there the first 
79 meht. The fort was in sight of the Bobtail discovery. You 

could look right down from it on the dump. I did not see 
Mahan working at that time on the Bobtail discovery. 


On recross-examinatien the witness further testified as follows: 


At the time this second fort was built the Clara No. 2 parties were 
there Just for friendship’ sake. We had no trouble with the Giant 
owners. 


780_ WILLIAM GUNN was then recalled as a witness for plaintiff 


and testified as follows: 


I do not think that the contract under which we ran the 50-feet 
tunnel in the fall of ’77 is now in existence. I have looked for it 
several times, but could not find it. ‘Che last time I saw it it was 
in my possession. 


On eross-examination the witness further testified as follows: 


The last time I saw it was in the cabin where I lived. The last 
time I saw it was in the winter of ’77, or early in 778. There was 
no extension of that contract for the sinking of any other number 
of feet. 


On redirect examination the witness further testified as follows: 


We sank that shaft 55 feet. It measured 45 from the surface. 
We did not measure it from the starting point at the bottom of the 
cut. There had been a platform made around there for a 

781 ~—swindlass. I first saw the place where the shaft was sank 
about the 10th or 12th of July. The ground was pretty well 
broken up. The cut was in about 8 feet, was run in about 2 feet 
before we took the contract. Very shortly after I first saw it [saw 
Mahan at workinit. This cut was run right upa little hole that was 
dug directly in front of it. The entire cut was run by Mahan. I 
assisted in extending that cut further to the east after we 
went to work there. I was working on the shaft at the time 
of the rumpus on Clara Till, in) August & September. We 
had erected a fort a short distance to the west of the Giant 
eut. That was about 750 feet disiant from the Bobtail discovery 
or Clara No. 2 shaft. Ireton came up and remarked that he thought 
that it was very foolish for men to have so much trouble and 
fuss about quartz claims; that nobody knew whether they were 
of any value or not; that he had made a location where the Clara 
No. 2 is now, called the Bobtail; that he had not paid any 
attention to it; that he was engaged generally in’ placer 

752. mining, and, as far as he was concerned, he would not ex- 
pend any money on any quartz claim that he knew of in 

the country; that he did not have any further claim on the 
Bobtail; that he had abandoned it, and had not complied with the 
laws, as he understood them. I had no knowledge of such a claim 
as the Bobtail being in existence until that day. We resumed work 
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onthis shaft between the 1ith & 20th, —. “77. Moore, Gibbons, Mahan, 
& mysclf worked there some dave: Mahan would not come at all, 
He use- to sav he was working on the toll-road. Moore & myself did 
most of the work. GCabbons did not work regularly. He claimed 
that he was not feeling well. Towards the latter part of eb. I use- 
to go over the hill very often, going from Central, where I lived, to 
Lead —, makine arrangements to start on the Clara No. 2 as soon 
as possible. T always went past the Clara No. 2 shaft. During 
those visits, and up to the Poth of Mareh, there had been no work 
done upon the Clara No. 2 shaft, or what is called the Bobtail dis- 
covery shaft. If there had been any I would have noticed it. 

$83) oT was present at the time the bond was given to Bailey ; there 
Was a general Conversation, and we gave him an explanation 

in regard to both of the conilicting claims, the Bobtail and Caledo- 
nia. I don’t know who was spokesman for the party. In regard to 
the Bobtail, we told him that one of the locators had acknowledged 
in the presence of a great many witnesses that he had abandoned it, 
and, any way, if he had not abandoned it his time would run out 
on the 24th. Batley finally perterred to take the south end of the 
claim on aecount, I think, of the conflict of the Caledomia. I did 
not see any Bobtail notice when [went back to work therein Mareh, 
77. [fit had been posted as notices evenerally are [ could not help 
but see it. Our Clara notice was posted in a candle box and nailed 
onto a stake at the southeast corner of the Clara No. 2. shaft. 
The trail at that time passed not two feet from the Bobtail 
discovery shaft. I was there on the 16th of July) when 
they uncovered it, and pointed out the place where IT sup- 
posea it was. Mahan potted out the same place as I did. 

754 When we went back there in the spring of “77 we com- 
menced to grade off a dump, and built cribbing in front of it; 

we all worked on this cribbing a very few davs, and then Grbbons 
& Moore went to work in the shaft, and Mahan & myself kept work- 
Ing on the grade of the dump. The Bobtail cut was about 25 feet 
distant from the old Clara cut, which Mahan dug in ‘76. That was 
unbroken ground when we went to work there in) March. The 
Clara No. 2 shaft was the same depth when we went back to work 
there ino March—55 fect; we used a windlass, bucket, and rope. 
Mahan brought a wheelbarrow there late in) Mareh or early in 
April, and it was used to wheel back the rock from the shaft on the 
dump. The edge of the dump was about 25 feet from the further 
edge of the shaft. Mahan & Regan had some words about the 
wheelbarrow ; Reean claimed it was his, and Mahan claimed it was 
Carey's. [I know a tree that has since been called the Bob- 

785 tail discovery tree; T must have seen it when I first went to 
work; T noticed no inscription on it that I remember. The 

tree was at least 20 feet in height, and in the nelghborhood of a foot 
In diameter; that tree was cut down, [ think, by Mahan & Gibbons 
when we started to grade the dump; it has never been cut down but 
once, to my knowledge: we used it inthe cribbing; the stump has 
been chipped off considerably. Pretty soon after we commenced 
working there Carey passed down the trail, apparently coming from 
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Lead City ; Mahan and myself were working on top: Carey stopped, 
and he and Mahan entered into conversation: he mentioned that 


he had at one time been an owner in the Bobtail location, and had 


exchanged it for an interest In a placer claim. Mahan said that 
it was a pretty good thing, and if he had stopped on there and 
attended to it that it was good property. fF have no recollection 
of Carey suggesting to me that [T should) purchase the Bebtail, 
That.same day Mahan and I had some conversation with reyard 
to the Bobtail; Mahan was grading off the dump on the 
786 north end, and in the grading he partiy filled up this 
Bobtail shaft. I objected to it, and told him he was 
wrong; that that should be left open; that it would show for 
itself the amount of work that was done there. He repiied that 
it did not make any particular difference; that the amount of work 
that was done there was a matter of public notoriety; that there 
were too many that were acquainted with the location for it ever to 
give any trouble. I told him that that may be very true, but if any 
other party should come and purchase this and afterwards claim 
that we had destroved the original work that was done there, cov- 
ered out of sight, they could give us a good deal of trouble; that if 
the Caledonia party Should should vet hold of it our chances for the 
500 feet of ground in dispute between us would be very slim. We 
finally agreed the best thing to be done was to purchase the Bobtail 
or get in on the best terms we could. We did not suppose at that 
time there would be any consideration required. Gibbons was not 
at work on that day. Moore was present during this conversation. 
In pursuance of that agreement I went to Gayville to hunt 
787 up Ireton, but could not find him. The -Monday following 
the purchase of the Bobtail Moore informed me that Mahan 
had secured the title to it. The next day Mahan told me that he 
was to pay $1,500.00 for it. Ile told me that he had raised some 
money from a friend of his in Gayville and was to pay [the] balance 
in October. The agreement was that each member of the Clara 
No. 2 Company should pay in proportion of his interest whatever 
the expense was. He demanded a proportion from me of 828.00, 
That was the latter part of April and when [ had found out that he 
had agreed to pay for it only 8140.00. Jack MeMasters, Alex. Me- 
Masters, Frank Coyle, John Dawson, Henry Lackey, and swe 8e 
Moore, Gormon, and Mike Lynch were present at the building of 
new fort on Clara hill in the latter part of Feb., 77. The fort was 
about 400 fect southeast of the Clara No. 2 shaft. Both the Bobtail 
shaft and the Clara shaft were in sight from the fort. We built it in 
one day. Thos. IF. Mahan was there. I first was informed from Ma- 
han of his claim to the Bobtail in the latter part of March, 77. 
788. ‘This was after this deed had been obtained. He declined at 
that time to deed me the one-fifth interest, but offered to do 
so In General Dawson’s office in Deadwood the latter part of Apri 
77. We were still working on the Clara No. 2, and TI enquired of 
Mahan if he was going to fulfil his agreement about the Bobtail. 
He rephed that he was ready at any time to make out the papers, 
and wanted to know if we preferred to have an undivided interest 
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or have the interest segregated. I told him we were not particular 
as to that. He preferred giving us a segregated interest, and the 
next day he brought over a tape line and we started at the Bobtail 
discovery, and measured off 600 feet northerly. We came down to 
Deadwood, and he then wanted to make out a deed for ! interest 
each, myself and Moore, in this 600 feet that we had measured off. 
To that I objected. He then proposed to make us out a deed for a 
150 feet undivided, and to that [also objected. The reason which 
he claimed for not wishing to give us a full deed in proportion to 
the amount we owned in the Clara No. 2 was that 1t interfered 

759 ~~ with other ground which he owned, the Queen of the Hills. 
We told him that was not the understanding when he first 
purchased it. The design was to procure this title and then let it 
rest, and we had no desire whatever to interfere with his Queen of 
the Hills—to make us out a deed for an undivided } interest each 
outside of the Queen of the Hillsstakes. He at first aereed to that, 
and then immediately backed out and would not consent. We told 
him right then we were not particular about getting a deed anyway, 
and if he thought it was no service to him he was welcome to keep 
it. I had no further conversation with him about it until October, 
77, When he came to Moore & myself, representing that he was out 
considerable money on this purchase, and he thought 1t was wrong 
that he should be compelled to pay all this money when we had 
proposed to him to purchase it. I told him it was his own fault; 
that if he had done as he agreed to we would each pay our propor- 
tion of the amount. This conversation took place when we were 
taking the contract from the Clara No. 2 people for the 

70 tunnel. TI drew the contract in the Senate saloon. It was 
agreed that we should run a tunnel 50 feet and receive a 
certain amount per foot. Mahan, Gibbons, Moore and Manning 
were present. Gibbons refused to sign it because the iode was not 
mentioned nor the starting point. The barkeeper drew up the 
second contract, which was satisfactory. The Clara No. 2 lode was 
mentioned. ‘That contract was signed by all the Clara No. 2 claim- 
ants. We ran a tunnel 50 feet. An arrangement was then made 
between Moore and myself with Mahan in regard to the Bobtail 
that we should give Mahan credit to the amount of $28.00 each on 
his assessment on that contract work ; that was to reimburse him 
in the purchase of the Bobtail. We were expecting trouble with 
the Caledomia Company at that time; they had opened up a large 
ore chamber of rich ore and we was satisfied that it was on our 
ground ; we started this tunnel with the expectation of cutting this 
same yein, and if we should strike anything we expected to 

791 = commence a suit to quiet the title between the two locations ; 
we did make an attempt to commence suit in February, ’78, 

and employ ed Judge Gafly; Mahan knew of that fact. Some time 
in Dee., 77, we thought it advisable to make a survey of the Clara 
No. 2 and also of the Bobtail, and we engaged Kello. I was there 
— the northwest corner stake of the Bobtail was looked for. 
Carey, ello, Mahan, Cariso, and Moore were present. We got to- 
gether on Clara No. 2 dump. Mahan led the party to this northwest 
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corner stake; Carey thought that that was the stake; I could not 
say that I had ever seen that tree before that time; the writing 
looked rather fresh on it, I thought; it looked too bright to have 
been there from the 24th of Feb., ’76. No other stakes were found 
upon the ground at that time that I am aware of. ft believe that 
the discovery tree of the Bobtail was pointed out as the south centre 
end stake by Mahan, and he referred to Carey for his correctness, and 
Carey agreed with him. I was not there when they run off the - 
south end of the Bobtail. Kello started of- to survey the Bobtail ; 

we Just simply went over and examined this northwest corner, 
792 and there were objections made to us making the survey on 

the Bobtail. Then he went on and completed the Clara sur- 
vey on the same day. I was there afterwards when he finished the 
survey of the Bobtail. I pointed out to the surveyor the Clara No: 
2 tunnel as Bobtail work because we wanted to prevent a sale of the 
Caledonia mine, which was bonded at that time. We expected to 
commence litigation with the Caledonia Company as soon as possible 
and we wished to prevent it falling into the hands of a wealthy com- 
pany. Mr. Kello looked around and enquired where the work 
was done on this Bobtail lode. There was no discovery to show 
him; no work to show him except this, the date of the Bobtail record, 
it being an older location than the Caledonia. Setting up the 
stakes and representing it to be work done on the Bobtail to parties 
that did not know any better, we considered it would be very likely 
to prevent them from making a purchase. The title we contemplated 

commencing proceedings against the Caledonia on was the 
795 Clara No. 2. IT did not understand when the survey was made 

that there was any application for a patent connected with 
it. I do not recollect of Kello enquiring as to the names of the orig- 
inal locators of these claims, nor of any names being given to him. 
There was no relocation certificate of the Clara and Bobtail filed at 
that time to my knowledge. | found it out first some few days ago. 
I filed a location certificate of the Clara in’ Feb..’78. In April fol- 
lowing the survey I saw the notice of application for a patent and 
the diagram of the claim posted on the Bobtail. The deed from 
Harrington, Mahan, and Gibbons to the Clara No. 2 ground was ac- 
knowledged about the 15th day of Feb.,’75. I frequently told Gibbons 
that I did not think Mahan would ever acknowledge that deed, and 
I told him that I would pretend with Mahan to stand in with him on 
this Bobtail arrangement until I could get the deed acknowledged. 
I told Mahan that the trouble was with Gibbons; that I could not 
get Gibbons to acknowledge it. Finally I got them all down in 

Deadwood, and got them all to go before a notary public and 
794 acknowledged it; and after Mahan acknowledged it [I spoke 

to him in regard to deeding the Bobtail interest. Mahan said 
he was ready to do so, and I think I told him that [ had considered 
the thing over and did not want it—I reftised to take it. [think it 
was acknowled before Jas. IF. Watson. IT have not seen that deed 
since September, 779, when [ think IT turned it over to Judge Clag- 
gett. Another reason for the refusal of this deed was beeause the 
south end of the Bobtail took in the Clara No. 2 shaft. [ had been 
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misinformed by Mahan in regard to it all the time. He told me 

that the Bobtail line was at the Bobtail discovery, but at the time of 
the survey I found it took in my Clara No. 2 shaft. 

TIO (). 60. While you were on this fort up there on the hill 
about the latter part of February did you see anybody work- 

Ing upon the Bobtail discovery shaft or into that neighborhoed ? 

A. No, sit; there was no one present. 

Q. G1. If any person had been working during the time you were 
there at those points would you have seen them ? 

A. I would. 

(). G2. Do you know where the southwest corner now stands as 
surveyed for a patent? 

A. I believe I do. 

(). 63. You say you were at that fort the latter part of Iebruary— 
about that time; do you recollect ? 

A. Somewhere between the 24th and 27th of February. 

By same. You were there one day ? 

A, One day—yvyes, sir. 

By same. When you went back to work as you say on the Clara 
No. 2 the 20th of March, ’77, did you observe the work on the Bob- 
tall shaft? 

A. I did, sir. 

By same. Ilas there been any work done on the Bobtail shaft prior 
to that time since you were at work there the fall before ? 

A. There never was an hour’s work done on the Bobtail shaft 
since [ have—while I have been in this country until it was done 
the other day, on the 16th of this month—not one hour’s work on 
that shaft. 

By same. Was there any work done on the cut—on the 
796 ~~ Bobtail eut or grade there—from tle time you quit work on 
the Clara shaft in the fall of 1876 until you commenced again 

in the spring of ‘77? 

A. No, sir; nothing whatever. There was only two small holes 
there that T know anything about that Lam aware of, and they had 
never been touched. 

By same. Then the first work that was done in that vicinity 
either upon the Bobtail or the Clara was that which you commenced, 
say, about the 20th of March ? 

A. It was. 

By same. That is the first work ? 

A. That is the first work that we done. 

By same. Was fhere Mahan with you ? 

A. Ife was 

(). 63). During the summer and fall of ’76 while you were work- 
ing on this shaft how frequently did you have occasion to go right 
around in the vincinity of where the southwest corner stake of the 
Bobtail now 1s? 

A. During that year”? 

(). 6b In the sammer and fall, 76. 
A. The southwest corner ? 

(). 65. The southwest corner. 
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A. I use to pass there frequently. 
Q. 66. For what purpose ? 

A. There was timber; some poles and light timber which we 
needed in the shaft. I use- to go up there and cut them, and get 
them occasionally around there; they were convenient. 

Q. 67. To work in that shaft? 

797 A. Yes, sir. 

Q. 68. [low often were youin the neighborhood of thesouth- 
ast corner in the summer and tall of "76? 

A. Not so often; very seldom. 

Q. 69. Did you have occasion to go over there in that direction 
for any special purpose ? 

A. I did. 

Q. 70. What was that purpose ? 

A. I went over there to cut slide poles for the shaft for tle bucket 
to run on. 

Q. 71. Skids? 

A. Skids; yes, sir. 

Q. 72. Did you ever see a Bobtail steke anywhere in that vicinity 
in 776 except this discovery tree ? 

A. That is the only Bobtail discovery ; that is the only tree I have 
seen. 

Q. 75. If there had been any such a Bobtail stake standing there 
in ’76 within 50 or 100 feet of where those corners are now, would 
you have seen it? 

A. Around the southwest corner there was considerable under- 
brush and timber through there, and unless the stake was marked 
very plainly a man might pass there and perhaps not see it. I have 
seen all the balance of the stakes in ’76 that 

Q. 74. Did you ever see this stake marked after your attention 

was called to it—this discovery tree of the Bobtail—at the time 
798 — Ireton made the declaration on Clara Hill ? 

A. No,sir; I have no recollection of ever seeing that—see- 
ing any inscriptions on that tree; [might have seen it and forgot- 
ten it. 

Q). 70. Were you around the vicinity of the southwest and south- 
east corners while you were at work there in Mareh, April, and 
May, 77? 

A. In the neighborhood of the southeast ? 

Q. 76. Southwest and southeast corners. 

A. Of the southeast corner in March, ’77, I was there considerable ; 
got considerable timber up there, dry logs and stuff, to put cribbing 
in the dump; we took most of it from up around there. 

Q. 77. Did you see any Bobtail stake there in the spring of ’77 ? 

A. No, sir; I never did. 

Q. 78. If vou did, you would have seen it in case there had been 
any stakes there? 

A. I think so. 

Q. 79. Did you see other stakes standing there in the neighbor- 
hood ? 

A. The Queen of the Hills stake was standing there convenient. 
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(). SO. In the spring of 777 were you ever on the north end of the 
Bobtail claim: as it is now claimed ? 
A. The spring of “77; yes, sir. 
Q. Sl. How frequently ? 
799 A. I was there first on the north end of that in ’76; in the 
fall of °76 I prospected around there. 
Q. $82. What were you doing prospecting ? 


A. I prospected where the Mono discovery now is; made that lo-_ 


cation. 
(). 83. Were you one of the locators of the Mono? 
A. Yes, sir. 
* * * * >K >K * 
(). 8S. Did you ever see any Bobtail stakes ? 
A. I did not. 
(). 89. Did you ever see any side stakes of the Bobtail? 
A. Side stakes; no, sir. 


SOO On eross-examination the witness further testified as fol- 
lows: 
I sold my # interest in the Clara No. 2 to the Caledonia Company 


in September for $5,000.00 cash and $5,000.00 more on the winning 
of this suit. The fort that was built in I-eb.,’77, was about 400 feet 
southeast of the Clara No. 2 discovery. I could see the cut of the 
Clara No. 2 from the fort. This fort must have been about 700 feet 
of- the Giant cut. There was dead timber on the hill at that time. 
[ pointed out this tunnel to the surveyor the last days of Dee., ’77. 
The Giant people had a notice here in the paper at one time cau- 
tioning all parties not to purchase the Clara No. 2. It was after the 
building of the fort, and Lafterwards heard it was called out on that 
account. 

S01 Matriew Moore was then recalled on the part of plaintiff 

and testified as follows: 

Twas at the Clara No. 2 fort at the time Ireton came up there. 
Nobody that came up was halted by the parties in the fort with 
guns. Ireton said that he had a location over there ealled the Bob- 
tail; said he did not think he had done sufficient work to hold it, 
and that he would not bother about it. He knew that we were 
working at that time on the Clara No. 2. He said that it looked 
well and he was very proud of it. It was late in the fall when we com- 
pleted the shaft. On the 20th of March I was living in Ilidden 
Treasure gulch. I was over the trail several times between January 
and the 20th of March. The fort was built the last day of February. 
In a day or so after we built the fort we went over to see Mike 
Gibbons and that was the last time before I went to work. 
There was nobody at work on the Bobtail discovery shaft 
or Clara No, 2 shaft during those visits, nor did I see any signs of 

any further work having been done on the dump or cut. 
S02. Whenever we went back to work no change had taken place 
in the Clara No. 2 shaft, nor in the neighborhood of the Bob- 
tail dump, from what it had been when we quit work in the fall of 
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"76. Iwas there when Tom Mahan filled up the Bobtail shaft. 
There were two or three boulders right over this discovery ; one 
of them rolled in; the other was too big, and Gunn asked us to give 
him a hand to roll it in. I told Gunn that we ought not to fill it 
up; that we had better to leave it Gpen. He said, Oh, dang it! 
there has hundreds passed this trail that have seen this hole—and 
he went on and filled it up. I did not see any notice of the Bobtail 
posted there when I went back to work. The Bobtail discovery tree 
was cut down the second or third morning after we went to work 
there. It was about 18 or 20 feet high, but after we cut it down I 
don’t know what highth the stump was. I was in the cabin when 
the bond was signed to Baley. The boys talked about the Bobtail, 
but I cannot exactly say what the words were. Mahan said there 

was no difficulty excepting the Bobtail, and that that would 


~803 be out on the 24th, I think, of Feb. The Bobtail discovery 


tree was put in the cribbing. 

Q. 52. What do you know about Tom Mahan buying the Bob- 
tail after you commenced work there in March, ’77? 

A. Tommy Mahan, Billy Gunn, and myself were talking there 
after this hole had been filled up—I think it was that day. Billy 
Gunn and self were talking about the Bobtail. Billy said it would 
be a good job if it could be secured and get it into the hands ofa 
company and there would be no bother about it with the Cale- 
donia. Says Billy: We have got to contend with it, and if they get 
a hold of that, says he, it may make a good deal of bother for us. 
That is very true, savs Tommy; you — better go down to Gayville, 
says he, and see if you see him there to-night. Billly went down 
there. I did not go after him. Billy went down there—I don’t 
know—he did not say. He came back and told me he could not find 
him—no track of him. We came up and went to work that day 
and Tommy and himselfthen they were talking about it. We ate 
dinner and Tommy says we ought to go down and hunt him up if 
he was in the place; so he went down at night or next day—I do 

not know which—and the next morning then we went over 
S04. to work. I do not know. I went down, I know, to Tominy’s 

‘abin down to Lead, and Tommy was at breakfast. Tommy 
came out and he says, says he, | madea Job of that. I say, All right, 
Tommy; I think itis a very good thing. And he told me he got 
the deed. I asked him what kind of an agreement did he make 
with him. Says he, We had to pay him $1,500.00. That is pretty 
steep, says I, Tommy, to pay that amount of money for that. Well, 
says he, We got it cheaper, but don’t let — anything to Gibbons. 
Well, we come on. I came up to Billy—Tommy did not go up 
then—he told me he got it in his own name. By God, Gunn, says 
I, there is something curious about this; Tommy has got that deed 
in hisown name. No, says Billy; he would not do that. What 
would he do that for? Says I, the understanding was they was to 
go and secure this title and protect any one getting it outside the 
Clara No. 2 Company. When Tommy came up Billy and himself 
had some talk. I do not know what it was. I was down in the 
shaft working. So, then, it went on; in a little while Billy and 
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himself was talking; they would come down and come to some con- 
elusion—he would elve an interest in it—and I kieked. 
S05. I said I wouldn’t have it; that we bought that ground to 
protect the Clara No. 2 Company; and he told me he was 
going to beat Mike Gibbons out of his interest in it 1f he could; 
and, another thing, he was going to get the best thing of the Queen 
of the Hill- boys. 

Q.51. Did vou or Gunn tell Gibbons about this when he came back 
from Bear Buttes? 

A. Billy Gunn did. 

(). 52. About his buying the Bobtail? 

A. Yes, sir. 

().53. Were you present at the time—down here at the time— 
that a deed was made—oflered to be made—by Mr. Gunn, or some 
talk about a deed for your fifth interest and Gunn’s fifth interest in 
the Bobtail some time in April? 

A. Yes, sir. 

(Q). 54. What time was that, if you can fix the time definite-? 

A. I could not exactly say, but I belteve it was the last days of 
April, as near as I think. 

(). ote. Describe that occurrence. 

A. Billy and myself were surveying all around the dump the 
whole day—the forenoon—and we came down here. Billy came 
down to me and ealled me out, and says he, We have to go down to 
Deadwood. Billy was going down to see what kind of an arrange- 

ment we could make with them. 
SOG (). 59. Were vou there when the ground was measured ? 
A. Twas not there when they were measuring. I came 
down here and we consulted who we would have draw up the 
deed for us—the three of us—and finally took it to this man here 
(showing). 

(). 56. General Dawson ? 

A. Yes, sir. 

(). 07. W-o took you? 

Ans. We went in there and we were drawing ont the deed. 
We commenced drawing it. We had some kind of a_ kick 
and Billy himself would not agree to it, and we came out 

and would not have anything more to do with = it. 
SOT = Twas present in April when Mahan offered to make the deed to 

Gunn & me for our interests in the Bobtail. I was not there 
when the ground was measured. Wewent to Dawson’- office to have 
the deed drawn, but there was some kindof a kick, and would not have 
anything more to do with it. The next talk that Mahan, Gunn, & 
myself had about the Bobtail was in the fall of ’77, when we started 
the tunnel. Gunn thought we could strike the Caledonia ledge and 
that if we'd strike that pay we might stand the Caledonia off. We 


i? 


went to work and were digging around when Mahan came up and. 


asked us to come down and we would start the tunnel. The con- 
tract for running the tunnel was drawn in the Senate saloon. Gunn 
drew the first contract and Gibbon refused to sien it because, I be- 
lieve Mahan wanted it to run asa Bobtail tunnel. There was an- 
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other contract drawn up which we all signed, under which we all 
went to work. Mahan said that he had been out a good deal on 
account of the Bobtail, and Gunn told me that we would work out 
our proportion of the tunnel. 
S08 Iwas present at the survey. The only stake that was 
pointed out by Mahan and Carey that L knew of was the 
northwest corner stake. Mahan and Carey pointed out this Bobtail 
shaft that was filled up as part of the work on the Bobtail to the 
surveyor, and Gunn and he then pointed out the tunnel as part of 
the work also. That tunnel was Clara No. 2 work as I] always 
thought. All the Clara No. 2 owners paid for the tunnel. Mahan 
paid me in money over & above what lie was out on the Bobtail. 
Gunn & | worked out our own interest. Twas present when WKello 
made out the location certificates. Phey were put up there before 
the first survey's. | do not know who posted them. After the sur- 
vey Gunn put up the two notices on the Clara No. 2. There were two 
candle-boxes put up there—one on Clara No. 2,and the other on the 
Bobtail. I was working at the tunnel at that time. I think Mahan 
drawed the notice up and posted them. IT was not present when 
Mahan acknowledged Jiis signature to the oid deed made by himself, 
Harrineton, & Cabbons to Gunn for the work on the contract 
S09 in “76 or 77.) There was some trouble about eettine it: ae- 
knowledeed. Billy used to go after that pretty often. They 
put it-away from one time to another, and sometimes we would 
blame Mike Gibbons not coming down to acknowledee the deed: 
that is the wav it went on fora long time between us. 
Q. 115. Why were you trying to get it acknowledged ? 
A, ] understood it wanted io he done—acknowledeed., 
Q. 116. It had to be done? 
S10 A. Yes, sir; the first time IT learned that Mahan claimed 
the Bobtail was the latter part of April, 77. It was a good 
While after we began work on the shaft and on the occasion of 
Carev’s visit. Mahan never told me in the winter of “77 or the fall 
of “76 that he had a bill of sale of the Bobtail from Treton. [saw 
the Clara loeation notice up there, but did not see any Bobtail notice. 


On ceross-examination the witness further testified as follow: 


IT ean neither read nor write. LT could not tell by seeing a netice 
What notice It was, but IT would know two notices if I saw them 
there. J sold my interest in the Clara to the Caledomta Company 
for 85,600.00 cash and 85,000.00 more if the Caledonia wins this 
lawsuit. If they loose [ loose the remaining 85,000.00. When 

Gunn & I sold out we asked at the rate of S5O.000.00 for the 
Sil whole mine. Phe Caledonia Company only wished to pur- 

chase only so much of the Clara No. 2 as conflicted with the 
Caledonia. We would not sell unless we could scl] out the whole 
Claim. The company objected because the ground was in litigation, 
and so we agreed to take our chances on half of the purchase-money. 
The $5,000.00 nor the whole Black Tlills wouldn’t make me swear 


- 


toa he; the square thing will always last the longest. 
v6—170 
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On redirect examination the witness further testified as follows: 


I don’t know whether the notice which I saw posted upon the 
claims with plats at the time [ was working in the tunnel was 
patent papers or not; the time wastafter the first survey. 


812 JAMES Lyncn was next recalled as a witness for plaintiff 
and testified as follows: 


Durine the month of February and up to the 20th of March, 
77, | was over the trail that leads from Lead City past the Bobtail 
discovery shaft twice a day, and during these visits I did not see 
any work done at the Bobtail shaft or cut or anywhere — 75 feet of 
it. The trail was a couple of hundred feet probably from the shaft. 


On reecross-examinilion the witness testified: 


I did not see but one trail at that time. I was a plaintiff in this 
action at one time before I sold the Caledonia. I got between five 
& six thousand dollars for my interest. I have no interest whatever 
in the event of this suit. 


815 JouN MaNnNiInG was then called as a witness on the part 
of the plaintiff and testified as follows: 


In December, 776, or the Ist of January, 77, I first bought into 
the Clara—bought 100 feet. I spoke to Mahan about the purchase; 
he said he thought 1t was a pretty good property. I made another 
purchase of 200 feet in February, 77. No objection was made by 
anybody to my buying that interest. Mahan told me that I had 
better purchase that other 200 feet. IT asked Thomas F. Mahan 
if there was any conflicting title on the Clara ground. He said he 
thought it was all straight. That was on the 1l4th or 15th = of 
February. In thespring of ’77 the Clara owners went to work on the 
mine. I bought a wheebarrow, some hose, stove-pipe, and a little 
sheet-iron stove for the mine. The tirst I heard of the Bobtail was 
after that, when they drew up the contract on the Senate to run the 
tunnel. The Bobtail was spoken of and Gibbons threw down the 

pen andsaid he would be damned if he would sign any Bobtail. 
814 Mahan said that he had purchased a title called the Bobtail ; 

that they should have an interest in it if they did work to 
amount that he was out on it; that was the way I understood it. 
Mattie Moore said to hell with your Bobtail; there is no such thing, 
or something to that effect. Mahan said that he had purchased the 
Bobtail to protect the Clara. The agreement that we were speaking 
of was that I was to pay my share of it, and they were to work their 
share out on this Clara tunnel. This tunnel was known amongst 
ourselves as the Clara No. 2 tunnel. I did not hear any more about 
the Bobtail until a little while before I sold out to John Mahan. I 
paid $70 or $50 to Billy Gunn, on an order from Thomas F. Mahan, 
tor work done on Clara No. 2, but Ido not know whether it said 
tunnel or not. (ilere witness was handed a paper purporting to be 
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a copy of the order, and said his recollection was that it was for 
that amount, but that he did | not remember the exact phraseology 
of the order. 


815 On cross-examination the witness further testified as follows: 


I took an active interest in bonding the Clara to Farrish. Mahan 
would not bond his interest in the Clara unless he also bonded the 
Bobtail. I went up one day with a pistol for the purpose of driving 
the men off of the Bobtail. 

On redirect examination the witness further testified : 

That occurred after this contract was completed on the Clara No. 
2 tunnel. | 

laintiff’s — introduce in evidence the copy of the order referred 
0, Which reads as follows: 

$71.65. Mr. John Manning, please pay to the order of Wm. Gunn 


$71.65, and charge the same to me, for work done on the Clara No. 
2 tunnel. 


Yours respectfully, THOMAS IF. MATLAN. 
Deadwood, D. T., February 21st, 1878. 
(Signed) THOMAS FI. MAHAN. 


Received payment. 


WILLIAM GUNN 


S16 ROBERT CooreR was then called as a witness on the part of 
plaintiff and testified as follows: 


In the months of Dee. & January, down to the 19th of February, 
1879, I was working on the Queen of the Hills & Grand Prize. 
Thomas F. Mahan and John Noonan, the defendants in this case, 
were Interested with me in the Queen of the Hills. I do not know 
when I first heard from Mahan about the Bobtail. I heard from 
other parties before I heard from him, some time in August or Sep- 
tember, “77. The first time I ever saw a — ul stake was when 
they made their survey, the first of January, Two or three days 
after that survey I saw a north centre end. sti ke and a tree marked 
on the northwest corner and the west side line centre stake. I had 
seen this northwest corner tree In January or Feb., “77. I did not 
notice anything on the tree at that time. After the survey by Kello 
I saw this tree again. It had a fresh blaze and fresh writing on its 
ast side. The north centre end stake of the Bobtail was a stake, I 
think. Ido not recollect of seeing that north centre end stake in 
76. Ido not know that I was right at the particular place where I 
saw the west side centre stake : after the survey during 76, but if there 

had been a stake there I would have scen it whilst passing. 
S17 =I was familiar with the ground where the Clara No. 2 shaft 
and the Bobtail cut or shaft were in January and up to Feb. 
19,’°77. I was in that neighborhood on the 12th of M’ch following, 
but did not notice any change in the ground. There might have 
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been a day’s work or two done and my not notice it. Except the sur- 
face cuts and little holes, there was no work on the Bobtail, and had 
there been any fresh works on the cuts or holes in February or up 
to March 20th, 77, | would have seen it, particularly if there had 
been snow on the ground. IT never heard of any work been- done 
there prior to the time the Clara No. 2 boys went to work until this 
trial. | objected to their making this survey on the Bobtail. Kello 
called Mahan over, and Mahan said that he did not wish to interfere 
with me in the Queen of the Hills—in any way, with the Bobtail ; 
that he had deeded me my interest there, and would 3 protect it, or 
something to that effect. f then allowed him to goon anil niiabein Cen 
survey. Just after the excitement about the location of claims the 
Clara No.2 notice was put up. FT eannot recollect seeing any notice 
on the Bobtail until they made an application for a patent in 
the spring of “7S. Cariso and Quinn worked for us in Decem- 
ber, “77, at a point about 247 feet north and east of the 
Caledonia discovery shaft; that was Queen of the Ilills work, 

and it was distinet- understood between Delaney, Mahan, 
SIS sand myself that it did not apply to the Bobtail. "This work 

was done by Cariso, Queen, and another man. I kept their 
time in a time-book brought me by Mahan for the purpose and 
eave one of them our order on Mahan for his pay. During none 
of my examinations of the south eyd of the Queen of the [ills in 
‘TO end spring of ’77 did I ever see any of the Bobtail stakes. I 
kno: a little hole in the ravine that Wns right down by the Queen 
of tic: Tfills shaft; LT saw it very often in ‘76 “and down to April ? “i, 
but sover saw any east side centre stake of the Bobtail there. I 
saw the Bobtail discovery tree that was cut down; [ saw it some 
time in the Spring of “77. I do not think T ever looked for any in- 
scription on it—was not aware at that time that there Was any ‘Bob- 
tail. I saw the fort on Clara Hill about the 12th of March, ’77. 
There was no fort built there up to the 19th of February. [I think 
that fort commanded a view of the Clara No. 2 works and this 
Bobtail discovery. 


SLY Qn cross-examination the witness further testified as fol- 
lows: 


At times T have not been very friendly with Mahan since Decem- 


ber, 77, When [I stopped the survey. [ mignt have used some 
threatening language. [am positive this cabin called the second 


fort Was there on the 12th of March, 44 


S20 Joun Maian was next called as a witness for plaintiff and 


testified as foilows: 


The order eiven by Thomas IF. Mahan on John Manning fer work 
done on Clara No. 2 tunnel was drawn by John Maclay in my pres- 
ence di the sheril’s office and read to him. To the best of my 
knowledge, Mahan signed it right there. [afterwards put the order 
In the safe: T subsequently gave it to Judge Murphy or John Man- 
nine, | don’t know which; I never sa- it afterwards. 


a 
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On cross-examination the witness further testified as follows: 


I am interested in the result of this suit to the extent of $5,000.00. 


§21 J. M. Mcrpiy was next recalled on part of plaintiff and 
testified as follows : 


I got the order of Mahan on Manning when the deposition of 
Manning was taken; attached it to the deposition as an exlnibit ; 
and it, together with the deposition, have been burned up, so far as 
IT know. Witness was here handed what purported to be a copy of 
the order referred to, and stated that, to the best of lis recollection, 
it was correct. 


$22 WintntaM CraGccerrr was then called as a witness on the part — 
of plaintiff and testified as follows: 


Texamined Manning when lis deposition was taken. I saw the 
Mahan order very frequently; [had it in my possession when | took 
the deposition and had it attached as an exlibit. Tf told the notary 
to make me a copy of the deposition of Manning for the express pur- 
pose of preserving this exhibit. [took this paper, which | hold in 
my hand, and went the Liverman’s office and compared that exhibit 
with the original, word for word; 1t 1s an exact copy, even as to the 
form in which it was written. 


$25 WILLIAM GUNN was next recalled on the part of plaintiff 
and testified as follows: 

There were 5 contracts on that tunnel al/together, and that order 
from Mahan on Manning was given in complete settlement for all 
that work up to date. Previous to that Mahan paid all that was due 
on his portion of the work up to that time. Ife generally paid us 
up as we completed the work; | never paid my proportion of the ex- 
penses on the Bobtail. 


S24 Micnuartn. Lyxcu was then recalled on the part of plaintiff 
and testified as follows: 


From the loth of February until the 20th of March, 77, f had 
been on the trail at the head of Shoemaker gulch 3 or 4 different 
times. I was acquainted with the Bobtail discovery cut or shaft in 
In 776, and [saw it in January, 77. [T knew the condition of the 
Clara No. 2 shaft in January, 77. There was no work done at the 
Bobtail discovery during the month of Feb. and down to the 20th 
of March, 77. IT saw the Clara No. 2 relocation notice posted to the 
south of the shaft on the 16th of March, the day after it was put up. 
[ did not see any Bobtail notice. If there had been any there I 
would have seen it. Twas on Clara hill when Iveton came there in 
September, 76. Ireton remarked that he had liad the Bobtail claim 
there and had abandoned it. Mahan began to work on the Clara 
No. 2 the 6th of July, ’76. Before he began to work there there was 


a small hole where the Clara No. 2 shaft was sunk, and to the north 
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of that there was a cut run. The cut run by Mahan after- 
825. wards was run right through the hole. The cut that he run 

was about 10 feet wide, and ran about 20 feet to the east. I 
advised him to run the cut. I do not know when Raborg & Cole- 
man worked up there. I know where the stakes of the Bobtail was 
stuck after the IXello survey. In ’76 I was ata place where the 
southeast and southwest corners were established by the survey. I 
did not see them there in ’76. TIT searched around for stakes where 
the south end of the Bobtail is now, in January, ’77. I saw no Bob- 
tail stakes there. After the Kello survey,in passing over one day to 
the Caledonia, I pointed out the northwest corner stake of the Bobtail 
to ‘Tom Ilanley. This was in March or April, 77. I was taking 
him down to show him the stakes of the Caledonia No. 2, which I 
had previously located, and we passed within 25 feet of this west 
corner of the Bobtail. I do not think he advised me to cut it down. 
[ never was on the ground with Hanley prior to the spring of ’7S. 
I saw the Bobtail big dead pine tree stake, I think, in October, ’77. 
There was writing on it, which I considered had been done that 
summer. I know where the west side centre stake of the Bobtail 
was established by the Kello survey. I use- to pass frequently in 

‘76, and prior to the survey, but never saw any stake down 
$826 to that time. That stake stood about 15 or 20 feet of the old 

trail, and was in sieht from the trail. At the time I located 
the Caledonia I made a close search for stakes in that country, but 
suw no Bobtail stakes. I was up there at the time that the fort was 
built. The cabin was built, to the best of my knowledge, from the 
20th to the 26th of Feb , ’77. 


On cross-examination the witness further testified as follows: 


I think it was the first of October, 76, when Ireton came up there. 
There was 13 or 14 of us armed with rifles ; there was not much over 
a quart of whiskey there. [believe Ireton was haited. [think Tom 
Mahan halted him, and so was Goddard. Ireton came there to make 
peace. The second fort was built in Feb., but I do not know the 
exact day. I have got 1,000 shares of stock in the Caledonia. I 
staked the Caledonia the 20th of June, 776, and I searched for the 
stakes about a week afterwards. The Bobtail had, or at least the 
empire had, a discovery stake immediately on the south line of the 
Caledonia. They claimed 1,500 feet from the Caledonia ground. 

This was the only stake that I found near the Caledonia as I 
S827 staked it. I did not sce the south end centre stake of the 

Bobtail during the year “76. I know where the south centre 
end stake, as established by the Nello survey, is. I did not see that 
tree in “76. The trail that I traveled passed quite close to that 
tree. I saw the tree in 76, but did not see the notice on it. I did 
not suppose that portion of the ground conflicted with the Caledonia 
at that time, and I did net make any close search there. Jsaw that 
stump marking the south centre end of the Bobtail in January, 77, 
and | saw the northwest corner some time in the fall of 77. 
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On redirect examination the witness testified : 

The stake that I have been testifying about as the south centre 
end of the Bobtail is a big pine stake ciose to where the southeast 
corner of the Bobtail is now. I do not know that that is the south 
centre end stake of the Bobtail. I simply spoke of it as being so- 
called. 


828 J. G. Macnay was next called as a witness on the part of 
plaintiff and testified as follows: 


In the month of February, ’78, [was keeping books for Manning. 
I do not remember anything about an order drawn by Thos. IF. Ma- 
han on John Manning for some work on the Clara No.2.) Manning 
or Mahan, one or either of them, paid Tommy Mahan some money 
for work done on the Clara No. 2, and I made eash-book entries to 
that effect. I do not know what time that was. The books were de- 
stroyed in the fire. 


829 G. W. McCLiure was then ealled as a witness on the part of 
plaintiff and testified as follows: 


I first became acquainted with the neighborhood of the north end 
of the Bobtail claim in the spring of ’7S.) I know Jeremiah Cariso. 
About the 10th of Feb., ’78, I saw him and another man at work on 
Queen of the Hills ground 2 or 5 hundred feet, I should judge, north 
of the Caledonia discovery shaft, and right on the line of the Cale- 
donia and the Queen of the Hills. They had just broke ground the 
day before for a tunnel on what I understood was Queen of the Hills 
ground. 


On cross-examination the witness further testified as follows: 


Iam foreman of the Pierce mine. Mr. Rigby is my superintend- 
ent. 


850 PeTer A. GusHurst was next recalled on the part of the 
plaintiff and testified as follows: 


IT know where the Clara No. 2 shaft is. I knew all the workings 
within 50 feet of the Clara No. 2 in the fall of 776. There was some 
work done on the Clara No. 2 1n the spring of ’77. Tsaw Mike Gib- 
bons and Mahan at work there. Mahan was straightening out the 
dump. There were also two or three other men at work there at 
that time. Prior to that time I had seen no change in that locality 
at all from what it should — 1n,’75. After the Kello survey there 
was a stake pointed out to me as a Bobtail stake, which I judged to 
be the north centre end stake. 


831 CHARLES I. Carney was then called as a witness on the 
part of plaintiff and testified as follows: 

From the 15th of Feb. to the 20th of March, 77, I was over the 

train that runs right by the Clara No. 2 shaft about five times a 

week. I know of the Clara No. 2 boys ‘sinking a shaft and cutting 
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away the dump, but IT cannot fix the date. Gibbons was one of 
them. Before Gibbons came to work there I saw no work done in 
that neighbor-ood during the month- of I’cbruary & March, ’77, nor 
within 20 or 30 fect of the Clara shaft. IT do not remember of see- 
ing any notice there In the spring of ‘77. I knew the tree that is 
elaimed to be the northwest corner of the Bobtail in October, 'T6. I 
saw it again in the spring of ‘77, before April. I think I saw 
writing on it In the winter of 77& °S. I saw no blaze upon prior to 
that time. It was about the only stub or tree there wa’ writing on 
there. Prior to Dee., re? I use- lo see that tree onee week or 
oftener. If the blaze hed been put on that tree in March, ’77, I 
think J should have noticed it there afterwards. 
S32 On cross-examination the witness further testified as fol- 
lows: 

I do not remember the time that I saw Mahan and Gibbons at 
work on the Clara, but think it must have been before the inaugu- 
ration of President Ilayes. 


835 WirniamM Ef. Workman .was then recalled on the part of 
plaintiff and testified as follows : 

The only work that Tsaw on the Bobtail discovery shaft or on the 
Clara No. 2, or in that fmmediate vicinity, between the 15th of Ieb- 
ruary and 20th of March, ‘77, was the work that was done by Gib- 
bons & Gunn on the drift. They came there, I think, in March, 
after the relocation excitement. IT saw the Clara No. 2 notice posted 
by the discovery shaft. IT saw no Bobtail notice. T never saw any 
change in that hole prior to the time that Gibbons and these parties 
eame there to work. I don't think there could have been any work 
done there prior to the 20th of March without my having seen it. 
[ know nothing of the Bobtail stake until after they made their sur- 
vey. [know when they claimed the northwest corner. IT saw it 
first in October, “76. Twas at that tree with Cooper, [ think, in Feb., 
77, and did not notice any blaze or marks on it at that time. [saw 
the north centre end stake after the Kello survey had established it. 

t was about 120 feet from the Oro Fino shaft. I was fre- 

834 quently in that neighborhood through the months of Feb. 

& M rh, 77, and never noticed any stakes until after he made 

the survey. TP never saw a Bobtail stake until the time of the sur- 

vey, in eb. or Mech, ‘77. T saw some of the stakes of the Queen of 
the Hills, Caledonia, & Clara No. 2. ‘ 


Cross-@&. : 

When Cooper and T did the shooting at the nothwest corner stake 
I should judge we were within 10 to 20 feet of it on the upper side. 
IT eannot recollect whether we were shooting at the tree or not. My 
recollection is net very good, 

On redirect ex. the witness further testified : 

The fort near the end of the Queen of the [ills was built the last 
of February. I saw it while it was building. The south centre end 
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stake of the Queen of Ilills was about 20 feet from the back end of 
the fort. The snow had blown off from the ridge running alone 
where the fort was built into tbe hollow. 


On reeross-cx. the witness testified as follows : 
Iam certain that the fort was built the latter part of February. 


$35 Henry LACKEY was then recalled on the part of the i tai 
tiff and testified as follows: 


I was over the trail by the Clara No. 2 several times in February 
and Mareh, 77. [saw the Clara No. 2 notice posted up there in the 
spring of 777. It was posted in a box a little south of the back of 
the shaft, as near as I could judge. | remember a little cut that was 
about 20 feet north of the Clara No. 2.) [saw no notice posted at 
that place in “77 that [remember of. [saw no Bobtail notice any- 
where in that vicinity in Mareh, 77.) There was no work done from 
the loth of eb. down to the time that the Clara No. 2 boys went to 
work there on the Clara No. 2 shaft or within 25 or 50 fect of it. I 
should think I would have seen it 1f there had been any work there. 
The fort was built up on top of the hill over the Clara N-. 2 shaft as 
hear as I can remember. It was built some time in February, 77. 
[ helped to build it. Tommy Mahan was there. T know where the 

Bobtail ground is claimed to be. IT was around there in 776 
836 where the northwest corner is claimed to be. I saw no writ- 
ing or blaze on that tree in ’76 that I know of. 


On cross-cxamination the witness further testified as follows: 

IT own seven hundred and cighty-old shares of the Caledonia stock. 
I don’t know whether I was one of the original plaintiffs in this suit 
or not. 


837 Wapbe Porter was then called as a witness on the part of 
plaintiff and testified as follows: 
[Thad a talk with Ireton about the Bobtail about the 10th of Mareh, 
‘77, 1n South Bend. Ie said that he had given it up—had not done 
the amount of work. 


On cross-examination witness further testified as follows: 


I knew Ireton had a loeation ealled the Bobtail, because I was 
around there when he located it in ’76. 


S38 A. J. RaGpy was then recalled as a witness for plaintiff 
and testified as follows: 


On the 16th of this month IT made measurements of the Bobtatl 
work, assisted by Mr. Babeock and Mr. Ault. IT first observed. the 
excavation that is known as the Bobtail work on the first of Sep- 
tember, *78. There was work done there subsequent to the time 
that I took charge of the Caledonia mine. [I was present when the 
Bobtail shaft was uncovered. The shaft is some 5 or 6 cubie yards, 

oi—1liV 
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When I first saw the ground in ’78 there was ashght excavation 
north of the Bobtail discovery shaft commencing at the road and 
running towards the hill It would be about 10 feet in depth to- 
wards the hill, about 5 feet in heighth and equal to about 5 or 10 
fect in leneth north and south. The most of the material in which 
that work was done is loose rock. There 1s at present some rock In 
the back part that we would call picking and gadding ground, but . 
not blasting. There has been no blasting ground encountered in 

that work. .Taking the entire excavation of the Bobtail it 
Son would not cost to exceed one dollar and twenty cents per 

cubic yard to excavate it, estimating wages at $3.50 per day. 
Estimating wages at 85.00 per day it would cost, perhaps, one dol- 
lar and forty or, perhaps, fifty cents. In Feb., 1879, when the ground 
was frozen 3 feet deep, I excavated 462 cubie yards equally as hard, 
for thesum of 842.00.) This work was done about 250 feet north of 
‘his Bobtail work and near the south end of the Caledonia mine. 
No tools were used except a pick & shovel, and I gave the men who 
did the work the poorest tools we had about the mine and paid them 
83.00 a day. [ had this excavation made for the express purpose of 
testing the question as tothe value ofall the work doneon the Bobtail 
at and near the discovery shaft down to February, 1879. There was 
no difference in the material in the Bobtail excavation and the one 
Thad made except that in mine the ground was frozen 0 feet deep. 
When this discovery shaft was dug out we reached the bottom and, 
[ think, there was rock taken out that never had been moved before 
to the extent of 6 or 8, or maybe 10, inches. 


SAO Plaintil next introduced in evidence the deposition of 
[fienry S. Ineron, dated October 10th, 1878, which is as fol- 

lows, to wit: | 
To the introduction of which the defendant, by counsel, objected 
on the ground that the same was incompctent, Irrelevant, and = tm- 
material, and not proper rebuttal, which objection was overruled by 
the court. In accordance with the suggestions of the court and 
consent contained in page 25) of book 1 of,this bill of exceptions, 

and to save the point as there provided, the defendants excepted. 


The Bobtail claim was located the 24th of Feb., ’76, by myself, 
Thomas E. Carey, and Daniel G. Chizum. I made a deed of my 
interest in the Bobtail to Mahan in Mareh, ’77. It was dated ona 
different date from that on which it was signed at Mahan’s request. 

There was another contract drawn up between usat the same time, 
which was left for safe-keeping with Judge Murphy, and was burned 
In the Gayville fire. This contract was bearing on the deed. 
Mahan was to pay S100 at any time previous to the first of Octo- 

ber, 77,11 he sold the claim, and if not sold by October the first 
S41. he was to pay me the 8150 0r the deed was to be null and void. 
Mahan did not pay me the 8150.00 on or before the first of 
October. fo never had written power of attorney from Chizum to 
dispose of his interest in the Bobtail. LHe eave me verbal authority 
to sell or do asT pleased with his interest, ashe would not do any more 


THE CALEDONIA GOLD MINING «©. IPANY. 291 


work on the claim,and by right his interest reverted tome. T disposed 
of his interest to Mahan at the same time with my own. [| consid- 
sidered Chizum/’s interest forfeited, and at Mahan’s request signed lis 
name to the deed. The deed bears date Dee. 6,’76, but its actual exe- 
eution Was on a Sunday In the month of Mareh, 77. It was dated 
back at Mahan’s request to Dec’r Sth, 1876. I had no reason my- 
self for dating it back, and Manan gave no reason for doing so. 
I made a deed to George W. Wells of my interest and Chizum’s 
In the Bobtail on or about the 25th of Ifeb., 78. I delivered the 
deed to Dr. Welch for Wells. T made the deed to Wells, because I 
considered the sale to Mahan null and void for non-payment. I 
acknowledged the deed to Mahan before A.R. Z. Dawson on or about 
the 12th of August, 75. After T acknowledged my signature Mahan 
paid me $100. Before signing the deed to Mahan T had abandoned 

the Bobtail claim. When we located the Bobtail the north- 
S12. east corner stake was a pine tree blazed, and there was a 

stake on the northwest corner. Those stakes were never 
changed by me. There was no tree or tall stump at or very close to 
the northwest corner of the Bobtail. In the month of Sept., 76, I 
stated to John Flaherty, Thos. I’. Mahan, Jack Dawson, Bill Freanor, 
and some others that I had abandoned the Bobtail. 


On eross-examination the witness further testified as follows: 


The Bobtail was discovered on the 21st of I’eb., 76, by Carey, 
Chizum, — myself. We discovered quartz rock and found some 
little gold in it. We located, set 5 stakes on the south end corre- 
sponding with the 5 north end stakes of the Gold Ttun, then meas- 
ured it 1,500 feet north northeast; then we made two stakes and a 
tree across the north end. [| don’t remember whether there was any 
side stakes or not, nor can [ tell whether the claim was 300 or 600 
feet wide. We blazed a tree when we found the croppings, giving 

notice by written notice on the tree how far it run, so many 
815 feet north and so many fect south. The northeast corner 

was marked by a live pine tree about 12 to 14 inches in 
diameter. The north stakes were made out of pieces of dead ms 
and stumps. Carey and myself did the setting. Wemarked all the 
stakes and wrote on them what place they represented on the claim. 
The claim was recorded about two days afterwards with Parker the 
quartz recorder of the district. “Phe discovery was from 200 to 275 
feet north of the south line of the location. Before the Ist day of 
July, 76, there were altogether about S140 worth of work done on 
it, Which consisted principally of sinking a shaft. [ did a portion 
of it myself and Raborg & Coleman done the balance for a 
certain interest in the claim, but which they voluntarily forfeited. 
About 5 or 6 days after the location of the lead Carey conveyed 
his } interest to Chizunmi and myself for 100 feet in a placer claim. 
Carey worked one day on it after the discovery. Chizum = gave 

his 4} interest to me and told me to do as [pleased 
S44. with it. I first made a conditional conveyance to Mahan and 

secondly a conveyance to Geo. W. Wells. The conveyance 
to Mahan was in writing and witnessed by Thos. Carr and a man 
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named Watts or Waters. The first portion of the $150 that Mahan 
paid me was when T made the demand upon him about the last of 
October or first of November, 77, when he gave 2) ounces of gold- 
dust, which I sold to the bank for forty dollars. Immediately after 
acknowledging the deed—in about 5 or 6 minutes—he paid me S100. 
Ido not know whether the other contract between Mahan and my- 
self was witnessed or not. It was made at the same time and place 
as the deed. Some time in the latter end of June, ’76, I] saw a stake 
about 5 inches square and + or 5 fect long lying by my shaft on the 
Bobtail with a notice written on it giving notice of the location of 
Clara No. 2, and | also saw work done there. On the 9th of June 

(here were parties there who done some work. The discovery 
S45 stuke of the Clara No. 2 was within the lines of the Bobtail. 

I never saw any Clara No.2 boundary stakes. [I remember 
being at the fort on Clara Hillin September, 76.0 Mahan, Treanor, 
Dawson, & others were there and were all around. IT went there as 
a prece-maker between the Giant partics and them. There were a 
few words said in relation to the Bobtail. IT stated that I had not 
done sufficient amount of work on the claim and that some partics 
had jumped it, and that Twas net going to bother about it, or words 
to that effeet. Some of the party remarked that that was so. There 
were no threats as to me, but there was to other parties; they gave 
me their bottle to take a drink, and I did so. IT was not apprehen- 
sive that any of them would shoot me knowingly. I had some ap- 
prehensions that I might eget hurt accidentally, in ease they would 
eet into a fight and eect to shooting. My reason for saving I had 
abandoned the elaim was because I had lost faith in the mine. I 
did not think it would pay. TI had abandoned the claim, but I do 
not know whether I had ferfeited or not at the time i sold out to 
Mahan. Judge Murphy told me that the deed to Mahan was for- 
feited because of its not being acknowledged and because of non- 
pavinent. [had counsel with him. ITe and Welch paid me $100. 
Murphy & Welch came to my residence in Central City im I eb., 
S78, and asked me what I would take for my interest In or a deed 
to the Bobtail. T do not remember whether Murphy asked me if 

Mahan had paid me the money due on the sale of the Bobtail. 
S16 Phe inducement they offered me to sign the deed to Wells 

was the money. [told Murphy at the time that there was still 
S100 owine to me from Mahan. The deed to Wells was drawn and 
executed in Murphy's office about 15 hours after that conversation, 
The agreement to pay me S100 was entered into before | made the 
deed to Wells. T dot remember whether I asked Murphy if the 
transaction wasallright. They both paid me the $100—Wells giving 
me S25 and Murphy 875. [T had in my possession on the 12th of 
August, 7S, but do not know where it is Just now, an affidavit from 
John M. Muarphy giving the faets of the contract and deed between 
myself & Mahan. It was made after IT signed the deed to Wells. 
I required Murphy to give mean affidavit of the facts in regard to 
this contract. They knew about Inv prior conveyance to Mahan 
and of its being on the quartz district record. 
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S47 Freperick A. BABcocKk was next called as a witness on the 
part of the plaintiff and testified as follows: 


I assisted Mr. Rigby in making certain measurements in the Bob- 
tail-exeavation and verified their correctness. They sunk down 
about two inches below the bottom; the ground was what we should 
‘all loose rock and dirt. The face of the cut at the present time is 
in quite solid material; as far as the digging itself went it was ap- 
parently loose rock and dirt. I saw no difference in the character 
of the country where the excavation is as compared with that 40 or 
50 feet to the north. Isaw in one place in the excavation the marks 
of a drift; there were two old drill holes, evidently put in there ex- 
actly in the face; that was 4 or 5 or 6 fect directly behind the Bob- 
tail shaft; a man can remove 5 yards of that kind of material ina 
day. I think two men ought to sink that hole from the surtace 
down to the depth at which [I saw it when uncovered inside of 3 
davs. The diagrams marked “A” & “B” give the number of 
S48 cubic vards in these several holes. The excavation pointed 
out to me as Bobtail work at the place of discovery shaft 
contained 88.83, and another piece on the bank, which I calla 
gouge, 4.66 cubic yards. 


On eross-examination the witness further testified as follows 


I made my measurements and survey meta to the dividing 
line between the Bobtail work and the Clara No.2 work pointed out 
to me by Mr. Rigby. 


S49 JoHN Dawson was then called on the part of plaintiff and 
testified as follows: 

I became acquainted with the Clara No. 2 on the 6th of July, ’76. 
At that time there was a hole immediately above, vertically, where 
the Clara No. 2 shaft is now. It was about 3 feet deep. Mahan 
came up there on the Sth of July, put up a Jocation notice, and sunk 
this hole probably between 6 & 7 feet. He then went back and run 
in an open cut. I was at work on the Clara No. 1 shaft, and in sight 
of the Clara No. 2.) I know the work that was done on the Clara No. 
2 in the spring of “77, and know where the Bobtail discovery shaft 
is. In March, ‘77, I saw Billy Gunn, Mahan, Gibbon, & Moore grad- 
ing back from ‘the north side of the cut to the Bobtail discovery shaft. 
T hey filled up the Bobtail discovery shaft. The old trail in “76 & ’7 
ran within 3 or 5 feet of the Bobtail discovery shaft and to the west 
of it. I first saw the northeast stake of the Gold Run on the 24th of 

April, 776. It was apine stake partially rotten on the outside 
S50 and placed in a mound of rock. The inscription on it was 

“Northeast corner stake of Golden Run lead, 500 feet from 
crevice.” That stake remained there until about the 20th of July, 
‘77. I then missed it for the first time. The mound of rock was re- 
moved from its original place about New Year's, 7S, and a new 
monument for the Rothchild lode was built up close by out of the 
rocks by which the Gold Run stake had stood. I broke up a small 
birch peg, about 18 inches long, and stuck it in the hole where the Gold 
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Run stake had stood, and I pointed [it] out to Surveyor Rohleder in 
April, 1880. I put this peg there as a mark for myself to know the 
exact place where the old stake stood. I never saw any Bobtail 
stakes there by that end of the Gold Run. I saw the Bobtail dis- 
covery stake or tree in “76. It was a straight pine tree with no limbs 
of any kind, and broken off at the top about 18 or 20 feet. I saw it 
last before 1t was cut down, about the time of this rereeording busi- 
ness. I first saw it about the ISth of May, *76. It had then written 
on it, “This tree shall be the taken as the discovery of the Bobtail.” 
There was [no] writing underneath that notice, except the initials of 
Carey, which was the last name. The writing was tolerably legi- 
ble. The writing was on the cast side. and the blaze was, I should 
judge, nine inches long and not over two inches wide. There 
was no Gold Run notice on that tree at that time; that was 
the only Bobtail stake I saw in ’76. The next time I saw a Bob- 
tail stake was early in 77S, a day or two after Carey, Mahan, 
& IkeHo were looking at the northwest corner stake. I 
Sol went over and Jooked at it and saw the Inseription on it. I 
saw them go over to it, Mahan in the lead. [ know where 
the southwest corner of the Bobtail is now, but I never got myself 
sure as to the southeast corner. From about the first of June until 
the last of July, 76, [was all over the immediate neighbor-ood ot 
where the southwest corner is almost daily. IT was on Clara Hill at 
‘the time Ireton came there in Sept., "76. He stated that he was the 
discoverer of a claim right over the hill called the Bobtail; that he 
had failed to do the required amount of work on it; that he had 
given it ap, and other bovs had located it, and he did not ever eal- 
culate to do anything about it. Twas present this spring when 
Chizum pointed out some of the stakes of the Gold Run. I made 
some sugeestions to him as to this northeast Gold Run stake. That 
was after he had pointed out the south centre end of the Bobtail. 
He then pointed out the southeast corner, the south centre and the 
discovery tree, and the north centre of the Bobtail without 
S02 suggestion from anybody. On the 24th of February 10 or 
12 of us went upon Clara Till and built a fort. We com- 
pleted it, I think, the same day. Mahan and Frank Coyle, I think, 
slept there, but IT dont know. I was up there again a day or two 
after the 2oth. To was there on the 27th or 28th sinking a hole on 
the Elethea. Mahan was not at work on the Bobtail at that time. 
I was very often over the trail by the Bobtail discovery between the 
27th of Feb. and the 20th of March, ’77. From the 26th of Feb. 
down to the 1oth of March there was no work whatever done in the 
neighbor-ood of the Clara shaft or Bobtail discovery. IT saw the sup- 
plementary Clara No.2 notice a few days after the excitement posted 
upon the claim, but did not see any Bobtail notice. 
$53 Qn cross-examination the witness further testified as fol- 
lows: 
Chizum was not correct when he stated that on last Apri I pointed 
out to him the place where the southenst corner stake of the Bobtail 
stood in 1876. I was there in May, ’78, when Mahan, Flaherty, Pear- 
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son, Ingoldsby, Jack McMasters, and McEntyre came up and asked 
me if | knew where the Bobtail stake was. I told them yes. They 
sald they wanted to find the north centre end stake of the Gold Run. 
I did not point 7out to them the north centre stake of the Gold Ran. 
I pointed out to them the Bobtail stump. They said that was the 
same tree; that the Gold Run notice was on one side and the Bob- 
tail on the other. J did not point out to Pearson the supposed north 
end of the Bobtail. I pointed out to him a stump, and Chizum said 
it was the north end. I never knew this was the north end stake of 
the Bobtail before Chizum pointed it out to me. 


So-4 The deposition of Francis Coyle was next offered in evi- 

dence by plaintiff’s counsel, which is in the words and fig- 
ures following, and to the introduction of which the defendant ob- 
jected on the ground that the same was incompetent, Irrelevant, and 
immaterial, and not proper rebutting testimony; which objection 
was overruled by the court. In accordance with the suggestions of 
the court and consent contained on page 255, book 1, of this bill of 
exceptions, and to save the pomnt as therein provided, the defend- 
ants except-. 

I was present at the location of the Clara No. 2. It was located 
about the first part of June, 776, by Mike Gibbons, Murphy, Griffin, 
and Jim Grant. The notice was written by Grant and dictated by 
Jack Dawson. It was written with a peneil ona piece of stake. The 
location was called the Neptune at that time. There was a little cut 
on the ground and also a small-sized shaft alongside of the trail. The 
cut was 8 or 10 feet long and ran upinto the hill. It was 3 or 4 feet. 
deep and about 3 feet wide. Theshatft was about 2 or 0 feet deep and 

about 3 or 4 feet across and about 30 or 40 feet from the cut. 
$855 = ‘That was all the work I saw there. The shaft was sunk In 
loose ground; the cut was in loose ground, but had a few 
quartz boulders in it. There was no solid formation disclosed in 
either the cut or hole; there wassome mineral-bearing float thrown 
out of them. The stake that the Neptune notice was written on was 
about 3 feet long and flat on one side. The stake was lying on the 
eround at the mouth of the cut when Gibbons picked 1t up and said, 
This will do. I do not think there was any writing on it. [ did 
not see Grant, to my knowledge, cut or erase any writing from that 
stake. To the best of my knowledge, there was no more than 4 or 
5 days’ work done there in all, and was not more than $20.00 in 
value. The Bobtail location notice was written upon a dry tree 
about 40 or 50 feet from the Clara No. 2 shaft. I could not tell what 
the notice contained further than the Bobtail location notice. [saw 
one Bobtail stake in a northeasterly direction from the Clara No. 2 
shaft the day the Queen of the Hills location was made. 
856 Thomas Mahan was with me. Those were all the Bobtail 
stakes I saw. I don’t know who did the work on the Nep- 
tune location. I first saw it on or about the 27th of April, ’76. 
The Clara No, 2 shaft was within a very short distance of the cut 
and a little up the hill from it. During the months of June and 
July, 76, Mahan run a cut into the hill and started to sink down on 
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what is known as the Clara No. 2 shaft. The cut was about 8 or 10 
feet wide and was driven in about 15 feet to where he began to sink 
the shaft, and was 8 or 9 fect deep at the end or fan. At the end 
where he started to sink the shaft he struck a kind of ledge or solid 
rock. When he started to run the cut the ground was broken a 
little, but it was not broken when he began to sink the shaft. I do 
not recollect of seeing Grant or any of his partners doing any work 
there or in that vicinity from the date of the Neptune location 
until the time that Mahan went to work. The only work that 
[ know of was on the day of the Neptune location, when the 
So7 locators of the Neptune picked around a little to get some 
rock to get assaved. Prior to the time that Mahan run that 
cut there was no solid or shooting rock, such as I would call rock, 
In place exposed in any cut or hole in the vicinity of the Clara 
No. 2 shaft. IT never saw a Bobtail discovery stake or notice other 
than that on the dry tree; if there had been one I think T should 
have seen it. In the month of September, ‘76, I heard Tron state 
on Clara Hill that he had abandoned his right to the Bobtail, and 
did not intend to bother the owners of the Clara No. 2 any about it. 
All the reason that he gave was he had not complied with the law. 
I was present when the Clara No. 2 was located; when Thomas 
Mahan came up to work on it he gave it the name of Clara No. 2. 
Mahan said that Murphy and Griffin had given up their interest to 
him and James Iarrington, and that he was going to work upon it, 
and was going to put up a new notice on it, which he did, putting 
his own name and that of James Harrington in the place of 
S98 Griffin and Murphy, as it was on the Neptune. I do not 
know the exact date, but it was in the neighborhood of one 
month after the location of the Neptune. 


(on eross-examination the witness further testified as follows: 


I first went to work on Clara Hill on the 27th of April, ’76, but 
did not work there steady for a couple of weeks afterwards, and 
passed over the ground where the Neptune location notice was 
posted about that date. The cut at the Neptune location was about 
J or 10 feet long, about 5 feet wide, and about 0 or 4+ feet deep at the 
upper end. The shaft was about 5 or + feet wide, 2 or 3 feet deep, 
and up the hill, in a northerly direction, a little from the cut. The 
material in the cut was porphiry and reddish quartz, and plenty 
of quartz boulders lving about the cut. The location notice of 
the Bobtail was written on the side of a dead tree from which 

the bark had fallen. I do not remember anything more 
Soo than the name. This tree with the notice on it was be- 

tween the cut and the Clara shaft, about 40 feet from the 
eut, about 15 feet further from the shaft, and a little south- 
west of them. [ think I can state positively that that dead tree was 
not the south centre end stake of the Bobtail instead of the location 
notice. There was no tree or stump as large as this standing nearer 
the cut and shaft. There might have been some little black stubs 
a little closer. The stake upon which was written the Neptune loea- 
tion notice was about 98 feet long, and, I think, flattened on one side. 
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It was found in the cut, and appeared to have been flattened with an 
axe. Men in placer mines in the Black Hillis at that time were get- 
ting four dollars a day. The location of the Neptune was made at 
the cut referred to. I do not think that that stake has contained a 
location notice of the Bobtail mine at the time it was used for the 
Neptune, and will swear to that to the best of my knowledge. |] 
made no examination of the stake more than to glance at it 
860) when it was picked up and handed to Grant. I never saw 
any person working at the cut and shaft from the 27th of 
April until the Neptune location, about the first of June, 76. [think 
there was gold in the reddish looking rock that I saw there. [I do 
not know whether the locators of the Neptune got the rock wl see 
they took to be assayed from the cut or shaft. They tried it and g g 
a good prospect. Mahan run the cut of the Clara No. 2 into the nit 
only a few feet distant from. the cut IT saw on the 27th of I ay ry. 
Mahan commenced work at the edge of the old cut, but I do not 
know how deep in it he went. The old cut is where hhe made his 
dump. The new cut, or Clara No. 2 cut, is further into the hill. 
He commenced at the edge of the old cut and ran further up into 
the hill. There was no new cut made at the time of the Clara No. 
2 location distinet and separate from the Bobtail cut. Ido not think 
that Raborg and Coleman worked about that cut and shaft in May, 76, 
and if Ireton, Coleman,and Rayborg should swear that they did 
861 sol would still think that they did not work there. I will swear 
that there was not $100 worth of work done there, to the best 
of my knowledge, at the time of the Neptune location. “The reddish 
boulders of quartz that I saw at the Bobtail cut resembled some of 
the rock of the Clara No. 2. The Neptune location stake was posted 
at the north side of that cut. The Bobtail stake that I saw on the 
dav when I went with Mahan to locate the Queen of the Hills was 
something lke 500 or 600 fect in a northeasterly direction frem the 
cut and shaft referred to. It was a tree with a chip taken out of it 
asa kind of a blaze, and was not quite so large as the one upon 
which the notice was written. It was 50 feet, more or less, in heieht, 
and from 6 inches to a foot in diameter. Mahan referred to it and 
said it was a Bobtail stake, but that it did not amount to anything, 
as the Clara No. 2 covered it. I did not read what was written upon 
it further than Bobtail, and did not know what stake It was. 
862. Mahan did not sav at that time, “If the Clara No. 2 holds 
agalnst the Bobtail a location will hold here.” Instead of Sav- 
Ing it isa Bobtail stake, but did not amount to anything, because 
the Clara No. 2 covered it. When Ircton came upon the hillin Sep- 
tember, “76, we halted him, when Dawson cricd out, It is Preton: he 
is all right; and then we told him to come on, Some of our party 
were talking about the parties that were disputing with us and 
Jreton said that we should drop it; that he owned an interest tn the 
Bobtail,and that they had not complicd with the law. and would give it 
up. Lynch, Lackev, and Heffron were armed,and were owners in the 
Caledonia. Gibbons, Moore, Gunn, & Mahan were armed,and were 
owners in the Clara No. 2. All the parties gathered in that fortilica- 
tion were adverse claimants to the Bobtail ground, or part of It. 
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863 JAMes B. Carr was then called as a witness on the part of 
plaintiff and testified as follows: 


[came to the Black Hills in the latter part of March or first of 
April, 1577. [am a brother of Thomas H. Carr, who was then the 
mining recorder, and was appointed deputy under him the same day 
of my arrival. I held that position until the 15th or Mth or 15th 
f May, 1575. I was fora short interval after my brother's death the 
acting recorder. I know of such a claim as the Bobtail. In May «& 
June, 1577, and in March, 1878, Just prior to the trial of the Emma 
& Tlomestake N-. 2 case, | examined the Whitewood mining records 
with reference to there being a supplementary notice of the Bobtail 
in March, S77, upon the books of the discriet. I lett here about May 
the loth, 78. There was no one present when I made the first search 
in the books and [ don’t remember distinctly when it was. I made 
a search when Mahan was present. I saw the certificate of the re- 

location notice, which [ wrote at Mahan’s request—the supple- 
S6b mentary matter which which [attached to that location. After 

that location nocvee at his request, and on that the filing of 
C. fe. Tlanrahan—the 10th of May, I believe, 1877, but [ cannot fix 
the time only by that tact—Mr. Mahan came into the oftice and 
called for a certiicd copy of the location notice of the Bobtail lead 
and supplementary record. IT had knowledge then without looking 
at the books that there was no supplementary record of the Bobtail 
on my books. [ told him this and he was not satistied. We looked 
over all the index books in his presence and searched in vain: thea 
he requested me to make out the location notice of the Bobtail lead 
and i an ha suppleme ntary record. T made out the location notice 
of the Bobtail, and when I was certifving to this location notice 
Mahan objected and desired me to insert this supplementary record 
before certifying. We had quite an argument over that, and I told 
him I would not certify it. If my certificave should appear after it, 

it might be construed that it was certified after this supple- 
S65 mentary record as well as this location notice, and that would 

be a certificate of something that was not on my_ books. 
Finally Mahan allowed me to go ahead - so I certified to the Bobtail, 
as it appears on record on book 1, page 2, of the records of White- 
wood quartz mining district. I wrote the supplementary behind my 
certificate at Mahan’s request. Mahan wanted to place that paper 
on the records of the county recorder. Books No-. 3 & 4 were indexed 
by me. The transfers & locations notices as they occurred in the 
book were all written in the same book as they were handed me for 
record, but the index was made out alphabetically. I was thoroughly 
well acquainted with books 1 & 2 and pretty well acquainted with 
3 4b Tam able to state that there was no record of the relocation 
of the Bobtail on those books. We originated a supplementary 
record which we could not find on the book, and I had—there was 
a common form in which they made the sup plementary record, and 

| was very well acquainted with it, but Mahan did not desire 
866 that perfect form, and at his re quest [ made certain changes 

and attempted to perfect the location notice of the Bobtail 
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which — vague, and fixed it in no locality as we believed it at that 
time. Witness was here handed a burned p: aper, and stated that he 
had seen it on the 16th inst. in the office of Judge McLaughlin ; 
that he found the word Thomas on it, and that it appeared to be 1 in 
his own handwriting, but he could not swear to it. Witness was 
also handed paper, and stated, Itisa substantial copy of what I wrote 
for Mahan at his request. I wrote for him about May the 10th, 
‘77. He did not have that supplementary hor any supplementary 
record put on our records. In March,’78, | examined the books of the 
Whitewood mining district at the request of Mr. McLaughlin. I 
found no supplementary location in the books at that time of 
March, 

S67 On cross-examination the witness further testified as fol- 

lows: 

McLaughlin asked me to make an examination for all the docu- 
ments on record pertaining to the Bobtail, Queen of the Hills, & 
Clara No. 2. About that time there was a deed—a copy of the deed 
and the supplementary record—which was not on record; it was a 
deed of the Bobtail lode; I don’t remember by whom, but there was 
one missing deed that you—-referring to Mr. MeLaughlin—said you 
had no copy of, and also questioned me about the supplementary 
notice. This was about the month of March, ‘75, prior to the trial 
of the Emma Homestake No. 2 case. I don’t know that vou had 
anv connection with the Bobtail at that time. I returned here in 
March of this year in the employ of the Caledonia Company and 
at the request of the directory of that company I was to receive two 
hundred and fifty dollars a month for my time, and have been stay- 
ing at Rochford. I cautioned parties not to tell where I was, upon 

the supposition, as I understood, that the Bobtail parties 
868 would attempt to run in some some documents that were not 
just what they ought to be, and if they knew that I was here 
they would make out their case accordingly. My expenses from 
California to the Black Hills have been paid by the Caledonia Com- 
pany; it pays my expenses here, and is to pay my expenses back if 
I should go. I was appointed deputy by my brother in the latter 
part of March or the early part of April, 77. After ] arrived here 
I spent some days looking around for some mining property to in- 
vest in. 5. P. Romans was in the mining recorder’s office in April 
and May, 77: I believe he was a deputy; I assisted lim some little 
time in comparing a copy of the records that he was making. ‘That 
Was ny first experience in a recorders office. [never did any clerk- 
ing of any kind before that time. Judge Murphy was not In my 
brother’s office: he had his oftice across the hall. I don’t conse 
whether he examined the papers or not. I could not positive! 
swear whether he was the deputy or not, but believe he was. 


869 Joun M. Murpuy was then recalled as a witness on the 
part of plaintiff and testified as follows: 


I have no recollection of there being any record nr ade or filed in 
March, ’77, of the Bobtail claim. | had not heard of the Bobtail aut 
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that time, and would not pay much attention to it. In the spring 
of ‘77 Lexamined the books frequently with reference to locations, 
and have no recollection of seeing a supplementary record of the 
Bobtail claim made in March, ’77. I do not remember of Mahan 
coming into the office and handing any location notice of the Bob- 
tail to Thomas Bentley. The next day or so after the 25d or 24th 
of March the deed from Ireton to Mahan was made out. Mahan 
and Ireton came to the office one Sunday morning and requested 
me to make out some papers for them, and I made out the deed 
which has been introduced in evidence here. Ireton then demanded 
a contract to go with the deed. The deed was not signed at that 


time. They had some talk about the date of the deed. I told them | 


I did not think it would be legal any way, being delivered 
S70 on Sunday; so they got it antedated back to December oth. 

Mahan gave no reason why be wanted it dated back. [ kept 
the contract for Ireton, and it was burnt up in the fire in August, 
77. The terms of the contract were that upon failure to pay the 
amoont of 8150.00 by the first of October the deed would be forfeited. 
| do . ot remember which of the parties suggested that there should 
be a consideration put in it of $1,500.00; it was not my suggestion. 
There was no consideration between myself, Treton, & Carey in re- 
gard to there baving been any other conveyance or understanding 
prior to that by which Mahan was to get this title of Ireton’s. 


On ecross-examination witness further testified as follows: 


I presume that prior to March 15th, ’77, [ had seen this tree that 
has been talked about as the discovery tree of the Bobtail. I did 
not attend to my duties as deputy mineral recorder continuously. 

There were a portion of the time that the records were in Mr. 
S871. Carr’s possession at his cabin. I had copied the first & second 
books prior to the 15th of Mareh, ’77, which included the 
record of the Bobtail. I had entire control/ of the books from the 
latter part of December until the 20th of Mareh. Between the 15th 
and the 20th of March there were several hundred supplementary 
notices filed. The notices would be filed and subsequently copied. 
fully one-half were simply minuted, reeorded, and afterwards the 
notice written up. In a great many instances the name of the lode 
was taken down and the name- of the parties in interest in it and 
filed away, and it would be recorded when it could be reached. 
When Tsay minuted [mean that the pame of the lode, the name of 
the locator, and the parties in interest would be taken down on a 
piece of paper end filed away. Then it would be turned over to 
the recorder when reached, who would take the original notice, write 
the supplementary notice, put it on record, and sign it. It would 
not bear the signature of any party interested in the claim. Of the 
notices so filed or minuted there had probably been 150 or 
S72 200 recorded in the book before I left. The supplementary 
notices were kept in pigeon-loles. 


Redireet: 


Mahan was not there on the 14th to hand in any claim. I did 
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not see him until the night of the 15th, nor did he in that night 
hand in any claim or pay for filing of any. 


Reecross: 


Mahan came there with Gunn and the others to have his claim 
recorded. J took in all the papers and all the money that was taken 
in. James H. Carr was not there on the evening of the 15th. I did 
not know anything about the Bobtail lode at that time. I had 
copied the record of it, but did not know where the claim was. 


Plaintiff here introduced in evidenee a Bobtail location notice 
marked Exhibit “A,” which reads as follows: 


873 Certificate. 
Filed May 10, 1877, at 11.40 a. m. 
Boprain Lopr — [reton, Manan, et al. 


Biack Hits, eb. 24th, 1876. 


Bobtail Lead, situated on the left-hand fork of Bobtail gulch, 
Lost district, commencing at the north east end of Gold Run lead, 
running 1,500 feet northeasterly course from the place of begin- 
ning; discovered Feb. 21st, 1876; located Feb. 24th, 1876, by H. J. 
Treton, T. E. Carey, D. G. Chizum. 

I hereby certify the above is a true and correct copy of the 
original location notice of the sobtail lead as said original appears 
of record in book 1 , page 2, of the records of Whitewood mining 
district, Gayville, D. 7. 

T. TH. CARR, Mecorder. 
J. B. CARR, Deputy. 


The undersigned, being now fully desirous of more fully com- 
ply- with the laws of the United States, do hereby add this sup- 
plementary record to the said original notice of location to show 
present ownership and claim, and to cover any illegality that might 

attach to making mining locations upon an Indian reserva- 
S74 tion. Now, therefore, the undersigned, not waiving any 

right, hereby locate said above-mentioned claim known as 
the Bobtail lead. Said lead is situated on the left-hand fork of 
Bobtail gulch, now commencing at discovery shaft. - I claim 1,500 
fect in a northeasterly direction. We also claim 150 feet on each 
side of said discovery shaft, as said lode was staked on the 24th d: ay 
of February, 1876. [also claim all the rights and privileges guar- 
anteed by the laws of the United States, Territory of Dakota, and 
the local laws and customs of this district. 

THOMAS IF. MATTAN. 


TERRITORY OF Dakota, | - 

County of Lawrence,  j - 

I, C. HW. MekKinnis, register of deeds within and for said county, 
in the Territory aforesaid, do hereby certify that the within and 
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foregoing is a true and correct copy of the original instrument filed 
in my oflice on the 10th day of May, A. D. 1877, at 11.40 o'clock 
a.m., and recorded in book (1) on page 144. 

Witness my hand and official seal this 5d day of May, A. D. 


1879. 
[SEAL. ] C. HW MckINNIS, 
Register of Deeds. 
Per W. L. KUYKENDALL, Deputy. 
875 Ternirory or Dakota, County of Lawrence : - 
In [the] District Court, First Judicial District. 
CALEDONIA GoLbD MINING CoMPANY 
vs. No. 121. 
JoHN NOONAN. 
Bill of Exceptions. 
Iiled December 38d, 1881. 
FRANK J. WASHABAUGH, Clerk. 
Kiled this 27th day of July, A. D. 1882. | 
b. S. WILLIAMS, Clerk. 
Defendant?- Rebutting Testimony, Book dth. 
S76 Rebutting testimony for defendant. \, 


WintramM M. Warp was then called as a witness on the part of 
defendant and testified as follows: 

Mahan did no work to my knowledge on the toll road from the 
mouth of Gold run to Lead City in the months of February and 
March, ’77. 

On cross-examination the witness further testified as follows: 

I was over the road a good many times. I do not remember ex- 
actly the number. 

S77 Thomas I. Manan was then recalled as a witness by de- 
fendant and testified as follows: 

[I did no work during the months of February or Mareh, ’77, of 
any kind or character upon the toll road trom the mouth of Gold 
run to Lead City. 

S78 J.C. McIntyre was then recalled as a witness for defend- 
ant and testified as follows: 

[ was on what is known as Clara Hill in the month of May, ’78, 
for the purpose of making an official survey of the Gold Run and 
Giant lodes. I took with me on the ground Angus MeMasters, Joe 
Ingoldsby, John Flaherty, John Mahan, Jack Dawson, Alexander 
Eueh, and J. B. Pearson. We all went to the north end of the 
claim, and the whole party was unanimous in naming the stump 
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which has been discussed here so much, which is a little south of 
the Bobtail discovery, as being the north end stake of the Gold Run. 
I asked each one of those parties that went with me where the point 
was, and Dawson pointed out that stump, which is something like 
00 or 40 feet southeasterly from the Bobtail discovery. 


On cross-ex. the witness further testified : 


I did not ask Dawson anything about the Bobtail south centre 
end stake in connection of fixing the notice of the north centre end 
stake of the Gold Run, but it is my impression now, and I am quite 
positive, that he said that the location of the Bobtail was on one 


side of the tree and the Gold Run marking was on the south side of 


the tree. I did not take Dawson there; they were all sent up there, 
Mr. Dawson, I suppose, with the rest. I suppose it was by some one 
employed by the owners of the claim. 


879 J. B. PEARSON was then called as a witness on the part of 
defendant and testified as follows : 


I was on the hill south of the Bobtail discovery in the month of 
May, ’78, along with John D. McIntyre, John Dawson, and others; 
went there for the purpose of showing them where I planted the 
stakes of the Giant lode. I believe Dawson on that occasion pointed 
out to McIntyre the north centre end stake of the Gold Run. I don’t 
recollect hearing John Dawson say anything on that occasion as to 
where the north centre end stake of the Gold Run stake was. It was 
an old dead tree standing right alongside the trail, right hand as 
you go over the divide to Lead —. It stood about 15 or 20 feet 
south of the Bobtail discovery shaft. It was marked on the south 
side end Gold Run, and on the north side it was the Bobtail. 


On cross-examination the witness further testified: 
That dead tree was about 40 or 50 feet high at that time. 


Re-ex. : 

The second fort was built the latter part of March. I fix the time 
from this fact: They had driven off our men from the Giant, and 
I went down to Crook to buy a can-on to blow that first fort off 

and those that were in it, and I failed to succeed to buy ihe 
880 can-on, and I came back. When I came back I saw the 

second fort built. [ got back from Crook the day before 
Johinnie Slaughter was killed. He was killed the 27th or 28th of 
March. We compromised with the Clara No. 1 and Clara No. 2 boys 
about the first of April. We published a notice in the Black Hills 
Times on April 7th, 77. The parties were holding the first fort 
when I went after the can-on. J don’t remember ex: actly when the 
first fort was built. I was gone after the can-on four days, and when 
I got back the second fort was built. 
881 Joun A. McMasrers was then recalled on the part of de- 

fendant and testified as follows: 

I was on Clara Hill the time the second fort was built. It was 
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some time after the 18th of Mareh, ’77. I fix the time from the fact 
that my brother Angus came in on the same coach that Johennie 
Slaughter was killed on, and it was news to him when he arrived. 
Mike Gibbons came to our eabin direetly after the funeral of Canty 
and stopped with us a few nights. He said he did not like to sleep 
ina cabin where a man was killed. 


SS2 Joun FLAHERTY Was then called as a witness on the 
part of defendant and testified as follows: 


[ was at the second fort on Ciara Hill when it was being built by 
Moore, Dawson, Lynch, and the others about the 14th or loth of 
Manreh, ’77. 

(Q). 18. Was the fort built then, or where they building it? 

A. Just building it; they had just finished that day. 

Q). 14. What time was that, to the best of your recollection ? 

A. To the best of my recollection it was just about the 14th or 
15th of March, ’77. 

Q. 15. What fixes the date in your recollection ? 

A. The date in my recollection is this, that I was over there also; 
I was over there and saw Mr. Grant, which was living over there at 
that time, and I eame back from there; came back from Washing- 
ton—then called Washington—and I came back that way and 
stopped there, and they were all, the most of the boys, piling rock 
around the cabin, as I ealled it at that time. I think it was about 
the 15th or 16th; it might have been the 14th or 15th; I won’t be 
certain; along the middle of March some time. Ireton accompanied 
me in the September previous to the other fort up there. I heard 
no declarations made by Ireton upon that occasion regarding his 
abandonment of the Bobtail, and he kept very close to me all the 

time. 
$83 Q. 18. What was the appearance of the crowd when you 
went into the fortification that day? 

A. I did not see anything wrong about the crowd. 

(). 19. Were they armed? 

A. I saw lots of arms there, but nobody had ever draw-d any 
on me. 

Q. 20. Did not draw anything on you? 

A. No, SIV. 

(J. 21. Did they draw a bottle on you? 

A. I happened to be the one that had the bottle myself 
nobody draw-d none on me. 


no, sir; 


884 Ifenry IL. Foster was next called as a witness on the part 
of defendant and testified as follows : 


In the latter part of March, 1877, I went up on Clara Hill with 
Ilaherty to where the second fort was being built. There were 10 
or a dozen men there. Ido not remember seeing Thos. If. Mahan 
there at that time. I have no doubt at all but that it was after the 
16th of March. 
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855 L0BERT McCLARy was then recalled on the part of defend- 
ant and testified as follows: 


The second fort on Clara Hill was built the latter part of March, 
“7. IL was working up there until either the 18th or 19th, and I do 
not remember of seeing it up there at that time, although I was 
working within ten or twelve hundred feet of where it was built. 


886 J. M. Murpny was then recalied as a witness on the part 
of defendant and testified as follows: 


IT am acquainted with the handwriting of Thos. IH. Carr. He was 
not in the recorder’s office on the loth day of March. I recognize 
his handwriting in the document which purports to be the reloca- 
tion notice of the American No. 2 lode. I don’t know in whose 
handwriting the supplementary notice on that document is in. 
This American lode No. 2 notice bears date, filed for reeord Mareh 
15th, 77, 2 o'clock p.m. [ere witness was handed relocation no- 
tice of the Fairview, endorsed Fairview lode, filed for reeord March 
15th, and said this notice of the Fairview lode purports to be signed 
by Mahler & Story. The original notice is set out first, then the 
supplementary one, signed by Mahler & Story, but not their hand- 
writing. This also purports to be filed for record March 15th, 77, at 2 
o'clock p.m. I did state yesterday that it was the practice of par- 
ties coming into the office to merely state that they wanted to file a: 

supplementary and that I made a minute of it or some mem- 
887 orandum, and then as soon as it would be reached this sup- 

plementary record would be recorded without the parties 
signing the supplementary and writing it out. 


SSS Thos. H. BentrLeEY was next recalled on the part ov de- 
fendant and testified as follows: 


I think the title and first four lines of the American lode No. 2 
notice, purporting to have been filed for record on the 15th day of 
March, 1877, by Thos. Hf. Carr, the mining recorder, is in Thos. HH. 
Carr’- handwriting; the remainder of the writing is my own. Carr 
started it and could not finish it and handed it to me to finish. I] 
signed Carr’s name to it in the office on the loth of March, ‘77, by 
his authority, as | was in the habit of doing. A great many notices 
that were filed for recora on Mareh loth were not written on the 
day of filing. 


SS9 Joun Burroucus was then reealled on the part of defend- 
ant and testified as follows: 


The second fort on Clara Hill was put up some time after the 15th 
of March, 77; at least I had never seen it before. I was living in 
Lead City at the time and use- to go over the trail most every week 
from there to Deadwood, and I don’t think it could have been built 
until after the 15th. I did not see it there until that time alter 
these records were being made. 


vJ—170 
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890 J. C. Murpuy [was] recalled on the part of defendant and 
testified as follows: 

The second fort on Clara Hill was built about the 20th of March, 
77. I fix the date from the fact that I had been having timbers cut 
for Bailey’s mill about that time and I traveled backws ards and for- 
wards there a eood many times. I finished hewing timber thereon, 
I believe, the 14th or 15th of March and there was no fort or cabin 


there then. 


S91 W. K. Howanrp was then recalled on part of defendant and 
testified as follows: 

I know when the second fort on Clara Hill was built. It was built 
after the 1Sth of March, 77. I fix the date from the fact that I 
went to work on the Racine Mill the 12th of March, ’77, and on the 
following Sunday I passed over the hill, and there was no fort there 
then. 

On cross-ex. the witness testified as follows : 

I went over the hill to Gayville to do some work. I passed over 
the trail that goes down by the Clara No. 2; 1t was just about sun- 
rise in the morning; the sun was just shining on the top of the hills. 
I did not see any fort there at that time. 


892 Ira Forp was then called as a witness on the part of de- 
fendant and testified as follows: 


I was running an arastra at the mouth of Gold Run in March, 
(7; stopped running it about the 10th or 12th; after that I was over 
Clara Ifill pretty near ever day up to the 20th; during that interval 
I saw no fort there. I was coming up the gulch some 5 or 6 days, 
I judge, before Johnny Slaughter was killed and some one cried 
hi It I stop ped and they asked me who was there. I told them 
and they said come ahead up to the fort. I passed that place two 
or three days before that and did not notice any fort there then; it 
was a kind of rude structure. I could see it plain from the trail. I 
might have passed by and not noticed it; it was higher on the hill 
than and southeast from the Clara No. 2 shaft. I did not go to the 
eabin which you called fort and I took the men to be hunters. I 
had not heard of the trouble. 


893 Cyrus IH. exos was then called as a witness on the part of 
the defendant and testified as follows: 


I knew —gge: the second fort was erected on Clara Hill in the 
spring of “77. It was near the south end line of the Queen of the 
Hills. The first time I saw it, I think, was in May,’77. I had been 
over that ground, I think, on the 7th of March, and passed close 
enough to where I saw the fort in May, but did not notice it. I fix 
the date of the 7th of March, from this fact. I arrived in Dead- 
wood the 6th or 7th of March, and went over to Lead — next. I 
there fell in with Thomas Mahan; he was the first man I struck that 
I was acquainted with, and he went over to the Queen of the Hills 
with me. 
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894 C. F. Titompson was next recalled as witness a on the part 
of defendant and testified as follows: 


The toll-road from Lead City to Deadwood was owned in the fall 
of ’76, and the winter and summer of 777, by Maban, Weber, & my- 
self. In the winter of 776 & ’7, there was an arrangement made with 
Ward, Ames, & May by which they were to keep the toll-road. In 
the fall of ’76, or early winter, Mahan went down to cut a tree out 
of the road; that was the only work that I recollect of Mahan doing. 
I did some work in April, and at the time the Racine mill came in, 
but Mahan did not assist me. I remember the time that the second 
fort was built on Clara Hill. I think itwasin Mareh,’77. Ishould 
say 1t was two or three weeks after the time that I saw Mahan at 
work when I passed over the trail with John Burroughs, in the latter 
part of February. 


S95 Winttram A. BALDWIN was then ealledas a witness on the 
part of the defendant and testified as follows: 


I know when the second fort was built on Clara Hill; It was after 
the 15th of Mareh; I was running the Gunn tunnel at the time; I 
could see it from the trail. I use- to go up Gold Run. I say it was 
after the 15th of March because L had the Orleans mine recorded 
on the 15th of March at 12 o’clock at meht, and because we were 
over on the ground where we could see the fort going from Lead 
City up to work. 

On cross-examination the witness testified as follows: 


I have been closer to the fort than Gold Run in going to and 
from my work on the Gunn tunnel. I worked constantly from 
the 15th of February until the last of Mareh on the Gunn tunnel, 
when we completed it. I did not have the Jim-jams in the latter 
part of Feb.,’77. If Jim Chaplin should testify so I should tell him 
he was a liar. I was not sick in the latter part of I*eb. 


896 J. H. Wirtson was then ealled as a witness on the part of 
defendant and testified as follows : 

TI know where and when the second fort was built on Clara No. 
2 Hillin the spring of ’77.) [think it was built between the 20th 
& 25th of March. I was working for Billy Gay at the time—cook- 
ing for him—and I was there when they outfitted and went up there. 
They outfitted at Gayville and went up to take the mine. There 
was no difficulty in the latter part of February that I know of. 


897 W. L. Sackerr was then called as a witness for defendant 
and testified as follows: 

There was no fort erected on Clara Hill in the latter part of IFeb- 
ruary, 77. Ido not think it was erectea before the loth of March. 
It was erected, I should think, about 200 or 250 fect In a southerly 
direction from the trail and the Clara No. 2 shaft, right on the ridge 
and conspicuous. If it had been there the last of february or the 
early part of March I think I should have seen it. 


a 
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On eross-examination the witness further testified as follows: 


It was built about 3 logs above the ground, as well as I can re- 
member, and then rocks or dirt put up in front of it. The first time 
IT saw it I did not know what it was. I was some 200 or 300 feet 


away from it. I don’t think I saw any cabin in the immediate 
neighborhood. 7 


SOS Wattrer STONE was then called as a witness on the part of 
defendant and testified as follows: 


[I know where the second fort was built on Clara hill in the spring 
of 77. It was built in an easterly direction from the Bobtail shaft— 
that is, right where the trail breaks off at right angles coming down 
the ereek upon the divide. It was in plain view from the trail. I 
did not notice it either in February nor up until the 17th of 
Mareh. The first time I noticed it was, I think, within one day of 
the time Johnnie Slaughter was killed. If the fort had been there 
up to the 17th of March I think IT would have noticed it. 


On cross-examination the witness further testified as follows : 
Between January and the 17th of Mareh I was over that trail 
twice—on the'25th of Feb. & on the 17th of Mareh. We were look- 
ing for quartz for the Pinney mill. I did not see the fort at either 
of those times. 
S99 IfamMinvon Uriey was then recalled on the part of defend- 
ant ansl testified as follows : 


In the forepart of March, 77, I was up at the Clara to see the ore 
in the mine.’ I saw no fort there at that time on the hill imme- 
diately to the southeast. If there had’ been I think I would have 


seen it. 


‘ 


909) Joun GoppARD was then called as a witness for defendant 
and testified as tollows: 
| knew where the second fort was built by the Clara No. 2 people 
In the spring of 77. I first saw it in the last part of March, ’77. I 
was over the ground along about the 20th of March, and did not see 
any there. Jf there had been any fort there I think I would have 
seen It. , 


90] Porter WARNER was then called as a witness on the part 
of defendant and testified as follows: 

Iwas living and publishing the Daily Times in Deadwood in 
April, 77. ‘(ifere witness was handed for identification a copy of 
the Black Tlills Daily Times, dated April 7th,’77.) That paper was 
issued by me. “Phere was a notice handed to me for publication 
similar to that at the foot of the first column by, I think, John R. 
Pearson. 

Defendants here introduced in evidence the publication referred 
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to, purporting to be a notice of date April 2d, ’77, announcing a 

settlement of difficulty between the Giant owners and the Clara No. 

2 location, which reads as follows: 

j “ Notice. 

| “GAYVILLE, April 2, 1877. 
“We, the undersigners, owners and locators of the Giant lode, after 

eareful examination, have become thoroughly convinced that the 

lode known as the Clara No. 2 in no way interferes or conflicts.in 

any manner whatever with our interests on the Giant lode, and we 

do hereby relinquish all claim to the Clara No. 2 lode. 


902 “JOHN B. PEARSON. 
| “J. ENGLSBY. 
’ FAY. 


“W. GAY. 
“A. GAY.” 


That was handed to me the 7th of April; might have been a day 
or two before. 


903 JAMES A. Kry was then called as a witness on the part of 
defendant and testified as follows: 


I recollect the time of the commotion between the Gay party and 
the Clara party. I do not recollect the exact date of the building 
of the second fort on Clara Hill, but the boys would be in my house 
every night talking and guessing at the date. I should say it was 
the latter part of March, 77. It was built somewhere about the 

time Johnnie Slaughter was killed. 


904 I. J. AMeEs was then called as a witness on the part of de- 
fendant and testified as follows: 


I had charge of the Gold Run toll-road from December, ’76, until 
April or May, 77. There was but very little work done on that road 
in the months of February and March, 77. I paid off the men that 
worked on the rvad, and there was no work whatever done by Tom 


Mahan. 
On cross-examination the witness further testified: 


I kept the books of the road; kept them as regularly as I could. 
The men that worked on the road reported to me. C. I*. Thompson 
was an owner in the road at that time, and I credited him with 
some work, and also Mr. Weber. 


905 Tuomas F. Maian was then recalled on the part of defend- 
ant and testified as follows: 


I was present on the Gold Run ground in the month of May, ’77, 
along with Jack MeMasters, John B. Pearson, MeIntyre, Flaherty, 
and some others; Jack Dawson was there. They called him over to 
point out some trees or stakes to them. He pointed out a tree or 


- stump, but I cannot tell how far it was from the south end of the 
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Bobtail, as I did not pay much attention to it. I know when the 
second fort on Clara Hill was built. There were seven or eight en- 
gaged in building it—Delaney, Gibbons, Mallory, Moore, Gunn, 
Lackey, MeMasters, & myself. It was built in the neighborhood of 
300 feet in an easterly direction, on the ridge of a hill from the Bob- 
tail and Clara No. 2 shaft. It was in a conspicuous position. It was 
built of logs, with small dry logs on top covered with sand. It was 
built on the latter part of March, after the 15th some days, because 
Gay did not send his men to w ork until after that time ; then ‘they 

were put off, and we built the fort then to keep them off. 
906 Frank Covle & I stopped there one night. I know about the 

the time Johnnie Slaughter was killed ; that was about the 
26th of March, and the fort was built a few days before that. The 
settlement between the Giant and Gay party was published in the 
Deadwood Daily Times. 


On eross-examination the witness further testified : 


At the time of the McIntyre survey I went up with Sam McMas- 
ters and two or three others. I do not know whether Dawson was 
with us or not. I do not know what McIntyre said to Dawson nor 
Dawson to MeIntyre. They went off on one side & [ did not hear 
their conversation. I did not hear McIntyre say anything to Daw- 
son except to call him to point out that Gold Run stake. 


Re-ex:: 


Gibbons attended Canty’s funeral. I have no recollection of his 
sleeping a night in my cabin after the 14th of February. I think 
he was a little superstitious on account of the death of Canty. 

After the funeral he went to Jack McMasters’ cabin for a day 
907 ortwo & then to Deianey’s & McGowers. 

And now, inasmuch as the matters aforesaid are not of rec- 
ord, and the foregoing bill of exceptions and case containing all the 
evidence offered by either party on the trial of this cause, and the 
defendants having filed their motion to correct the findings of fact, 
and the court having overruled said motion, and the defendants hav- 
ing duly excepted to said ruling of said court on said motion,and the de- 
ftendants having thercupon filed their motion for a new trial, and the 
court having overruled said motion for a new trial, the said defendants 
having duly excepted to said ruling of said court on said motion for 
anew “trial, and to the judgment thereon rendered, and the defend- 
ants having prayed the court here to sign, se a allow this their bill 
of exceptions and case, as appears in books 1, 2,3, 4 & 5 of abstract 
of testimony, and order the same to be made a part of the record in 
this cause, the judge of said court now here settles and signs this 
bill of exceptions and case,and orders the same made matters of rec- 
ord, and the clerk of said court will file the same as a record in said 
cause. 

Done in open court on the 5d day of December, A. D. 1881, the 
settlement of this bill of exceptions and case having been had 
within the proper time, as allowed by the court, upon the agreement 
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of the respective parties, duly filed, and by orders of the court, from 
time to time duly made and entered in the records of said court. 
G. C. MOODY, Judge. 


908 In the District Court [of] the First Judicial District. 


CALEDONIA GOLD MINING Company (Iormerly Henry Lackey et al.), 
US. 
JOHN Noonan and THomas I. Manan. 


TERRITORY OF DAKOTA, es 
County of Lawrence, 


I, the presiding judge of said district court, who presided at the trial 
of the above-entitled action, do hereby certify that the foregoing papers, 
to wit, the summons, complaint, answer, order substituting the Cale- 
donia Gold Mining Company as plaintiff, the amended and substi- 
tuted complaint, answer to amended and substituted complaint, the 
replication, the journal entry of July 15, 1880, amendment of com- 
plaint, findings of fact and conclusions of law, the remarks of the 
court accompanying the decision, motion to correct the findings of 
the court, the journal entry of November 29th, 1882, denying ‘said 
motion, motion for a new trial, the order overruling motion for a 
new trial, the judgment and decree, bill of exceptions are contained 
in and constitute the whole of the Judgment-roll in in the above-en- 
titled action as the same remains of record in said district court. 

Dated this 1st day of July, A. D. 1882. 

G. C. MOODY, Judge. 


909 In the District Court of the First Judicial District. 


TERRITORY oF Daxkora, | 
County of Lawrence, | 


I, Frank J. Washabaugh, clerk of the district court within and 
for said county of Lawrence, in the first judicial district of the Ter- 
ritory of Dakota, do hereby certify that the above and foregoing is 
a full, true, correct, and complete transcript and copy of the notice of 
appeal and proof of service thereof, of the judgment roll, and of the 
certificate of the judge in the above-entitled action, wherein the 
Caledonia Gold Mining Company is plaintiff and John Noonan and 
Thomas F. Mahan are defendants, as the same now remains of 
record in said court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court this lst day of Juiy, A. D. 1882. 

[ SEAL. | FRANK J. WASHABAUGH, Clerk. 


910 Be it remembered that at aterm of the supreme court of 

the Territory of Dakota begun and held at the capitol, in 
Yankton, the seat of government of ‘said Territor y,on the first Tues- 
day of October, on the 4th d: ay of the term, to wit, on the 6th day of 
October, A. D. 1882—present, A. J. E dgerton, chicf Justice, and G. 
C. Moody, J. P. INKidder, and 8. A. Headson, associate Justices of said 
court—the following proceedings were had, to wit: 
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Appeal from the District Court, First Judicial District. 
Tue CaLEpontaA GoLip Minina Co., Formerly Henry Lackey et al., 
Respondent, 
US. 
JouN Noonan & Tuos. F. Manan, Appellants. 
And now, this 6th day of October, 1882, the above cause coming 
on for argument & hearing in its regular order on the calendar, & 
comes D. McLaughlin, Esqr., of McLaughlin & Steele, with argu- 
ment for John Noonan et al., appellants. 
And now, on the 7th day of October and on the 5th day of the term. 


Appeal from the District Court of Lawrence County, 1st Judicial District. 
THe CaLeponxtaA GoLp MixixnG Company, Respondent, 
US. 
JoHN Noonan & Tomas I. Manan, Appellants. 


911 And now, this 7th day of October, 1852, andon the 5th day 
of the term, the above cause coming for further argument, D. 
McLaughlin continuing his argument for said appellants. 


And now on the 9th day of October, 1882, and on the 6th day of 
the term. 


= 


Appeal from the District Court of Lawrence County, 1st Judicial District. 
Tur CaLepontaA GoLtp MINING Company, Respondent, 
V's. 
JouNn Noonan & Tuos. IF. Maan, Appellants. 


And now, this 9th day of Oet., 1582, the above-entitled cause com- 
ing on for further argument, D. McLaughlin, Esqr., appearing for 
appellants. 

And now, on the 10th day of October, 1882, and on the 7th day of 
the term. 

Appeal from the District Court of Lawrence County. 
THe CALEDONIA GoLp MininG Company, Respondent, 
Ss. 

Jounx Noonan and Tuos. I. Manan, Appellants. 


And now, this 10th day of October, 1882, the above-entitled action ‘ 
being further argued by Justrery C. Skinner, one of the attorneys for 
sald respondent. 
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912 And now, on the 1ith day of October, 1882, and on the Sth 
day of term. 
THE CALEDONIA GoLD MINING Company, Respondent, 
Us, 
Joun Noonan & Tuos FL Matay, Appellants. 

And now, this 11th day of October, A. D. 1Ss2, Mr.Win. EH. Clagett 
proceeds with argument In behalf of the respondent in the above- 
entitled action. 

And now, at 3 o’clock p. m., D. McLaughlin for the appellants. 

And now, at 6 o'clock p. m., court adjourned to Thursday, Oct. 12, 
1882, at 9 o'clock a. m. of said day. 


And now, on the 12th day of October, 1582, and on the 9th day 
of term. 
Appeal from the District Court of Lawrence County. 


THE CALEDONTA GoLp MINING Company, Respondent, : 
US. 
Joun Noonan & THoomas I. Manan, Appellants. 
And now, this 12th day of October, 1882, D. MeLaughiin, Esqr., 
proceeds with his closing argument for said appellants, and there- 
upon cause [is] submitted to the court. 


915 Bill of Costs and Dishursements by Respondent. 


In the Supreme Court, Territory of Dakota. October Term, A. D. 
1882. 
Tir CaLteponta G. M. Co., Respondent, 
Us. 
JNo. Noonan and Tuos,. I. Manan, Appellants. 


To printing original brief, 55 pages and back, (@ 81.50 per 


a eee SSO oO 
To printing supplemental and additional brief, 21 pe wes, at 
$1.00 per page------------------------------------ S21 
To printing abstract of evidence on behalf of responde nt, | 
6 pawes, at $1.00 por page... ...... ........-.-..66.2.0005 FB 


S112 50 
TERRITORY OF Dakora, | ™ 
Yankton County, J 


T. L. Skinner, being duly sworn, says he is one of the counsel for 

respondents in the above-entitled cause; that he is informed and 

fully acquainted with the amount of costs expended in print- 

914 ing in this cause by the respondent in this court, and that 

the above statement is a true and correct account of respond- 

ent’s disbursements made in this action and incurred, and which, as 

affiant verily believes, respondent is entitled to have taxed as costs 
4O0—170 


ee 
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in his behalf if the judgment of the court below be affirmed by this 
court. | 


T. L. SKINNER. | 


Subseribed and sworn to before ine this 10th dav of October, 1882. 


[SEAL.] B.S. WILLIAMS, Clerk. 


915 In the Supreme Court of Dakota Territory. October Term, 
1882. - 
THe Careponta G. M. Co., Respondent, 
Us, 
Jno. Noonan and Tos. F. Maman, Appellants. 


To Messrs. McLaughlin and Steel, att’ys for appellants. 
GENTLEMEN: Please take notice that on the accompanying afh- 
davit the undersigned will, in case the judgement in this cause be 
attirmed which was rendered in the court below, and upon the 
entry of the judgment of affirmance here, ask the clerk to tax in 
such judgment the sum of $112.50 as respondent’s costs in this 
appeal. 
Yankton, D. T., Oct. 10th, 1882. 
WM. H. CLAGETT anp 
T. L. SKINNER, 
Attys for Respondent. 


a . ; ai e 
916 [Endorsed:] In supreme court. Caledonia G. M. Co., ~,* 
respondent, 7. Jno. Noonan and Thos. F. Mahan, appellants. 
Notice & motion to tax cosis. Service admitted without prejudice Oct. 
LOth, 1SS82, v7 ithout prejudice, McLaughlin & Steele, att vs for def 'ts. 
Win. H. Clagett and T. L. Skinner, att’ys for respondent. Filed 
Oct. lith, 1S82. B. S. Williams, clerk. 
917 Appeal from the District (Court of Lawrence County. 
In the Supreme Court. October Term, 1882. 
THe CALEDONIA GoLtp MiInina Company, Plaintiff, 
Us. 
JOHN NooNAN & Thomas FEF. Manan, Defendant-. : 
THe Unirep States or AMERICA, | 
ow ; " - SS 
lerritory Of Dakota, J 
a 


This action coming on to be heard at the October, A. D. 1882, term 
of said supreme court, at the supreme court room, in the city of 
Yankton, D. ‘P.—present, A. J. Edgerton, chief justice, and G. C. 
Moody, J. PB. Ikidder, and S. A. Hudson, associate justices—and the 
appeal herein having been argued by Daniel McLaughlin, Esqr., for 
the appellant, and by W. H. Clagett & T. L. Skinner, Esqrs., for the 
respondent, and the court having advised thereon, it is now here 
considered, ordered, and adjudged that the judgment of the said dis- 
trict court within and for said Lawrence county, appealed from 
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herein, be, and the same is hereby, in all things athirmed; and it is 
further ordered that this cause be, and it is hereby, remanded to the 
district court for further proceedings according to law and the judg- 
ment of this court. 

And it is further considered and adjudged that the plaintiff and 
respondent have and recover of the detendants & appellants its his 
costs and disbursements on this appeal expended, taxed and allowed 
at —. 

By the court, all the justices concurring: 

A. J. EDGERTON, 
Chief Justice Supreme Court, D. T. 


918 [Endorsed:] Insupreme court, Territory of Dakota. October 

term, 1882.) The Caledonia Gold Mining Company, plaintiff, 
vs. John Noonan & Thomas F. Mahan, defendant. Filed this 14th 
day of October, 1852. B. 8. Williams, clerk. 


919 In the Supreme Court, Territory of Dakota. 
CALEDONIA Gorp Minina Company, Plaintiff & Respondent, 
's. 

JoHN Noonan & Tomas F. Manan, Defendants & Appellants. 


Now, on this 14th day of October, A. D. 1882, it being the Octo- 
ber term thereof, this cause having been heard and determined by 
this court, it Is— 

Ordered, That the findings of fact of the said first Judicial district 
court, from whence this cause came, be, and the same are hereby, 
adopted by and made and constituted as the findings of this court 
In said cause, to the end that the said defendants may have the ben- 
efit thereof if they shall perfect their appeal to the United States 
Supreme Court. 

By the court: A. J. EDGERTON, 

Chief Justice. 
920 CALEDONIA GoLD MINING CoMPANY 
Us. 
JouN Noonan & Tomas I. Manan. 

Upon motion of counsel for the defendants & appellants and by 
consent of the plaintitf’- counsel 

Ordered, The remittitur in this case by stayed for ninety days from 
this date, to enable defendants to perfect their appeal to the Supreme 
Court of the United States if they shall be so advised. 

October 14th, 1582. 

By the court: A. J. EDGERTON, 

Chief Justice. 
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921 Appeal from Lawrence County. 


In Supreme Court, October Term, 1882. 
CALEDONIA GoLtp Mintinc Company, Plaintiff & Respondent, 
US. 


JouN Noonan and Tiromas I’. Manan, Defendants and Appellants. 
Unirep States or AMERICA, Territory of Dakota: 

McLaughlin and Steele, Esqs., for appellants; W. H. Claggett and 
T. L. Skinner, Esqs., for respondent. 


Opinion of the Court. 
Moopy, J. 

This action was brought to determine conflicting claims to min 
ing ground situated in Whitewood quartz mining district, Law- 
rence county. The plaintiff claims by virtue of the Caledonia loca- 
tion, and the defendant by a location called the Bobtail. The de- 
fendant Noonan, claiming to be the owner of the Bobtail, apphed 

for a patent, and pending that application, after making 
922 the requisite protest to stay the issuance of patent, the plain- 
tiff brings this action. 


The trial was to the court without a jury. Judgment was ren- 
dered for the plaintiffand the defendants apneal. 

Ninety-eight assignments of error appear in defendants’ brief, 
being the same as those stated in the motion for a new trial, all of 
Which that it is important should be now noticed can be classi- 
fied and disposed of in four general propositions. 

The first relates to the manner of making an amendment to the 
complaint and making the defendant Mahan a party thereto during 
the trial. 

The second to the admission of certain secondary evidence and 
depositions. 

The third to the admission of evidence of acts of location performed 
and declarations made regarding the disputed claims prior to the 
25th day of February, 1877, and while they were still covered by the 
Great Sioux Indian reservation. 

And fourth to the alleged insufficienty of the evidence to sustain 
the findings and decision of the district court. 

Notwithstanding the defendant Noonan, when he applied for the 
patent, claimed to be the sole owner of the Bobtail and to take the 

title to himself, and that the action was brought upon that 
25 theory, it became apparent during the progress of the trial 

that his grantor, Thomas I’. Mahan, who claimed still to have 
an titerest in the claim, was a proper, if not a necessary, party toa 
complete determination and settlement of the question involved in 
the controversy. And thereupon, by consent of all the parties, the 
eourt made an order making Mahan a party defendant, and the 
following minute was entered in the journal after the title: “ Now, 
on this 15th day of July, A. D. 1880, the tria! of this cause resumed 


rr fot ¥ 


CR bed Oot lo — 


mre) fm 


wt Ao 


HO om 


_ bh—_ eo TH fe 
we — —_—— 2 eee 


7 
_— 


_ 
—T 


THE CALEDONIA GOLD MINING COMPANY. O17 


By consent of all parties, Thomas I*. Mahan is made a party defend- 
ant jn this action. Counsel for defendant appears and answer- in- 
stanter for him any amendments to pleadings required during the 
pendency of this action or at its conclusion.” 

The authority to cause such an amendment to be made cannot be 
doubted. Section 142, Code of Civil Procedure, among other things 
provides: “Vhe court may, before or after Judgment, in furtherance 
of justice and on such terms as may be proper, amend any plead- 
ing, process, or proceeding by adding or striking out the name of 
any party,’ &e. 

Mahan was in court as a witness and was assisting in the 

924 conduct of the defense, and upon such consent order being 

made the attorneys for the other defendant of record at once 

appeared for him, the understanding being had that thereafter and 
before judgement the pleadings should be arranged accordingly. 

Thereupon the trial proceeded wit- the two partie- defendants, 
they joining in all the subsequent proceedings, including the motion 
to correct the findings, motion for a new tri al, objections, exceptions, 
ete., and they join in this appeal. Before judgement and when the 
plaintiff's s counsel came to perfect the record as to Mahan, instead of 
rewriting the complaint and inserting the name of Mahan where it 
would properly come, as Is the regular and much the better prac- 
tice, they made and served upon defendants’ counsel and _ filed wit- 
the judgment roll an amendment to the complaint in these words 
after the title: “ Now comes the above-named plaintitf, and in pur- 
suance and by authority of the court hereinbefore made on the Loth 
day of July, 1880, making the said Thomas I. Mahan a defendant 
in this action, amends its amended and substituted complaint which 
was herein filed November 6, 1879, by inserting therein the name 

of the said Thomas I’. Mahan as a defendant, and by insert- 
925. ing in and adding to said complaint, immediately after the 

subdivision thereof numbered 9,and before the prayer thereof, 
the following allegations, to wit: 

“VQ. And plaintiff further avers that the defendant, Thomas I. 
Mahan, has, or claims to have, some right, title, or interest adverse 
to plaintiff in or to that portion of the said Caledonia lode claim 
above described by survey; that said claim of said defendant Mahan 
is with foundation or right as against the plaintiff, but said Mahan . 
persists In the same and makes said claim, as plaintiff is informed 
and beheves, under the said alleged or pretended location of the said 
alleged Bobtail lode claims above described as co-owner with or 
claiming under the same right as defendant Noonan, as above men- 
tioned, and that said claim of said Mahan casts a cloud upon plain- 
tiff’s title to said portion of said Caledonia lode above deseribed, 
and plaintiff therefore makes said Mahan a defendant in this action 
and asks the same judgement, decree, and relief against him as 1s 
hereinafter prayed against said defendant Noonan. 

“CLAGETT & DIXON, 


“cLttorie ys for I Maintith.” 


926 No objection was made in the district court to this mode 
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of amending a pleading, nor was the attention of that court in 
any way called to it. Upon this appeal the objection for the first 
time is made. It is alleged to be an irregularity and also that this 
amendment to the compl: lint is an amended complaint and takes 

the place of the original, the argument being, as it is (as assumed) 
an amended complaint, and as it does not in and of itself state a 
cause of action, the judgment cannot be sustained. 

It is quite true that an amended pleading takes the place of the 
pleading amended, and that the original drops out of and ceases to 
be a part of the record, and it Is also true that the mode of making 
amendments of pleadings recognized by our practice 1s by rewriting 
the pleading, leaving out such “other allegations as may be desired, 
so that all the parts of the pleading shall be in one instrument or 
paper and be complete in itself. 

But this subsequent writing does not purport to be an amended 
complaint—only an ame mdment to the complaint. At the worst it 
is but an irregularity, which cannot be taken advantage of for the 

first time upon appeal, 
927 No doubt if the attention of the district court had been 

called to it the regular and proper practice would have been 
enforeed and the plaintiff compelled to rewrite the complaint, in- 
serting the name of Thomas F. Mahan in its proper place. Even 
in this court, if it was necessary, it would be within the power of the 
court to cause so technical an objection to be obviated by having 
both writings incorporated together, as it would involve nothing 
ereater than the performance of some clerical labor by the plain- 
tiff’s counsel or other person, and would not in any way affect or 
change the rights of the parties ; but it is not necessary. The com- 
plaint, the order, the minute entered upon the journal, the amend- 
ment, and the subsequent proceedings make the record complete as 
to Mahan, as well as Noonan, and they cannot be heard now to 
complain of the form of proceedings which do not affect their sub- 
stantial rights. 

We are constrained to this view by the express com-and of the 
statute. Section 145 Code of Civil Procedure is as follows 

“The court shall in every stage of the action disregard any 
928 error or defect in the pleadings or proceedings which shall 
not affect the substantial rights of the adverse party, and no 


judgment shall be reversed or affected by reason of such error or 


defect.” 

But it is said Mahan has not answered the complaint, and upon 
the argument it seemed to be cherished as a merit that his coun- 
sel had advised him not to answer. It is only his fault if he has 
not, and he may be now liable to the consequences of a default, but 
with the agreement on the trial the plaintiff seems to have complied, 
as the action has been tried and determined and all proceedings 
taken as though he had answered in full. Certainly the adverse 
party is no way subject to censure for his not answering. He had 
the fullest opportunity to do so and has stipulated to answer at 
once. More than likely the answer of his co-owner and codefendant 
was deemed sufticient, as 1t not only puts in issue the plaintiff’s title, 
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but sets up the title in both Noonan and Mahan—all that Mahan 
could possibly plead for himself under the proofs. In any event it 
is not in courts of justice regarded as meritorious for a party 
929 toseek advantage by reason of his own laches. We might 
have dismissed this point with much less consideration, as no 
mention is made of it either in the motion for a new trial or any- 
where in the bill of exceptions. 

Upon the trial the plaintiff, to prove its corporate existence, offered 
in evidence, in addition to the proofs of use, a copy of its articles of 
incorporation certified by the county clerk of the city and county of 
San Francisco, the place of its principal business, under his seal of 
office, to which was appended a certificate of the seeretary of state 
of the State of California, under the great seal of the State, both cer- 
tificates reciting that it is a copy of the original now on file in their 
respective offices, and also a similar copy certified to by the secre- 
tary of the Territory as [a] copy of the articles on file in his office, 
with the great seal of the Territory attached. In connection with 
these the laws of the State of California relating to the organization 
of incorporation- were produced and offered in evidence without ob- 

jection, by which laws it appears that such articles are re- 
930 quired to be filed, one in the clerk’- office of the county in 

which the principal place of business is situated, and a copy 
thereof with the secretary of state. Both of these for the purpose of 
incorporation may be considered as originals. 

To the introduction of these certified copies a general objection 
was interposed that they were Incompetent, irrelevant, and imma- 
terial. Upon this appeal it is for the first time objected that they 
are not properly certified and authenticated as required by the acts 
of Congress and that the certificates are signed by the officers named 
by deputy. 

Without stopping now to determine whether these objections 
would have been good if made in the court below, but conceding 
they would have been well taken, the question arises whether such 
objection taken for the first time upon appeal can be made available. 

No rule of practice is better settled than that w-ere an objection 
to evidence could have been obviated upon the trial if specifically 
pointed out, an exception which does not specifically point out such 
objection will be unavailing upon appeal. 

Says Mr. Waite in his work on practice, a text which is sup- 
931 ported by all the cases to which our attention has been called 
and denied by none: 

“Where a specific objection might have availed, a general objec- 
tion will not be sufficient to raise the point on appeal, especially if 
the difficulty might have been obviated if such specific objection 
had been made.” 

“Where an exception to evidence is so general in its character as 
not to indicate the particular ground on which it was made, the ex- 
ception will be unavailing unless the character of the objection was 
such that it could not have been obviated on the trial had it been 
specifically pointed out.” 

“Tt is well established that the courts do not favor any unfair or 
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secret mode of raising an objection, and therefore any objection 
which might have been fairly answered if seasonably made will be 
disregarded on appeal unless specifically taken below.” 

Waite’s Prac., V. 38, p. 206; V. 4, p. 250. 

Torley & Bacon, 70 N. Xu of. 

Levin & Russel, 42 Jd., 251. 

Williams & Sergeant, 4+ /d., 481. 

Bell & Meagher, 14 Otto, 28s. 

Braly & Reese, 61 Cal., 447. 

Waterville M. Co., V. B, 9; Hon. Pr., 27. 

KKnapps v. Schneider, 24 Vis, 70. 

City of Ripon v. Bettel, 30 fd... 614. 

Columbia, Del., Bridge Co. v. Geisse, 38 N. J. Law, 39. 

Burton & Driggs, 20 Wal., 125. 
932. Merrih v. Seamon, 6 N. Y., 168. 

Coon v. S. & N. RR, Oo fd, 492-0651. 


If the specific objection had been made it would have been easy 
for the plaintiff to bave supplied the certificate required by act of 
Congress or to have made other legal proof. The act of Congress 
providing for this kind of evidence is cumulative and not intended 
to supersede the common-law rules of evidence. 

The evidence was secondary in its character. It was material, 
relevant, and competent to prove a compliance with the law of in- 
corporation of California, and only objectionable because the addi- 
tional certificate was not appended or other proofs made. Nothing 
is better understood than the rule which requires the objection to 
secondary evidence to be made specifically upon the ground that it 
is not the best evidence, or the objeetion to the introduction of an 
written Instrument in evidence upon the ground that its execution 
has not been proven to be made upon that specifie ground, to be of 
avail ina bill of exceptions. These rules are only fair and just to 

the trial court and to the adverse party. 
958 Ifthe objection goes to the merits and cannot be obviated, 
then a general objection may suffice, because in such case the 
evidence cannot be made available to the party by any subsequent 
acts. 

To hold that a party may upon a trial interpose a general objec- 
tion In no Way pointing out the defect of which he complains, and 
which could be easily and speedily remedied, and then for the first 
time in the appellate court raise the merely technical objection that 
the paper offered was not suflicienly certified or authenticated or 
otherwise proven, would be opening the door to the grossest unfair- 
ness and would be trifling with the administration of the law. 

If parties desire to avail themselves of such objections they 
must makethem in the trial court with such particularity and so 
specifically that this courtean see that such trial court has passed upon 
the very question presented here. Not one case has been ealled to 

our attention where a contrary doctrine is sustained. 
954 We have treated this question altogether independent of 
the proots which were given of the acts of this plaintiff asa 
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corporation in good faith, and the expenditure of many thousand 
-Adollars in the conduct of its business in this Territory, together with 
other facts. ‘These facts were sufficient to establish its de facto exist- 
ance, no proots being offered to thé contrary. 

The same views we have expressed with reference to the articles 
of incorporation will apply with equal or more force to the ques- 
tions made with regard to the reading of the depositions ef Neithly 
and Chizzum., 

The objections and exceptions are of the same character as those 
before given, and now it is urged that it does not appear in the evi- 
dence that Keithly was proven to have been out of the country, nor 
does it appear that appended to the Chizum deposition is a notice of 
the taking. 

In addition to the difficulties in. the way of considering this ex- 
ception already suggested in the absence of its appearing affirma- 
tively that no such proof was made to the trial court & that the 

reading of the deposition was objected to on that specific 
935 ground, this court must presume sufficient grounds were laid 

and sufficient proofs was made to authorize the reading of 
the depositions. 

We cannot, without extending this opinion to a great and useless 
length, notice the several instances in which similar technical ob- 
jections are now sought to be made for the first time in this court to 
the admissability of ‘evidence against Which no objection or no spe- 
cific objection was made in the district court. Suffice it to repeat 
what we have before in substance said in this case and held in other 
pases: Parties must point out to the district court the precise ques- 
tion upon which they seek a ruling, and must be able to put their 
fingers upon and show to this court the very error of which they 
complain in such ruling. It will not answer to put into the billa 
general objection in nowise calculated to inform the trial court or 
the adverse party what is the ground of the objection and then at- 

tempt here to spring a trap and thus unfairly obtain a new trial 
936 of the action. Numerous objections were made to evidence In- 

troduced by the plaintiff of acts relating to the location of 
these mining claims and to declarations of the defendants and 
their grantors prior to the 25th day of February, 1877, the date on 
which by the cession of the Black Hills by the Sioux Indians the 
lands in controversy became open to exploration and purchase. 

This court has before held that no rights could be acquired to 
any lands in the Black Hills prior to the 28th of February, 15877, 
by reason of the existence until that time of the Sioux Indian reser- 
vation covering that part of the Territory. 

Uzley v. Garrison. 

French v. Lancaster. 
And therefore, if the plaintiff’- rights rested upon aets of location done 
prior to such date, these objections would present the question 
squarely, and, following the former decisions, we would be necessarily 
compelled to hold the ‘objections well taken. 

The right of possession to a quartz mining claim depends, 

937° = after a discovery of the vein within the limits of the claim, 
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formance of certain acts of location and a con- 
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dence and all the tindings having reference to matters occurring 
prior to such date the findings abundantly support the judgment in 
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plaintiffs favor and the evidence clearly and fully support and au- 
thorize the findings. 

The defendants are therefore in nowise prejudiced by such evi- 
dence or such findings as are objected or exeepted to for the reason 
stated. 

[na trial fo the court findings being made evidence wholly im- 
material, which does not enter into and could have no influence 
upon the findings, which are the basis of the judgement, and upon 

which it rests, does not prejudice the defeated party, and the 
W539 admission of such evidence is not error for which a judg- 
ment will be reversed. 

Immaterial findings which are not the basis of the judgment or 
other sufficient findings appearing in the record will not vitiate the 
judgement or cause its reversal. 

This question In this case is the precise question which was in- 
volved in Golden Terra Mining Co. v. Smith, administrator, e., 
decided in this court. 

ln that case the court held that findings of acts of location of a 
mining claim done prior to the 28th of february, 1877, and the ad- 
niission of evidence of such acts did not prejudice the plaintiff! and 
Was not a ground for reversal, the findings in that case, as in this, 
making a clear distinction between facts occurring before and after 
that date. | 
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In the case of French v. Laneaster, which is cited by defendants 
as sustaining their view, the trial was toa jury, and a general ver- 


~ dict was rendered. Therefore it was impossible in that case to make 


the distinction made in this and the Golden Terra case, as it was 
not possible to determine what portion of the evidence entered into 
apd aided in making up such general verdict. These eases are 
readily distinguishable. 
940 Again, In the case at bar both parties in their pleadings 
claim by reason of location made before and relocations made 
after February 28th, and the evidence was directed to such separate 
and distinet Issues, so there could be no confusion and no room for 
prejudicing the defendants’ rights by receiving such evidence. 

We follow the decision in the case of Golden Terra Mining Co. v. 
Smith in this, and hold no error prejudical to the defendants re- 
sulted from the introduction of the evidence in question. 

The remaining questions are properly grasped under the allega- 
tion of the defendants that the tindings are not supported by the 
evidence. 

The rule which this court has several times announeed as bind- 
Ing it precludes us from trving the eause anew. Under the practice 
act of the Territory now in foree this court in this ease is empowered 
to correct the errors occurring In the district court, but cannot try 
the case anew. The evidence was taken orally and comes here by 
bill of exceptions. We can only examine it for the purpose of con- | 
sidering the exceptions, and among them the exceptions to the de- 
cision upon the ground of the insutliciency of the evidence to sustain 

it. 
O41 Therefore we are only to look into it. The evidence upon 

these exceptions now being considered to ascertain) whether 
there is a substantial conflict in the evidenee, and whether the 
material findingsare supported by sufficient and substantial evidence, 
if the findings are thus supported we cannot say the district court 
has, In makine them, erred. We cannot weigh the evidence and 
determine its preponderance between the parties. That is. the 
province of the district court. There the demeaner of the wit- 
nesses, the manner of testifving, and many almost Intangible cireum- 
stances can be observed and appear which aid the trier to determine 
the credibility of the witnesses and the weight to be given their 
testimony. ITere we have no such opportunity. 

This cause took some four weeks to trv. The abstract contains 
nearly four hundred printed pages of testimony abbreviated. Sufli- 
cient of it has been read upon the argument in this court during 
the-five davs devoted to it) to make it entirely clear that there was 
ereat conflict of evidence and that the material findings are all 
fully sustained by the evidence, and therefore the exceptions to the 
decision for insufliciency of the evidence to sustain it are not well 

founded, 
42 No other questions of sufficient importance to require atten- 
tion in this opinion are made. 

The judgement of the district court is atlirmed, all of the justices 
concurring. 
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Company rv. John Noonan & Thomas F. Mahan. Opinion 


of the court. Moody, J’e. Published & filed this 28th day of Octo- 


943 TEndorsed:] In supreme court. The Caledonia Gold Min- 


In the Supreme Court of the Territorv of Dakota, ss: 


Tire Caneposta Gornp Minrxa Company (Formerly Henry Lackey, 
P. Elliott, John M. Murphy, James Lynch, Michael Heffron, 
\MIanning, John Morrow, Peter O'Neill, and Robert Curlin), 


Joun Noonan and Toowras F. Manan Appellants. 


The above-named John Noonan and Thomas F. Mahan, appel- 
lants, conceiving themselves aggrieved by the final judgment and de- 
cree entered on the 14th day of October, A. D. 1582, in the above- 
entitled cause, do hereby appeal therefrom to the Supreme Court of 
the United States. and they pray that their appeal may be allowed, 
and that a transcript of the record, proceedings, bill of exceptions, 
ete., in the sai se duly authenticated, may be sent to the Supreme 


{ { ot [ = - 
MeLAUGHLIN & STEELE, 
Attorneys for Appellants. 
945 The appeal in the foregoing ease is allowed, and the clerk 
<apreme court of the Territory of Dakota will 


transmit the record and proceedings in said cause, as prayed, to the 
Supreme Court of t [nited States, 
Yankton, Dakota, December 12th, A. D. 1882. 
A. J. EDGERTON, 
Chief Justice of the Supre wie Court of the lerritory of Dakota. 


O16 ifendorsed:] [In supreme eourt. Caledonia Gold Mining 
Company, respondents, rs. John Noonan et al, appellants, 
Notice of appeal. Filed December 12, 1882. B.S. Williams, clerk 


Ey Bond on App al, 
Supreme Court of the United States. 


Tie CAaneponta Gorb Mintna Company (Formerly Ienry Lackey, 
We.), Respondent, 
at 


Joun Noonan and Tromas PF. Maman, Appellant-. 


Know all men by these presents that we, John Noonan, Thomas 
I Mahan, Ben Baer, and William M. Baird, of the county of Law- 
rene ania Territory of Dakota, Lre held anid firmly bound unto the 
Caledonia Gold Mining Company, owning property and doing busi- 
ness In the county of Lawrence and Territory of Dakota, in the sum 
of five thousand dollars, to be paid to the said Caledonia Gold Min- 


9D” 


THE CALEDONIA GOLD MINING COMPANY. Jo 


ing Company, its successors or assigns; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 


‘erally, and one and each of our heirs, executors, and administrators, 


firmly by these presents. 
Sealed with our seals. Dated this 27th day of November, A. D. 


1852. | 
945 Whereas the above-named John Noonan and Thomas F. 
Mahan have appealed tothe Supreme Court of the United States 
to reverse the judgment and decree rendered in the above-entitled 


action by the supreme court of the Territory of Dakota on the Mth 
day of October, A. D. 18582: 

Now, therefore, the condition of this obligation is such that if the 
above-named John Noonan and Thomas I. Malian shall prosecute 
their said appeal to effect, and fo answers all costs and damages, In- 
cluding just damages for delay and costs and interest on the appeal, 
if they shall fail to make good their plea, then this obligation shall 
be void: otherwise to remain in full foree and virtue. 

JOHN NOONAN. a 
THOMAS F. MALTAN. [SEAL 
BEN BAER. [SI 
W. AM. BAIRD. [ 1 


Filed and delivered in the presence of— 
WILLIAM R. STEELE. 
JAMES 8S. MULLALY. 


TerriTrory OF Dakota, }) 
County of Lawrence, | 


SS: 
Be it remembered that on this 28th day of November, A. D. 1882, 
personally appeared before the undersigned, clerk of court, John 
Noonan, Thomas I. Mahan, Ben Baer, & Wm M. Baird, personally 
well known to me to be the persons described in & who executed the 
foregoing instrument of writing, and duly acknowledged to me that 
they executed the same for the uses and purposes therein expressed. 
In testimony whereof I have hereunto set my hand & attached the 
seal of said court the day and vear last above written. 
FRANK J. WASHABAUGITT, 
Clerk of Court. 
949 Uwnitrep STATES oF AMERICA, 
Territory of Dakota, County of Lawrence: 

Ben Baer and Wm. M. Baird, being duly sworn, depose and say, 
and each for himself saith, that he is worth the sum of five thou- 
sand dollars over and above his just debts and Nabilities, exclusive 
of property exempt from execution, and is a resident and house- 
holder in said county of Lawrence. 

BEN BAER. 
WM. AM. BAIRD. 

Sworn to before me this 28th day of November, A. D. 1882. 

PRANK J. WASHABAUGIE, 
Clerk Dis. Court in & for Lawrence County, D. T. 
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[ approve the above bond and the sufficiency of the sureties 
thereto this 12th day of December, A. D. 1SS2. 
J. EDGERTON, 
Chicf Justice of the Supreme Court of the Territory of Dakota. 
990) ‘yeti :] In — court. The Caledonia Gold Min- 
ing C om pany, Pes] ondent, vs. John Noonan ef al, eS 
Bond on appeal. Tiled this 12 da av ak December, 1852. 6. S. Wil- 


liams, clerk. 
951 In the Supreme Court of the Territory of Dakota. 


Tue CaLneponta Goip Mixing Company (Formerly Henry Lackey 
et al.,) Respondent, 
is. 
JouN Noonan and Trowas FL Maray, Appellants. 
[ hereby certify that Tam well acquainted with Ben Baer and 
William M. Baird, sureties on the bond of appeal to the Supreme 


Court of the United States in the above-entitled case: that each of 


them is a frecholder and resident of this county and Territory, and 
I consider cach of them worth the amount for which he has quah- 
fied in said bond over and above all his debts, Habilities, and ex- 
emptions allowed by law, and that they are amply good and _suffi- 
cle ha sureties on said bond on appeal. 

Witness my hand and the seal of the district court this 2d day of 
Decen ber, A. D. 1882. 


[ SEAL. | FRANK J. WASHABAUGH, 
Clerk First Dist. Court, D. T- 
Q5? [Fndorsed :] In supreme court. The Caledonia Gold Min- 


ne Company, respondent, ra. John Noonan et al. appellants. 
Certificate of clerk of district court. [iled December 12, 1882. _ B. 
S. Williams, clerk. 


993 UNITED STATES OF AMERICA, 88: 


To the Caledonia Gold Mining Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October, A. D. 1885, pursuant to an appeal filed 
In the clerk’s office of the supreme court of the Territory of Dakota, 
Wherein John Noonan and Thomas IF. Mahan are appellants and 
you are respondent and appellee, t 0 show caus ec, if any there be, why 
the judgment and deeree in the said appeal mentioned should not 
be corrected and speedy Justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of Deeember, in 
the year of our Lord one thousand cight hundred and eighty-two. 

AL J. EDGERTON, 
Chicf Justice of the Supreme Court of the Territory of Dakota. 
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THE CALEDONIA GOLD MINING COMPANY. Od 
Jot [Endorsed:] In supreme court. Caledonia Gold Mining 


Company vs. John Noonan e¢ al. Citation. Filed Dee. 50th, 


., 1882. B.S. Williams, clerk. Service of a true copy of the within 
“acknowledged, Dec. 25, 1882. T. L. Skinner, att’y for respondent. 


955 Affidavit of Value of Matter in Dispute. 


In the Supreme Court of the Territory of Dakota. 


THE CALEDONIA GoLp Mintna Company (Formerly Henry La-key 
[et] al.), Respondent, 
Us. 
JouHN Noonan and Tuomas I. Maran, Appellants. 
TERRITORY OF Dakota, |) —_. 
: . - Od. 
County of Lawrence, — | 
Thomas IF. Mahan, being first duly sworn, makes oath and says 
that he is one of the appellants in the above-entitled action, over 
the age of twenty-one years, and is well acquainted with the matter 
in dispute in said action and the value of the same; that the matter 
in dispute in said action is the title and right of possession of that 
certain mining claim and mineral land claim — by appellants as the 
‘“ Bobtail lode” and by respondent as the “ Caledonia lode,” the arga 
of the said mineral land in conflict being three & 7,4 acres ; that 
the value of said land so in conflict is, exclusive of the costs of this 
action, over the sum of one thousand dollars, being of the value 
of many thousand- of dollars, and that in addition to the 
956 value of said property appellant Noonan claimed a damage 
of one hundred thousand dollars from the respondent by 
reason of its mining and removal of ore from the said ground in 
conflict, which claim- for damages have been determined against said 
appellant by the juadgment and decree rendered in this action. 
TITOMAS FF. MAITLAN. 


Sworn to before me and subscribed in my presence this 28th day 
of November, A. D. 1882. 
[SEAL. ] THOMAS M. MULLALY, 
Notary Public, Lawrence County, Dakota Territ’y. 


957 [Endorsed :] In supreme court. Caledonia Gold Mining 
Company, respondent, vs. John Noonan ef al, appellants. 

Affidavit of value of property. Tiled this 12 day of December, 

1882. B.S. Williams, clerk. 

958 In Supreme Court, Territory of Dakota, ss: 

{, B.S. Willams, elerk of the supreme court within and for the 
Territory of Dakota, do hereby certify that the foregoing pages of 
manuscript and printed matter contained in the judgment roll and 
in books numbered 1, 2, 3,4, & 5 contain in themselves a full, true, 
& correct copy of the original transcript on appeal from the district 
court in and for the first Judicial district to this court upon which 
said cause was determined in this court, wherein the Caledonia Gold 
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JOHN NOONAN and THOMAS F, MAHAN, 
Appellants, 
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THE CALEDONIA GOLD MINING COMPANY. 


Respondent, 
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IN THE 


Supreme Court 


—OF THE — 


UNITED STATES. 


OCTOBER TERM, 1886. 
=a No. | (0. eee 


JOHN NOONAN anp THOMAS F. MAHAN, 


Appellants, 
vs. 
THE CALEDONIA GOLD MINING COMPANY. 
Respondent, 


STATEMENT OF THE CASE. 

This action was originally begun on the 14th of June, 
1878, by Henry Lackey, Louis P. Elliott, John M. Mur- 
phy, Michael Heffron, James Manning, John Morrow, 
Peter O'Neill and Robert Curlin, as plaintiffs, in the Dis- 
trict Court of the First Judicial District of Dakota Terri- 
tory, for Lawrence County, against John Noonan, defen- 
dant. 


The defendant claimed to be the owner of, and had 
applied for a patent to the Bobtail lode claim, situated in 
Lawrence County, Dakota. The plaintiffs adversed his 
application in the U. 8. Land Office, claiming to be 
the owneis of the Caledonia lode elaim, which conflicted 
with the Bobtail to the extent of three and forty-seven 
hundreths (3.57-L00) acres, and they brought this action 
to determine their right to the possession of the ground 
in conflict. The following diagram will illustrate the po- 
sition of the iwo claims, and the ground in dispute. 
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Subsequently, the Caledonia Gold Mining Company be- 
came the purchaser of the Caledonia claim as located in 
June, 1876, from one Thomas Bell, who had previously 
purchased it from the plaintiffs, during the pendency of 
the action, as it had been located in 1876. It was sub- 
stituted as plaintiff in this action by order of the court, 
without prejudice to the rights of the defendants. 

The plaintiff's story is set forth in its “‘ amended and 
substituted complaint,” (Printed Record, pages 10, 11, 12, 
13 and 14), and briefly told, is as follows : It is, and has 
been since September, 1878, a corporation organized un- 
der the laws of California, has complied with the provis- 
ions and requirements of the laws of Dakota Territory 
relating to ‘foreign corporations,” and, therefore, 
authorized to do business, acquire, hold and dispose of 
property in this territory, and was then doing business in 
Lawrence County. Its grantors (the former plaintiffs, ) 
had been the owners of the Caledonia lode since June, 
1876, had sold and conveyed the same to Thomas Bell in 
August, 1878, who in turn, sold and conveyed it to the 
plaintiff in December of the same year. ‘The inception of 
the Caledonia title is averred to have taken place by the 
discovery of the lode, and its location by Michael Lynch, 
Michael Heffron, Robert Curlin and James Manning, in 
1876. The usual acts of a locator, such as making a dis- 
covery of the vein, staking the same, posting and record- 
ing the location notice, and so forth, it says, were all done 
in June, 1876. Work to the valne of several hundred 
dollars was performed ; and, on or about the 15th day of 
March, 1877, these four men, together with Henry Lackey, 
Peter O'Neill, Louis P. Elliott and John M. Murphy, 
‘**made an ADDITIONAL and SUPPLEMENTARY claim and loce- 
tion of said Caledonia claim ;” and they had the notice of 
the same recorded in the Whitewood quartz mining dis- 
trict and County Register’s offices. The defendant, it 
says, claims some interest in a portion of the ground cov- 
ered by the Caledonia claim to the extent of three and 
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fifty-seven hundreths (3.57-100.) acres, by virtue of a 
certain alleged location of a quartz mining claim ealled 
the Bobtail lode, which he (Noonan) claims was made im 
February, 1876, by his predecessors in interest, and 
which it alleges was and is invalid, and a cloud upon the 
title of the plaintiff to the Caledonia. It asks that the 
defendant may answer, and set out particularly his claim 
to that portion of the Caledonia lode in conflict with the 
Bobtail and the nature of his claim thereto, and prays for 
an injunction, judgment and decree in its favor. 


The defendant’s answer to this complaint, is: 


1. A general denial of every allegation therein, except 
such as were thereinafter (in the answer) admitted. 


2. A denial of any knowledge or information sufficient 
to form a belief whether or not the plaintiff was a 
corporation, under the laws of California, or, whether 
or not it had complied with the provisions and require- 
ments of the laws of Dakota in regard to foreign corpo- 
rations, 


3. An admission that at the eommencement of this 


action the defendant claimed to be the owner of the 
Bobtail lode on the easterly side of Shumache Gulch, in 
Whitewood quartz mining district in said Lawrence 
County, and had made an application for a U.S. patent 
for the same; and that Henry Lackey and others (the 
former plaintitfs herein, ) filed their protest and adverse 
against said application in the United States Land oftice 
at Deadwood in said Lawrence County, and commenced 
this action to determine the right to the possession of the 
ground in conflict between the allegad Caledonia and 
Bobtail locations amounting to three and _ fifty-seven 
hundredths acres. : 


4. A statement of new matter constituting a defense 
and counter claim to wit: That on or about the 24th day 
of February A. D. L876, one H. 8S. Treton, one D. G. 


~ 
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Chizum and one Thomas E. Carey, citizens of the United 
States, discovered upon the mineral land of the United 
States, a ven or lode of valuable gold bearing ore near 
the head of Shumache Guich on the easterly side thereof, 
in said county and located thereon the Bobtail quartz 
lode, 1500 feet in length northwardly from the discovery, 
by a width of one hundred and fifty feet on each side of 
the centre of the vein ; that they sank a discovery shaft, 
and did the other acts of location, such as marking the 
boundaries of the claim, posting a notice of location at 
the point of diseovery, and having the same recorded with 
the District Mining recorder: that in March following, 
Carey sold and conveyed his interest in the claim to 
Ireton and Chizum ; and these latter about Mareh Ist, 
1877. sold and conveyed their interests to one Thomas 
IF. Mahan, who in December following sold and conveyed 
the claim to the defendant. 

That in the sale to Mahan, Lreton claimed and assumed 
to act as the attorney in fact of Chizum, without written 
authority. That Mahan took possession of the Bobtail 
claim at the time of LTreten’s conveyance ‘and began work 
thereon and was developing the same. That on March 
Doth, isve. and while so in possession he re-located the 
claim in his own name. and in hisown right as the Bobtail 
lode. believing himself to be the owner. and had the loea- 
tion ecriitieate reeorded in the reeords of the Whitewood 
Quartz Mining District m said Lawrence County, on the 
same, or on the tollowing day : and, in the office of the 
Yeagister OF Deeds of said county, about the 12th of May 
following. 

5). That there was a non-joinder of parties defendant in 
this action in this: After the commencement of this 
action, aud borore the substitation of the plaintiff, said 
Maban acocired by purehase and deed from Chizum, all 
his meibi, wie and tiiterest ia the Bobiail lode, and one or 
the oiber was a necessary parity to e complete determina- 


{tion of tie eoutroversy. 


(6) 
6. That the former plaintitfs, Heffron, Curlin, Mannnig 
and Lynch, went within the surface lines of the Bobtail 
lode claim in June, 1876, pretended to make a discovery 
of gold-bearing ore, and made a pretended location there 
of the so-called Caledonia claim, within the prior location 
of the Bobtail lode claim, which conflicted and still con- 
flicts with the same to the extent of three and 57/-LOO 
acres and, that said pretended Caledonia location was 
and is invalid. 

7. That before and at the time of the substitution of 
the present plaintiff in this action, the defendant Noonan 
and Thomas F. Mahan were the owners of the said Bob- 
tail lode — the metes and bounds, courses and distances 
of which are particularly given, and embrace an area of 
nine and 23-100 acres. That the plaintiff has wrong- 
fully and unlawfully entered upon the same and mined 
and removed therefrom about 20,000 tons of gold-bearing 
ore of the value of nine dollars per ton — the property of 
the defendant and Thomas I. Mahan, and has converted 
the same to its own use to the damage of the defendant 
and Mahan in the sum of one hundred thousand dollars, 
for which sum judgment is asked. A decree is prayed 
that as against the plaintiff. the defendant be adjudged 
the owner of the Bobtail lode. and entitled to the posses- 
sion of the ground in controversy. (Pr. record, pp. 15, 
16, 17 and 18.) 

The case came on for trial in the District Court on July 
12th, 1880, on the issues raised by the complaint and 
answer. (Pr. record, pp. 67 and 69), On the fourth day, 
July loth, the court by consent of the plaintiff and de- 
fendant crdered Thomas F. Mahan made a party defend- 
ant in the action. (Pr. record, pp 25 and 26.) The 
evidence, oral and written. was introduced, argument of 
counsel concluded. and the case submitted, Aug. 4th, LS8!. 
The court rendered its decision and filed its findings of 
fact and conclusions of law September 13th, LSSO, in Couey 
of plaintiff. ( Pr. record, p. 45.) 
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The defendants moved to correct the findings and con- 
elusions, but the court denied the motion November 29th, 
ISSO. (Pr. record, pp. 53 and 55. ) 


On the same day the defendants served a motion for a 
new trial. (Pr. record, p. 56.) which was overruled March 
Nth. ISSL. Mahan had voluntarily appeared but there was 
no pleading in the case making him a_ party defendant. 
On December 14th, 1880, an “Amendment of Complaint” 
was served and filed in which his name appears as a 
defendant. (Pr. record, p. 26. | 


The motion for a new trial was argued and submitted 


January LOth and 11th, US81. (Pr. record, pp. 56 to 66.) 


While this motion was under judicial consideration, the 
plaimtiff served and filed, what it ceils. a vepheation. (1'7. 
record, p. 18 to 25.) 

March Sth LSS1, upon overruling the motion for a new 
trial the court rendered judgment in favor of plaintiff and 
against the defendants John Noonan and Thomas F. Mahan 
for the possession of the ground in controversy. 


From the orders, decisions and judgment of the court 
the defendants appealed to the supreme court of the 
Territory of Dakota. (Pr record. p. 1.) The Supreme 
Court of the territory effimed ihe findings and judgment 
of the district court in all things. (Pe. record. pp. 314 
and So, 


From this last judgment the defendants have appealed 


| 

to this court: (Pr. record, pp. 824 and 325.) with the 
expectation and hepe of procuring a reversal of the judg- 
meat for errors of record, and a direction. that after con- 
sidcration of the whole ease, judément may be ordered 
for the defendants. 

Mahan had voluntarily appeared, and through counsel 
joined in the motion to correct the findings of fact and 
eonelusions of law ; and also in the motion for a new trial. 
acu devendant. But there was po pleading served cr filed 
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6. That the former plaintitfs, Heffron, Curlin, Mannnig 
and Lynch, went within the surface lines of the Bobtail 
lode claim in June, 1876, pretended to make a discovery 
of gold-bearing ore, and made a pretended location there 
of the so-called Caledonia claim, within the prior location 
of the Bobtail lode claim, which conflicted and still con- 
flicts with the same to the extent of three and 57-LOO 
acres and, that said pretended Caledonia location was 
and is invalid. 

7. That before and at the time of the substitution of 
the present plaintiff in this action, the defendant Noonan 
and Thomas F. Mahan were the owners of the said Bob- 
tail lode — the metes and bounds, courses and distances 
of which are particularly given, and embrace an area of 
nine and 23-100 acres. That the plaintiff has wrong- 
fully and unlawfully entered upon the same and mined 
and removed therefrom about 20,000 tons of gold-bearing 
ore of the value of nine dollars per ton — the property of 
the defendant and Thomas I. Mahan, and has converted 
the same to its own use to the damage of the defendant 
and Mahan in the sum of one hundred thousand dollars, 
for which sum judgment is asked. A decree is prayed 
that as against the plaintiff. the defendant be adjudged 
the owner of the Bobtail lode. and entitled to the posses- 
sion of the ground in controversy. (Pr. record, pp. 15, 
16, 17 and 18. ) 

The case came on for trial in the District Court on July 
12th, 1880, on the issues raised by the complaint and 
answer. (Pr. record, pp. 67 and 69), On the fourth day, 
July 15th, the court by consent of the plaintiff and de- 
fendant ordered Thomas F. Mahan made a party defend- 
ant in the action. (Pr. record, pp 25 and 26.) The 
evidence, oral and written, was introduced, argument of 
counsel concluded. and the case submitted. Aug. 4th. LS8!., 
The court rendered its decision and filed its findings of 
fact and conclusions of law September 13th, LSSO, in favor 
of plaintiff. (Pr. record, p. 45.) 
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The defendants moved to correct the findings and con- 
elusions, but the court denied the motion November 29th, 
ISSO. (Pr. record, pp. 53 and 5d. ) 


On the same day the defendants served a motion for a 
new trial. (Pr. record, p. 56.) which was overruled March 
§th. ISS1t. Mahan had voluntarily appeared but there was 
no pleading in the case making him a_ party defendant. 
On December 14th, 1880, an Amendment of Complaint” 
was served and filed in which his name appears as a 
defendant. (Pr. record, p. 26. ) 


The motion for a new trial was argued and submitted 
January LOth and 11th, 1881. (Pr. record, pp. 56 to 66. ) 


While this motion was under judicial consideration, the 
plaintiff served and filed, what it ceils. a repheation. (17. 
record, p. 18 to 25.) 


Mareh 9th LSS1, upon overruling the motion for a new 
trial the court rendered judgment in favor of plaintiff and 
against the defendants John Noonan and Thomas F. Mahan 
for the possession of the ground in controversy. 


From the orders, decisions and judgment of the court 
the defendants appealed to the supreme court of the 
Territory of Dakota. (Pr. record. p. 1.) The Supreme 
Court of the territory effiamed ihe findings and judgment 
of the district court in all things. (Pr. record, pp. 314 
and 3s, 


From this last judgment the defendants have appealed 
to this eourt: (Pr. record, pp. 824 and 325.) with the 
expectation and hepe of procuring a reversal of the judg- 
meut for errors of reeord, and a clrection. that after con- 
sideration of the whole ease, judgment may be ordered 
for the defendants. 

Mahan had voluntarily appeared, and through counsel 
jomed in the motion to correct the findings of fact and 
eonelusions of law ; and also in the motion for a new trial, 
ara dvendant. But there was po pleading served cr filed 
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in the ease containing his name as a defendant, until De- 
eember 14th, 1880 — five months after the order making 
him a party, when an ‘‘ Amendment of Complaint” was 
served. Pr. record, p. 20. 

The only way the plaintiff could make Mahan a_ party 
to the record in the case after his appearance, so as_ to 
bind him by a judgment was to serve him with an amend- 
ed pleading in which his name should be added, as a 
defendant ; and it could only have judgment against him 
after his appearance, by stating a cause of action against 
him, in the amended complaint. 


The only pleadings authorized by the Dakota code, are: 
Complaint, demurrer, answer, reply, and supplemental 
pleading. Courts may not provide additional ones, or 
change the rules of pleading, as that would be invading 
the legislative domain, and disturbing the uniformity of 


} rocedure. 


We here call attention to the act of congress entitled 
* An act concerning the practice in territorial courts and 
appeals therefrom, approved April 7th, LS74. which gives 
to the legislative assembles the power to enact uniform 
eodes of procedure, and rules of practice in the territorial 


eourts. 
THE JUDGMENT IN THIS CASE IS NOT SUS- 
TAINED BY THE PLEADINGS. 

This is the first question to which the attention of the 
supreme court of Dakota was directed, and was elibly 
passed over as an “irregularity,” at most, which defend- 
ants’ counsel could have had corrected in the trian! eourt. if 
its attention had been ealled to it. 


The right of a defendant to raise for the first time. on 
appeal, objection to the jurisdiction of the trial eourt, and 
to question whether the plaintitf's pleading —— be it original 
complaint, or amended. or substituted complaint. on the 
eround that it does not state facts sufficient to constitute 


ee, ee, ree 


ee aa 
Ps 


pr ——_ — 
* 


(+)) 
a cause of action against the defendant, needs no citation 
of authority. 
July 12, 1850. — Case called for trial; only pleadings; 
amended and substituted complaint and Noonan’s answer 
to the same. (Pr. record, p 67) 


July 15 —- Order of court by consent, making Mahan a 
party defendant. (Pr. record, p. 25.) 

The order of the court did not, and could not, of itself, 
make him a party, but anthorized his being made a party, 
which could be done only in one of two ways: by the 
service of summons on him, or by his voluntary appear- 
ance in the action. He chose to appear voluntarily. 


Noy. 2-—— By counsel he joins with Noonan as a de- 
fendant in a motion to correct findings of fact and conelu- 
sions of law. (Pr. record, p 55. ) 

Noy. 29—— By counsel he joins with Noonan as a de- 
fendant ina motion for a new trial. (Pr. record, p 56.) 


Dee. 14-—— + Amendment of complaint ” served contain- 
ing his name as defendant. (Pr. record, p 26.) 


Neither of the defendants make answer to this last: 
pleading, but make default. (See pr. record 18. ) 

Feb. 2, LSS1—~ Plaintiff serves a “replication.” (Pr. 
record, p 2.) 

Mareh 9, 1SS1—— Motion for new trial overruled and 
judyment rendered against defendants, from which they 
appeal. (Pr record, pp 66 and 67. | 

Neither “repleation ” nor * amendment of complaint.” 
by these names, are known to the Dakota code. But the 
one was intended to do duly, as a reply. and the other as 
an amended complaint. We treated them as such in the 
District and Supreme Court of the territory, and we 
treatcd them so here. No other view of it will accord 
with our practice. that the pleading amended must be en- 
tirely re-written with the amendments properly ineorpe- 
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in the ease containing his name as a defendant. until De- 
cember 14th, 1880 — five months after the order making 
him a party, when an * Amendment of Complaint” was 
served. Pr. record, p. 26. 

The only way the plaintiff could make Mahan a_ party 
to the record in the case after his appearance, so as_ to 
bind him by a judgment was to serve him with an amend- 
ed pleading in which his name should be added, as a 
defendant ; and it could only have judgment against him 
after his appearance, by stating a cause of action against 
him, in the amended complaint. 

The only pleadings authorized by the Dakota code, are: 
Complaint, demurrer, answer, reply, and supplemental 
pleading. Courts may not provide additional ones, or 
change the rules of pleading, as that would be invading 
the legislative domain, and disturbing the uniformity of 
procedure. 


We here call attention to the act of congress entitled 
‘An act concerning the practice in territorial courts and 
appeals therefrom, approved April 7th, ISv4. which gives 
to the legislative assembles the power to enact uniform 
codes of procedure, and rules of practice in the territorial 
courts. 

THE JUDGMENT IN THIS CASE IS NOT SUS- 
TAINED BY THE PLEADINGS. 

This is the first question to which the attention of the 
supreme court of Dakota was directed, and was glibly 
passed over as an “irregularity,” at most, which defend- 
ants counsel could have had corrected in the trial court, if 
its attention had been called to it. 


The right of a defendant to raise for the first time. on 
appeal, objection to the jurisdiction of the trial eourt, and 
to question whether the plaintitf's pleading —- be it original 
complaint, or amended, or substituted complaint, on the 
ground that it does not state facts sufficient to constitute 
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a cause of action against the defendant, needs no citation 
of authority. 


July 12, 1850. -— Case called for trial; only pleadings; 
amended and substituted complaint and Noonan’s answer 
to the same. (Pr. record, p 67) 


July 15 — Order of court by consent, making Mahan a 
party defendant. (Pr. record, p. 25. ) 


The order of the court did not. and could not, of itself, 
make him a party, but anthorized his being made a party, 
which could be done only in one of two ways: by the 
service of summons on him, or by his voluntary appear- 
ance in the action. He chose to appear voluntarily. 


Noy. 247—— By counsel he joins with Noonan as a de- 
fendant in a motion to correct findings of fact and conclu- 
sions of law. (Pr. record, p 53. ) 

Nov. 29 —— By counsel he joims with Noonan as a de- 
fendant ina motion for a new tnal. (Pr. record, p 56.) 


Dee. 14-— * Amendment of complaint ” served contain- 
ing his name as defendant. (Pr. record, p 26.) 


Neither of the defendants make answer to this last- 
pleading, but make default. (See pr. record 18. ) 
Feb. 2. ISSL—~— Plaintiff serves a * replication. ~ ( Pr. 


record, p25.) 


Mareh 9%. LSS1—~— Motion for new trial overruled and 
judzment rendered against defendants, from which they 
appeat. (Pr. record, pp 66 and 67.) 


Neither “replication” nor amendment of complaint.” 
by these names, are known to the Dakota code. But the 
one was intended to do duly, as a reply. and the other as 
an amended complaint. We treated them as such in the 
District and Supreme Court of the territory, and we 
treaicd them so here. No other view of it will accord 
with our practice. that the pleading amended must be en- 
tirely re-written with the amendments properly incorpo- 
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rated, so as to make it complete in itself; and where the 
original pleading is necessarily verified the amended 
pleading must also be verified. 

Every pleading in a court of record must be sub- 
scribed by the party or his attorney ; and when any plead- ~ 
ing is verified every subsequent pleading, except a demur- 
rer, must be verified also.” ( Code, Crvil Proeedure, Da- : 
kota, S 125. ) 
The Territorial Supreme Court in passing upon this case 
said: ‘‘And it is also true that the mode of making 1 
amendments of pleadings recognized by our practice 1s | 
by re-writing the pleading, leaving out such allegations 
[and inserting such other allegations | as may be desired, 
so that all the parts of the pleading shall be one instru- Y 
ment or paper, and be complete initself.” (Pr. record, 318 ) 
‘New parties may be brought in by service of an | 
amended summons or by voluntary appearance ; and 
issue must be joined as to such new parties, or their de- ; 
fault taken, before the case is in a position to be brought 
to trial as fo the parties already in. When new parties 
are added the plaintiff should be left to conduct his por- 


ceedings regularly at his own peri.” 


( WALKENSHAW vs. PERZEL, 32 How. Pr. 310. ) 
The plaintiff proceeded in this case, in its own way, 
served such pleadings as it was advised by its attorneys, 


were requisite and when they thought proper; and it did 
so at its own peril. Defendants’ counsel were under no 
legal or moral obligation (as the Dakota Supreme Court 
seems to intimate they were) to intrude upon opposite 


counsel and the trial court views of procedure different . 

from those that were pursued. | 
The amended and substituted complaint” of plaintiff 

was not served upon defendant Mahan. The only plead- | 

ing served upon him or filed in the case was the * ameid- | 


ment of complaint”. or amended complaint as it should 


be called. 
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"A “If the defendant give notice of appearance in the 
action before the expiration of the statutory time for an- 
swering, he shall be entitled to eight days notice of the 
time and place of application to the court for the relief 
demanded in the complaint.” 

U.C. Proe. Subd. 2 See. 2.29, 
The defendant has thirty days in which to answer the 
eomplaint after its service upon him. 
U.C. Proe. See. 99. 
Neither of the defendants answered this last complaint, 
’ but made default. Judgment was entered against both 
without the notice required by subd, 2, section 229 of 
the Dakota code of proceedence. The method of enter- 


Y ing was an irregularity ; but the judgment itself 1s some- 
thing worse -—it is not sustamed by the complaint, and 
hence, could rightfully be questioned for the first time in 


the Dakota Supreme Court, and can be questioned now, 
| in this. | 


The District Court obtained jurisdiction over Mahan by 
his voluntary appearance ; but jurisdiction alone will not 
support a judgment. Some one must complain as plain- 
tiff in the prescribed manner: and the law which pre- 
seribes the mode and its sufficiency, allows the defendant 
a reasonable time to answer, if he deems the allegations 
in the complaint sufficient. In this case Mahan could not 
well answer until plaintiff's pleading making him a party 
was served upon him: or filed in court. On December 
14, LSSO, he was first served with a pleading by the plain- 
tiff. He was named a detendant therein. But this plead- 
ing, while it states no cause of action against him, or 
| against any one else, superseded the previous pleadings 

of the p'aintiff as the “emerded end substituted complaint” 
| of plaintiff superseded the previous pleadings in the action. 


¥ * When a pleading is amended the original pleading 
ceases to be a part of the roeord, because the party hav- 
ing the power has elected to make the change.” ( Broirn 
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vs, Saratoga Railroad wea New York (Court of 


Appeals 495. ) 

‘An amended pleading takes the place of and super- 
sedes the original, and the latter is no longer treated as a 
pleading.” 

(Seneca County Bank vs. Garlinghouse et al. 4 How. 
Pr. 174; Kapp vs. Barthaw 1 B.D. Smith, 622 ; Bur- 
rall vs. Moore, 5 Duer 654.) 


‘An amended complaint takes the place of the original, 
and when it is filed the original ceases to perform any 
further none as a pleading.” (Barber vs. Reynolds 


33 Cal. 497. 


It caine pleading ) supersedes, also, every demur- 
rer, answer or reply to the original pleading, and renders 
them nullities, so far as relate to the issues to be tried 
upon the amended pleadings.” (Fry vs. Bennett, 3 Bos: 
200. ) 

See Gilman vs. Cosgrove, 2.2 Cal, 240, 
Jonesvs. Frost, 28 Cal, 326. 
That this is the rule of law, and of practice in Dakota, we 
cite in proof the opinion of the Supreme Court of that 
territory, in this case : 


It is quite true “they say” that an amended pleading 
takes the place of the pleading amended, and that the 
original drops out of, and csases to be a part of the 
record ; and itis also true, that the mode of making 
amendments of pleadings recognized by our practice, is 
by re-writing the pleading, leaving out such allegations 
| *and inserting such other allegations | as may be desired, 
so that all the parts of the sdusailinage shall be one instru- 
ment or paper, and be complete in itself.” (Pr. record, 


318. ) 


The law and the practice of the courts in Dakota as io 
the etfect of amendments on previons pleadings, are sim- 


* The words in brackets ate omitted in printed record, but are a part O° the pub- 
lished opinion of the court. 
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ilar to those of New York and California. Before the act 
of congress of April 7, 1574, relating to the ‘‘ Practice in 
Territorial Courts, and appeals therefrom ”’ courts were not 
agreed as to the power of the legislative assemblies to 
enact codes and rules of practice or establishing a uni- 
form course of proceedings in the Territorial Courts. 
There ought, no longer, be any doubt that the enactment 
of a * code of civil procedure” that is uniform, is fairly 
within the legislative power ; and, that the expositors of 
the law are bound by its provisions, definitions and lim- 
itations as well as litigants. 


The legislative authority of Dakota, says: ‘ All forms 
of pleadings heretofore existing are abolished ; and here- 
after, the forms of pleadings in civil actions, in courts of 
record, and the rules by which the sufficiency of the 
pleadings, is to be determined, are those prescribed by 
this act.” (Code of Civil Procedure, § 109. ) 

‘The first pleading on the part of the plaintiff is the 
complaint.” (Jd, § 110. ) 


The complaint shall contain : 

1. The title of the cause, specifying the name of the 
court in which the action is brought; the name of the 
county in which the plaintiff desires the trial to be had ; 
and the names of the parties to the action plaintiff and 
defendant. 


2. A plain and concise statement of the facts constitut- 
ing a cause of achou. without unnecessary repetition. 


3. A demand of the relief to which the plaintiff sup- 
poses himself entitled. If the recovery of money be de- 
manded the amount thereof shall be stated. (/d § 111.) 


Sabsayuent pleadings by the plaintiff, whether amend- 
ed or sab stitute lL, are to be determined by the rules pre- 
seribed by the code. They must contain all that it re- 
quires. and may not omit the ‘statement of the facts 
constituting the cause of action,” no matter how plain 
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and concise they have been stated in the previous plead- 
ing. This direction is mandatory. 

Any pleading may be once amended by the party ; and 
the court may amend any pleading, that is: order or 
permit it to be amended. 

Section idl and 142 C. C. Proe. 

The court from which this appeai is taken states the 
mode in Dakota to be * by re-writing the pleading. leav- 
ing out such allegations and inserting such other allega- 
tions as may be desired, so that all parts of the pleading 
shall be in one instrument or paper, and be complete in 
itself.” In this way “the original drops out of, and 
ceases to be a part of the record. ” 


An amendment may be made to any pleading process_ 


or proceeding by * adding” or ‘striking out” a name, 
correcting a mistake In a name, or in any other respect, 
or by tmserting other allegations material to the case 
(S142 C. C. Proce. ) : 


{n this case the plaintiffs’ ** Amended and Substituted 
Complaint ~ is intact, and so is the ** Amendment of Com- 
plaint  —- two instruments when there should have been, 
as we contend and as the Territorial Supreme court de- 
clares —— but one instrument or paper, complete in itsel’. 
There are two, and our contention is that the last one 
supersedes tne former, as that one did the pleading pre- 
ceeding it, and that the ** Amended and Substituted Com- 
plaint ” by operation of law dropped out and ceased to be 
a part of the record. If this position is correct then the 
complaint will not sustain the judgment. 


Should the court however, not be inelined to take this 
view, but to hold that the ‘tamended and substituted com- 
plaint” could be amended by a memorandum on a sepa- 
rate paper, and not incorporated into the pleading sought 
to be amended, there will be the anomalous spectacle of 
a part verified and a subsequent part unverified: and there 
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will be two, instead of one instrument or paper, neither 
of which is complete in itself. 


Nevertheless, we contend that the judgment is not sus- 
tained by the amended and substituted complaint against 
the defendant Noonan, even if the *‘amendment of com- 
plaint” as a separate paper should be disregarded. 


This is not strictly an action of ejectment, but a pro- 
ceeding under the U.S. Revised Statutes to determine 
“the right to the possession” of the mining ground in 
dispute. 

See, 910, 23.26, U.S. Rev. Stat. 

In Belk vs. Meagher (104 U. S. 283-4) this court 
said: ‘Congress has seen fit to make the possession of 
that part of the public lands which is valuable for mine- 
rals, separable from the fee, and to provide for the exist- 
ence of an exclusive right to the possession, while the 
paramount title to the land is in the United States. In 
furtherance of this policy it was enacted by section 9 of 
the act of February 27th, 18605, c. 64 (13 Stat. 441, 
Rey. Stat. 910) that no possessory action between indi- 
viduals in the courts of the United States for the recovery 
of mining titles should be affected by the fact that the 
paramount title to the land was in the United States, but 
that each case should be adjudged by the law of posses- 


sion.” 


The possession must be lawiul., that is to say: It must 
be by virtue of a valid locaticn and claim to the mining 
ground, under the provisions of the mining acts of con- 
gress, or it must be by actual occupation posessio pedis. 


If a valid loeation has been effected. aetual possession is. 


not necessary. But in either case the facts constituting 
the plaintiffs mght of possession should be concisely 
stated in the complaint. 


The plaintiff's ease is stated in the amended and sub- 


stituted complaint. on the theory thet a valid loeation of 
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the so called Caledonia lode was made by Lynch, Heffron, 

Yurlin and Manning in June, 1576, and every subsequent 
act done—every step taken by the alleged locators and 
by their associates Lackey, Elliott, Morrow, O’N eill and 
Murphy is referred to and made dependent on the orig- 
inal loeation. As we shall see further on in the conside- 
ration of this matter, the alleged location of the Caledo- 
nia lode in 1S76 was and is invalid and unlawful, the 
marking of trees and the setting up of boundary stakes 
as alleged was penal (Ser, 2118 U.S. Rev. Stat.) ; the 
presence there of the alleged discoverers and locators at 
the time alleged was in violation of treaty stipulations 
with the Indians, so that no legal rights could flow or re- 
sult from the discovery of the lode, the marking of the 
boundaries of the claim, the posting and record of the 
location notice. and the work and development done, prior 
to February 25th, sv. 


Nor could these illegal acts be transformed into lawful 
ones by making an additional and supplementary claim, 
and an additional and supplementary location of said Cal- 
edoma location in Mareh, ISvv. All things pleaded as 
having been done prior to february 28th, 1877, were ille- 
galities and nullities——not merely irregularities, and must 
therefore be treated as it they had never been done. 


On Mareh loth, IS77, theve was nothing to amend or 
supplement in the matter of claim and location of the 
Caledonia lode, and it is nowhere alleged in this pleading 
that any steps were taken to discover and locate the 
alleged ground in controversy on or after February 
28th. IS77. Everything pertaining to acts of location 
are by the terms of the allegations referred to and made 
dependent upon what had been done before. No new cr 
independent locatton is averred as having been made at 
any period when it was lawful to make a location. 


An anaiysis of the amended and substituted complaint 
will show this: 


, 
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It begins with a recital of the substitution of plaintiff 
for the original plaintiffs, and the destruction or loss by 
fire of the last amended complaint and for cause of action 
against the defendant Noonan alleges: 


1. Incorporation in California of plaintiff. 


2. That the former plaintiffs were the owners of fhe 
Caledonia lode on the 50th day of August, 1578: that 
the same was sold and conveyed by them to Thomas Bell, 
August $list, Svs: and that he sold and conveyed the 
same to the plaintiff December LOth, LS7S. 


3. Loeation of Caledonia lode in June, 1876; and an 
additional and supplementary claim and location March 
Loth, LSvi. 


4. Continuous ownership of the lode from June 21st, 
1876, by former plaintiffs. their grantors and predecess- 
ors in interest until sale to Bell; Bell’s suecession to their 
titles and rights: and plaintiff's suecession to all the titles 
and rights to said claim ever since the 21st of July. 1876. 

». That defendant Noonan claimed some right or title 
adverse to plaintiff ina portion of the Caledonia lode— 
deseribing the portion. 

6. That Noonans elaim of tithe was by virtue of an 
alleged invalid) Bebtail lede claim made in February, 
1S¢6. 

7. That defendant Noonan apphed for a U.S. patent 
April. IS7S: was adversed by the former plaintitfs in May 
following. and this action wes begun June 14. IS7S. 

S. That defendant's claim of an estate or interest in 
the portion of the Caledenia lode-—the ground in contro- 
versy——casts a cloud on plaintiff's title. 

% That the diagram annexed to the original complaint 
is correct. | 

Prayer for relief. 


Verification. 


(18) 


Printed Record 10, 11, 12, 15, 14. 

Had there been only an averment of ownership in the 
plaintiff, and an allegation of withholding by the defend- 
ant that would have been sufficient. But the source of 
ownership is pleaded and traced, so that its illegality is 
quite apparent, from an inspection of the record. In our 
judgment the complaint does not state facts sufficient to 
constitute a cause of action; but we think it states facts 
sufficient to show that plaintiff has no cause of action, 
and can have none, the title averred having its inception 
in the alleged Caledonia Iccaticn. 


‘Error of record ascertainable from an inspection, may 

be first urged in the appellate court. ” 
Dole vs. Burleigh, 1 Dakota, 227. 

‘‘ Errors patent upon the record are open to review in 
this court, without exception taken in the District Court ; 
and such errors must be determined by an inspection of 
the reeord.” | 

Gralloway us, MeLean, 2 Dakota 37.2. 

“Kvery fact necessary to enable the court to pronounce 
an accurate and lawful judgment, must appear on the face 
of the complaint ; and the decree must conform to such 
allegations, and cannot go a step beyond them : and this 


rule is not only one which justice requires, but one which 
9) 


necessity imposes on courts. 
Nietion ct al, vs. Cameron 2 Dakota, 3.48 


ASSIGNMENT OF ERROR. 


In the District Court the action was tried upon the 
issues raised by the amended and substituted complaint 
of the plaintiff and the answer of the defendant John 
Noonan, and the assignments of error, are as follows : 


I. The judgment and decree is not sustained by the 
pleadings. 

2. The court erred in admitting in evidence against 
defendant's objection the copy of the Ariicles of Incorpora- 
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IN THE 
Supreme Gourt of the District of Columbia, 


October Term 1886. 
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Appellants, 
US. No. 170. 
THE CALEDONIA GOLD MINING CoM- 
PANY, Respondents. 


Joun Noonan and THomas F. Ma pee 
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Appellants’ counsel will rely in this court upon the fol- 
lowing assignments of error, of the number printed in the 
brief of appellants, without abandoning any of the others: 


I. 


Brief No.1. That the judgment and decree is not sus- 
tained by the pleadings. 
Printed Record, 10 to 26, inelusive. 


II. 


Brief No. 2. That the court erred in admitting in evidence 
against the defendants’ objection the copy of the 
‘ARTICLES OF INCORPORATION OF THE CALEDONIA GOLD 
Mintna Company,” marked Exhibit “A,” as the 
same Is incompetent, immaterial, and irrelevant. 

Printed Record, 70, 71, 72. 
If. 

Brief No. 12. That the court erred in admitting in evi- 
denee against the defendants’ objection the paper 
marked Exhibit “G,” purporting to be a copy of 
the “SUPPLEMENTAL RECORD OF THE CALEDONIA 
Lopr,” from the mining records, as the same Is In- 
competent, irrelevant, and immaterial. 

Printed Record, 88, 89. 


lV. 
Brief No, 24, That the court erred in admitting in evi- 
dence against defendants’ objection the deed of con- 
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veyance of date August 50th, 1578, purporting to 
have been made by Peter O'Neil, James Manning, 
Henry Lackey, James Lynch, Robert Curlin, John 
M. Murphy, Michael Heftron, Louis P. Kiliott, and 
John Morrow, of Lawrence county, ‘Territory of 
Dakota, to Thomas Bell, of the county of San Fran- 
cisco, State of California, acknowledged before H. H. 
Mund, notary public, on the same date, and recorded 
in the register of deeds’ office ot Lawrence county, 
Dakota Territory, August. 31st, 1878, in book 14, 
page 460, because the same is incompetent, Imma- 
terial, and irrelevant. 
Printed Record, 110, 111. 
V. 

Brief No, 25. That the court erred in admitting in evidence 
against defendants’ objection the deed from ‘Thomas 
Bell, of the county of San) Francisco and State of 
California, to the Caledomia Goid Mining Company, 
dated September 17th, 1878, acknowledged before 
KMdward Chattin, commissioner-of deeds tor Dakota, 
in San Francisco, California, and filed for reeord in 
the register of deeds’ office in and for Lawrence 
county, Dakota Territory, September 25th, 1878, 
and recorded in book 24, pp. 50, 51, 52, and 58, 
because the same is Immaterial, incompetent, and 
irrelevant, 

Printed Record, 112, 113, and 114. 
Vi. 

Brief No. 35. ‘That the court erred in admitting in evidence 
against the defendants’ objection the document 
marked Extibit “I,” signed with the names of 
James Lynch, Michael Hettron, Henry Lackey, 
Robert Curlin, Peter O'Neil, James Manning, John 
M. Murphy, Louis P. Elliott, and John Morrow, 
dated March 2d, 1878, filed for record in register of 
deeds’ office, in Lawrence county, Dakota Territory, 
March 2d, 1878, and recorded in book 13, p. 392, 
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as the same is Incompetent, irrelevant, and imina- 
terial. 
Printed Record, 150, 151. 
VII. 

Brief No. 40, That the court erred in admitting in evidence 
against defendants’ objection a pretended eopy of 
the deposition of D. G. Chizum, purporting to have 
been taken on April 12th, 1879, before J.J. Kreitzlir, 
notary public at Glasgow, Jefferson county, State of 
Towa, as the same is incompetent, irrelevant, and 
immaterial, 

Printed Record, 244 to 250. 


VIII. 

Brief No. 67. That the court erred in admitting in evidence 

against defendants’ objection testimony on the part 
of plaintiff, to wit: the testimony of Michael Lyneh 
and sundry other witnesses, showing acts done, 
statements and declarations made, in relation to the 
alleged discovery and location of the so-called Cale- 
donia lode on the east side of Schumache Gulch, 
Lawrence county, Dakota Territory, in the year 
1876, and prior to the 28th day of February, 1877, 
and in considering the same and making findings 
of fact thereon, as the same is Incompetent by 
reason of the then existence of an Indian reserva- 
tion embracing the Black [ills,in which said locality 
is situated, and which was not open to exploration 
and settlement at that time. 

Printed Record, 78 et sey. 


IX. 
srief No. 68. That the court erred in admitting in evidence 
testimony on the part of the plaintiff, to wit, the 
testimony of Michael Lynch and sundry other wit- 
nesses, showing acts done, statements and declara- 
tions made, in relation to the discovery and location 
of the so-called Caledonia lode on the east side of 
Schumache Gulch, Lawrence county, Dakota Ter- 
ritory, in the year 1876, and prior to the 28th day 
of February, 1877, and in considering the same 
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and tinding conclusions of law thereon, as the same 


.  * } 7, eae -_ ail 
i3 incompetent b¥Y reason of the then existence of 
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ith Indian reservation emorac\ne the Black Hills, 
ny which said localitv is situated, and whieh was not 
en TO exploration and settlement at that time. 
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of No. 70. The court erred in making tinding No. 4, 


} 
) , 
‘ 


that the miners of Whitewood (JuartZ Mining Dis- 
trict established said distriet, and adopted rules as 


set out in said finding, on the 30th day of December, 


IX76, as no body of miners could lawfully have 

tormed a district or made rules and regulations in 

MS portion of Dakota ‘Territory at that time bv 
‘ P 


» ex t i+ 51 ‘ art 
redas 7) {>i i > being aA prckl 4 {)j 


NI. 


an Indian reservation. 


ef No. ji. The eonr’ on rec it) making finding No. 4, that 


Michael Heffron, Michael Lynch, Robert Curlin, and 
James Manning dise®vered and located the Cale- 
donia lode in the mottth of Jane, 1876, on the east 
side of Schumache Gulch, in Lawrence county, 
Dakota Territory, as the locality of said Caledonia 
lode was at that time within the limits of an Indian 
resell Vation, and was giot open to exploration, occh- 


pation, or settlement. 


% 
XII. 
s 


vf No, 74. The court erred in making finding No. 6, as 


there was no competent legal proof of the so-called 
original staking of the Caledonia lode in June. 
IS76, and consequently its boundaries could not 
have been marked Iby such stakes on February 28th 
and March Ist, I&87, nor could there have been any 
discovery shaft thereon on such dates by reason of 
any prior working thereon; and such finding is not 
sustained by sufticieht evidence, and is against law. 
‘Dante. McLAvGur and 
’ Wintram R, STEELE, 
A tlorneys for Appellants, 
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tion of the Caledonia Gold Mining Company marked Ex- 
hibit “14.” as the same is tneompetent, immaterial and 
irrelevant. 

3. The court erred in admitting in evidence against 
defendant's objection the second copy of the articles of 
incorporation of the Caledonia Gold Mining Company, 
certified to by George H. Hand, Secretary of Dakota 
Territory, marked Exhibit ** B,” as the same is incompe- 
tent, immaterial and irrelevant. 


4. The court erred in admitting in evidence against 
defendant's objection the copy of the resolution of ap- 
pointment of A. J. Rigby, as resident agent of plaintiff, 
marked Exhibit **C,,’ as the same is incompetent, irrele- 
vant and immaterial. 


). The court erred in admitting in evidence against 
defendant's objection the copy of appointment of A. J. 
Rigby as resident agent of plaintiff, marked Exhibit *\D,” 
and certified to by George H. Hand. Secretary of the 
Territory of Dakota, as the same is Incompetent. IMmmate- 
rial and irrelevant. 

GO. The eourt erred in admitting in evidence against 
the defendant's objection the testimony of Michael Lynch. 
twrelation to aets done tr connection with the co-called 
Caledonia lode location, on the casterly side of Shumache 
Guleh, in Lawrence County, Dakota Territory, prior to 
the 28th day of February, 18¢7, as the same is incotr- 
petent and trnvnertertal, 

“. The court erred in admitting the testunony of J. 
M. Murphy in evidence against defendent’s objeetion in 
relation io customs of recording quartz claims with a dis- 
trict mining recorder of the so-called Whitewood Quartz 
Mining District, prior to February 2sth, LSet, as incom- 
petent aad imimaterial. 

S. The court erred in admitting in evidence against 
the defendant's objection the testimony of J. M. Murphy 
in relation to a reeord of the location certificate of the so- 


*7() \ 
y 


ealled (‘aledonia lode. made anc reeorded by the said 
Murphs as cle puty recorder of saicl Whitewood Quartz 
Mining District. on or about Mareh 15th, LS77, as the 
saine is immaterial, irrelevant and mcompetent. 

The court erred in admitting in evidence against 
the defendant's objection. the testimony of J. M. Murphy 
in relation to the contents of the location certificate of the 
Caledonia lode im LS ta, and the reeord thereof during 
that vear. in the records of the Whitewood Quartz Min- 
ing District, as the sathe was lmmaterial and incompe- 
tent. ’ 

1. The court erred in admitting in evidence against 
the «lefendant s objectiqn, the testimony of J. M. Murphy 
in relation to a supplementary notice and record of the 
Caledonia lode, made oh or about the 15th clay of March, 
INaa. in the reeords We the Whitewood (Juartz Mining 
District. as the same is immaterial, irrelevant and incom- 


pe iT. { 

il. The court erred in admitting in evidence against the 
lefeudant s Objection, Paper marked Ex. = E,”’ purporting 
tO pe a Cty of the location notice of the Caledonia lode, 
dated Gavville. Jane 2Ist. Lsxyti. filed for record June 
Yist. Isib. with copy of affidavit of James B. Carr at- 
tached thatitis a trie gopy of the record of the said notice 
in the mining records of the said Whitewood Quartz Min- 
ing’ Distriet. and certiped to be a trne copy of the original 
on file in the United States Land Office, at Deadwood, D. 
T.. by ALS. Stewart. ftegister. as the same is immaterial, 
irrelevant and Incompetent. 

L?, Theeour’ erry? tra linitting in evidence against 
the defendanks objection, paper marked Exhibit “ G,” 
purporting to be a eyuy of fre snwouplenventary record of 
tlie Caledonia lode frou the mining records, as the sane 
Is treonipetenst, IpreleAunt and immesterial. 

13. The court erred in admitting in evidence against 
the defendant's objection, paper marked Exhibit * H, 
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and purporting to be a copy of a record made September 
2%th, 1877, to correct error in the number of feet claimed 
in the Caledonia lode, as the same is irrelevant and in- 
competent. 


14. The court erred in admitting in evidence against 
defendant's objection, the testimony of the witness Henry 
Lackey, in relation to acts done in connection with the so- 
called Caledonia lode, location, existence of boundary 
stakes, work and notices, prior to the 28th day of Feb- 
ruary, 1577, as the same are immaterial, irrelevant and 
incompetent. 


15. The court erred in admitting in evidence against 
defendant’s objection, the testimony of the witness John 
Dawson in relation to acts done, boundary stakes, amount 
of work, and notices in connection with the so-called Cal- 
donia lode, prior to February 28th, 1877, as the same is 
immaterial, irrelevant and incompetent. 


16. ‘The court erred in admitting in evidence against 
defendant’s objection, the testimony of Robert W. Cooper 
in relation to acts done, boundary stakes, amount of work 
done and notices in connection with the so-called Caledo- 
nia lode, prior to February 28th, 1877, as the same is im- 
material, irrelevant and incompetent. 


17. The court erred in admitting in evidence against 
defendant’s objection the testimony of the witness Robert 
Curlin, in relation to acts done, boundary stakes, amount 
of work done and notices in connecticn with the so-called 
Caledonia lode, prior to February 28th, 1877, as the same 
is immaterial, irrelevant and incompetent. 


18. The court erred in admitting in ovidence against 
defendant's objection, the testimony of the witness Will- 
iam Gunn, in relation to acts done, boundary stakes, 
amount of work done and notices in connection with the 


so-called Caledonia lode prior to February 28th, 1577, as 
the same is immaterial, irrelevant and incompetent. 


19. The court erréd in admitting in evidence against 
defendant's objection the testimony of the witness Matthew 
Moore in relation to acts done, boundary stakes. amount 
of work done and notices in connection with the so-called 
Caledonia lode prior to February 2>th, 1877. as the same 
is immaterial, irrelevant and incompetent. 

2), The court erred in admitting 1m evidence against 
defendant's objection the testimony of the witness James 
Lynch, in relation to acts done. boundary stakes. amount of 
work done and notice in connection with the so-called 
Caledonia lode. prior ‘to February 2sth, 1S77, as the same 
is immaterial. irrelevant and incompetent. 

21. The court erred in admitting in evidence against 
defendant's objection, the testimony of the witness 
Michael Hetfron. in rélation to acts done, boundary stakes, 
amount of work done and notice in connection with the so- 
called Caledonia lode gprior to the 2sth day of February, 
1577, as the same is ,immaterial, irrelevant and incompe- 
tent. 


22. The court erred in admitting in evidence against 
defendant s objection the testimony of the witness James 
Carney in relation to acts done, boundary stakes, amount 
of work done and netice in connection with the so-called 
Caledonia lode prior to February 28th, 1877, as the same 
ig immaterial. irrelevant and incompetent. 


23. The court erg’ed in admitting in evidence against 
defendant's objection the testimony of the witness James 
Carney on behalf of plaintitf as to what he did and knew 
after the 2sth day of February, 1877, in relation to the 
so-called Caledonia lode, as the same is immaterial, irrel- 
evant and incompetent. 


24. The court erred in admitting in evidence against 


24. 
defendant's obhjeetton the deed of conveyance of date 
? 
¢ 
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elucgust JOth, 1878, purporting to have been made by Pe- 
ter O'Neill, James Manning, Henry Lackey, James 
Lynch, Robert Curlin, John M. Murphy, Michael Heffron, 
Louis P. Elliott and John Morrow, of Lawrence County, 
Territory of Dakota, to Thomas Bell, of the County of San 
Francisco, and State of California, acknowledged before 
H. H. Mund, Notary Public, on the same date and re- 
corded in the Register of Deeds office of Lawrence County, 
Dakota Territory, August 31st, 1878, in book 15, page 
460, because the sameis tmneaterial, incompetent and ir- 


relevant. 


The court erred in admitting in evidence against 
defendant’s objection the deed from Thomas Bell, of the 
County of San Francisco, and State of California, to the 
Caledonia Gold Mining Company dated September 17th, 
1878, before Edward Chattin, Commissioner for Dakota 
in San Francisco, California, and filed for record in the 
Register of Deeds office in and for Lawrence County, Da- 
kota Territory, September 25th, 1878, and recorded in 
book 2-4, pp. 50, 51, 52 and 53, because the same is im- 
material, incompetent and irrelevant. 


25. The court erred in admitting in evidence against 
defendant’s objection, the deed from Thomas Bell, of the 
County of San Francisco and State of California, to the 
Caledonia:-Gold Mining Company, dated December 10th 
187%, acknowledged December 10th, 1878, before Ed- 
ward Chattin, Commissioner for Dakota in San Francisco, 
California, and filed for record in the Register of Deeds 
office, in and for Lawrence County, D. T., December 18th, 
1878, and recorded in book 24, page 351, because the 
same is immaterial, incompetent and irrelevant. 


27. The court erred in adinritting in evidence against 
defen! aunt's objection the testimony of the witness Will- 
iam H. Worknem, in relation to acts done, boundary 
stakes, anvount of work done and notice tn connection 
with the so-called Caledonia lode prior to February 28th, 
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1877, as the same is immaterial, irrelevant and tneom- 
petent. ; 

28. The court erred in admitting in evidence against 
defendant’s objection the testimony of the witness Wil- 
liam H. Workman, on behalf of plaintiff, as to what he 
did and knew after the 28th day of February, 187%, in 
relation to the so-called Caledonia lode, as the same is 
immaterial, irrelevant and incompetent. 


29, The court erred in admitting in evidence against 
defendant’s objection, the testimony of the witness P. A. 
Gushurst, in relation to acts done, boundary stakes, 
amount of work doné, and notice in connection with the 
so-called Caledonia lode prior to February 28th, 1877, as 
the same is immaterial, irrelevant and incompetent. 


30. The court erréd in admitting in evidence against 
defendant’s objection the testimony of the witness P. A. 
Gushurst on behalf. of plaintiff as to what he did and 
knew after the 28th day of February, 1877, in relation to 
the so-called Caledonia lode, as the same is immaterial, 
irrelevant and incompetent. 


31. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness John 
O'Neil, as the sam? & incompetent, irrelevant and imma- 
terial. 


The court erred in alnittiaz in evidancs against de- 
fendant’s objection the so-called rules and regulations of 
the pretended Whitewood Quartz Mining District, pur- 
porting to have been adopte:l at a miners’ meeting at 
Gayville, December 31st, 1876, presided over by D. E. 
Costigan. president. as the same are incompetent, irrele- 
vant and immaterial. Also, in admitting parported pro- 
ceedings of a miner§’ meeting of March 6th, 1877, S. P, 
Romans, chairman. Also, in admitting purported pro- 
ceedings of a miners’ meeting of May 10th, 1877, 
S. P. Romans, chairman. Also, in almitting purported 
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proceedings of a miners’ meeting June 8th, 1877, J. H. 
S. Coleman, chairman. Also, in admitting purported pro- 
ceedings September 7th, 1877, of a miners’ meeting 

W. H. Brown, chairman, as all these proceedings are im- 
| material, irrelevant and incompetent. 


33. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness Louis 
P. Elliott, as the same is immaterial, irrelevant and in- 
competent. 

34. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness W’. L. 
Smith in relation to document marked Exhibit “A,” pur- 
porting to be a re-location of the Caledonia lode by metes 
and bounds made Mareh 2nd, 1878, as the same is in- 
competent and trrelevant. 

35. The eourt erred in almitting tr evidence against 
defendant's objection the docwment marked Exhibit “T,” 
signed with the names of Janes Lynch, Michael Heffron, 
Henry Lackey, Robert Curlin, Peter ONeill, James Man- 
ning, John WU. Murphy, Louis P. Elliott and John Mor- 
row, dated Mareh 2d, 1878, filed for record in Register 
of Decds ofjic in Lawoonce County, D. T., Mareh 2d, 1878, 
and recorded in book 3, page JI2, as the same ts trcompe- 
tent, irrelevant and tueneaterial, 

6. The court erred tn adnutting tn evidence against 
defendant's objection the testimony of the witness Thomas 
S. O'Neill in relation to matters connected with the so- 
called Caledonia lode prior to February 28th, 1877, as 
the same is incompetent, immaterial and irrelevant. 


_ 87. The court erred in admitting in evidence against 
the defendants objection the testimony of the witness 
Michael Lynch as to value of work done on Caledonia 
lode prior to February 28th, 1877, as the same is incom- 
petent and irrelevant. 

38. The court erred in admitting in evidence against 
defendant's objection the diagram marked Exhibit “ E,” 
(map made by H.C. Bohleder showing two Bobtail loca- 


tions, one 300 feet and the other 600 feet in width) as the 
same is incompetent, irrelevant and immaterial, 


39. The court erred in admitting in evidence against 
defendant's objection. the deposition of W. Rh. Aeithly, 
containing Exhibits marked “1,” “B,C,” DY’ £,” 
‘Fo’ °° G” and ” H,” as the same is incompetent, irrele- 


vant and inematerial. 


LO. The court erred in admitting in evidence against 
defendant's objection a pretended copy of the deposition of 
D. G. Chisum, purporting to have been taken on .1pril 
12th, 1879, before J. J. Kreitzler, Notary Publie at Glas- 
cow, Jezgerson County, State of Towa, as the same is in- 


competent, irrelevant and tmiraterial, 


L1. The court erted in admitting in evidence against 
the desendant’s objection the depositions of the witness 
D.G. Chizum, to-wit: that of April 17th, 1879, that 
of January L0th, IS8SS0, and that of May 10th, 1880, 
as the same are incompetent, irrelevant and immaterial, 


22. The eourt erred in admitting tn evtdrnee against 
defendant's obyeetion the festimiont; of the witness Michael 
Gibbons as to acts, statements and deelarasions of parties 
in relation to Clara Yi 7]. Clara NO. .. Clara No. 2 Bob- 
teil and Caledonia lades prior to February 28th, 1877, as 


the saine is ineompetent, tnrmatersal and trrelevant. 


go. Tie court erred in admiiting in evidence agaist de- 
fendants objection the testimony of the witness William 
Guinivas to acts done, statements and declaraiions made 
prior to February 23th, 1877, relative to Clara Clara 
No. 2, Bobtail, Caledonia and Oueen of the Hills loeca- 
tions, as the same is'incompetent, jpimmaterial and trrele- 


rapt. 


44. The court erred in admitting in evidence against 
defendants objection the testimony of the witness Wil- 
liam Grunn relative to acts done, statements and declara- 
tions made by himself, Mathew Moore, Michael Gibbons 
and Thomas F. Mahan relative to Clara No. 2 lode after 
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February 28th, 1877, as the same is incompetent, irrele- 
vant and immaterial. 


45. The court erred in admitting in evidence against 
defendant’s objection the testimony of the witness 
Mathew Moore as to acts done, statements and declara- 
tions made prior to February 28th, 1877, relativa to Clara 
No. 2, Bobtail, Caledonia and Queen of the Hills loca- 
tions, as the same is incompetent, irrelevant and imma- 
terial. : 

. 46. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness Mathew 
Moore as to acts done, statements and declarations made 
by himself, William Gunn, Michael Gibbons and Thomas 
F. Mahan relative to Clara No. 2 lode after February 23th, 
1877, as the same is incompetent, immaterial and irrele- 
vant. 


47. The court erred in admitting in evidence sgains, 
defendant's objection the testimony of the witness John 
Manning as to acts done, declarations and statements 
made by Thomas F. Mahan, William Gunn, Michael Gib- 
bons and inimself in relation to Clara No. 2 lode prior to 
February 2th, 1877, as the same is incompetent, imma- 
terial and irrelevant. ) 

48. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness John 
Manning as to acts done, declarations and statements 
made by Thomas F. Mahan, Mathew Moore, William 
Gunn, Michael Gibbons and himself in relation to Clara 
No. 2 lode and Thomas H. Carr getting drunk after Feb- 
ruary 25th, 1877, as the same is incompetent, irrelevant 
and immaterial. 

49, The court erred in admitting in evidence against 
defendant’s objection the testimony of the witness Robert 
W. Cooper as to acts done, declarations and statements 
made by Thomas F. Mahan, William Gunn, Michael Gib- 


bons and himself in relation to Clara No. 2, Grand Prize, 
Queen ot the Hills and Bobtail lodes prior to February 
2sth, IST7, as the same is incompetent, irelevant and 
immaterial. 

4). The eourt erred in admmitting in evidence against 
defendant's objection the testimony of the witness Robert 
W. Cooper as to acts done. declarations and statements 
made by Thomas F. Mahan. Mathew Moore, William 
(sunn, Michael Gibbons and himself in relation to Clara 
No. 2. Grand Prize, Queen ot the Hills and Bobtail lodes, 
as the same is incompetent, irrelevant and immaterial. 


Sl. The eourt erred in admmitting in evidence against 
lefendant’s obieetion the testimonv of the witness John 
Mahan. as the same is Ineompetent. irrelevant and 1mma- 


4. . 
erlal. 


tif 
-eourt erred in admitting In eviienee against 
lefendant’s objeetion the testimony of the witness Wil- 


liam H. Claggett. as che same Is Incompetent, irrelevant 


Phe eourt erréd in admitting in evidence agvalnst 
‘fendant's objection the testimony of the witness Michael 
Lynch, on being re-ealled. as to aets done, declarations 
il statements made-prior to February 2sth, 1S7v7. rela- 
tive to the Caledenia. Clara No. 7 Ae Bobtail anc Empire 


mies, as The same is 1neompetent, irreievaht and lmma- 


t ine eourt erred in admitting in evidence against 
lefendants objection the evidenee of the witness J. G. 
|. i} : " ee . n 
Maclay. as the same is Incompetent, relevant and imma- 


Do), Lhe eourt erred in admitting in evidence against 


— 


defendants objection the testimony of the witness P. A. 
(sushurst in relation to What he did and said prior to Feb- 
rnary Zsth, ISvv. as the same is incompetent, irrelevant 


and immatertal. 
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06. The court erred in admitting in evidence against 
defendant’s objection the testimony of the witness Charles 
EK. Barney in relation to all that he did and said prior to 
February 25th, 1877, as the same is incompetent, imma- 
terial and irrelevant. 


\¢. The court erred in admitting im evidence against 
defendant’s objection the testimony of the witness Wil- 
liam H. Workman, on being re-called, as to what he did 
and said prior to February 25th, 1877, as the same is in- 
competent, irrelevant and immaterial. 


58. The court erred in admitting in evidence against 
defendant’s objection the testimony of the witness Henry 
Lackey, on being recalled, as the same is incompetent, 
irrelevant and immaterial. 


\9. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness Squire 
C. Chizum, as the same is incompetent, irrelevant and 
immaterial. 


GO. The court erred in admitting in evidence against 
defendant's objection the testimony of the witness Wade 
Porter, as to conversation with Henry S. Ireton, on the 
10th of March, 1877, relative to Ireton Giving up the Bob- 
tail claiin—had not done the work to hold it—as itis in- 
competent, irrelevant and tmimaterial, 


G1. The court erred in admitting evidence against de- 
fendant’s objection to the deposition of Henry S. Treton, 
taken at Wingfield, Cowley County, State of Kansas, be- 
fore E. J. Bedilion, October 16th, 1878, as the same is in- 
competent, irrelevant and tmimaterial, 


62. The court erred in admitting tn evidence against 
defendant's objection, the testimony of the witness John 
Dawson, on being recalled, as to acts done, declarations 
and statements made relative to the so-called Caledonia, 
Clara No, 2.and Bobtail locations, prior to February 28th, 
L8¢7¢,a8 the same isincompetent, immaterial and irrele- 
vane, 
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done, statements and declarations made in relation to the 
alleged discovery and location of the so-called Caledonia 
lode on the east side of Schumache Gulch, Lawrence 
County, Dakota Territory, in the year 1876, and prior to 
the 28th day of February, 1877, and in considering the 
sameand in finding conclusions of law thereon, as the 
sane is theompetent by reason of the then evistence of an 
Indian reservation, embracing the Black Hills, in which 
said locality ts situated, and which was wot open to exrplo- 
ration and settlement at that time. 


69. The court erred in making findiny No. 1 asa fact 
in this action that the Caledonia Gold Mining Company 
was a corporation, organized and existing underand by 
virtue of the laws of the State of California. 

70. The court erred in making finding No. 3 that the 
miners of Whitewood Quartz Wining District established 
said district and adopted rules as set outin said finding 
on the sOth day of December, 1876, as no body of miners 
could lawfully have formed a district, or made rules and 
reculations, in this portion of Dukota Territory at that 
time by reason of its being a part of an Indian reserva- 
tion. 

i 1. The court erred in making finding No. 4 that 
Vichael Heffron, Michael Lyneh, Robert Curlin and 
James Manning discovered and located the Caledonia 
lode in the month of June, 1576,0n the east side of Schu- 
mache Guleh tn Lawrence County, Dakota Territory, as 
the locality of said Caledonia lode was at that time with- 
inthe limits of an Indian reservation, and was not open 
to exploration, occupation or settlement, 

(2. The court erred in admitting in evidence copies of 
location notices of the alleged Caledonia lode location to 
have been made, posted and recorded ina pretended min- 
ingrecord in June, IS76, upon an Indian reservation, 
upon which it wasunlauful to enter, or settle prior to 
February 25th, 18¢ 7. a8 the same are treompetent. 

i2. The court erred in making finding No, 5 for the 


/ 


same reason as Given for finding No 2. 
: : : 
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i dpe 
was no competent legal prooz of the so-called original 
staking of the Caledonia lodein June, 1876,and conse- 
quently its boundaries could not have been marked by 
such stakes on Febrivary 28th and Mareh Ist, 18ST7, nor 
could there have been any discovery shazt thereon on said 
dates by reason of any prior working thereon, dnd said 
finding ts not sustained by sufficient evidence and is 
against law. 

i). The eourt erred in making finding No. 7, as the 
same is not supported by sufficient evidence. 

iO. The court erred in making finding No. 8, for the 
same reason as given jor No. 7. 

i7. The court erred in making finding No. 9,as the 
same is not supported by sufficient evidence and is against 
law. 

iS. The court erred in making finding No. 10, as the 
same istmmaterial and irrelevant. 

iI. The court erred in making finding No. 11, as the 
same is not supported by sufjicient evidence and is imma- 
terial, 

SO. The court erred in making finding No. 12, as no 
allegation of mistake in the record was alleged, and no 
reformation of the reeord was sowght by plaintiff in the 
pleadings nor during the trial, and such finding is not 
pertinent to the issues raised by the pleadings and submit- 
ted to the court for trial, 

SL. Lhe court erred in making finding No. 13, as the 
same ts not supported by sufficient evidence. 

S2. The court erred in making finding No. 11, as the 
same is wholly immaterial and is not sustained by sufji- 
cient evidence. 


» 


So. The cour erred in making finding No. 15, in so 
far as it finds value for any work done on the alleged Cal- 


edonia lode prior‘to the 28th of February, 1877. 


y FF 


Si. The court erred in making findings 16 and 17, 


as they are immaterial, 


oa 


SS. The court erred in finding, asit did, in finding 
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No. TS, that James Manning, Robert Curlin, Michaet 
Heron, Peter O'Neil, Henry Lackey, Janes Lynch, John 
VM. Marphiy and Loats Po Elliott, who were then in passes- 
sion of said Cafrdonta mining’ elaine, sold and conveyed 
the sane, by deed, to Thomas Belt on the sOth of ducust, 
Si 7, because the sane is wot sepported by sufficient evi- 
dence, and that no title was acquired by Thomas Bell or 
his grantee, the plaintifZ, by the deed mentioned of Sep- 
tember, Toth, TS7S, and the other conveyances, 

SO. The courterred in making finding No, 19, as the 
same ts thnoneaterial, . 

S7. The court erred in tts conclusions of law num- 
bered respectively 1,02, 9, .4,6, Gand F. 

SS, The court erred in overruling the motion of de- 
fenudants, tiled herein, November 29, ISSO, requesting the 
court to correct tts findings of fact and conclusions of law 
as therein required, 

SI. The decision of the court is not supported by sufii- 
erent evidence, 


90, The decision of the court is against law, 


BRIER AND ARGUMENT, 


The first assigument of error is, one first urged in the 
supreme court of Dakota, and now urged here; That the 
judgment is not sustained by the pleadings,” 


The authorities and reasons to sustain this assignment, 
have already been given, If the authorities cited are 
pertinent and the reasoning correct, the ‘prayer for A 
reyersal of jadgment should follow, 

But as several other important questions of law, relat- 
ing to the proper construction of certain of the stututes 
of Dakota, are involved in other assignments of error in 
this case, we hope that these will receive the consideration 
of the court, 


*) 
ie } 


The seeond assignment of error Is: 


Admitting in evidenee against defendant's objection 
the COPY ot the articles ot Incorporation oft the Caledonia 
Gold Mining Company. Marked Exhibit A.. as the same 
is Incompetent, Immaterial and irrelevant.” 

An luspection of this document Ger record 0-71) 
will show that itis a copy of a reeord or writing, certified 
by a deputy Secretarv of State of California. under the 
seal ot that state. of a purported COpV from the othee of 
the clerk of the city and county of San Franeciseo in that 
state, which is certified by a deputy, “to be a full, true 
and eorreet copy of the orginal articles of incorporation 
of the Caledonia Gold Mining Company. filed in my 
(that ) ottee on the fourth day ot September. LSUS: 
endorsed, ‘Filed in the othee ot the Secretary ot state, 
the fifth day ot September, LNaN. Thos. Beek. See v of 
State, by Wm. A. Beek, deputy.” The deputy Secretary 
of State, Thomas A.’Revnolds. certifies in terms that he 
bas compared this copy ot “Artieles of incorporation ot 
the Caledonia Crold Mining Company with the original 
now on tile iy my (that) othee. and that the same is a 
correct transcript therefrom. and of the whole thereof. 
No attempt was made by the plaintiff to prove who was 
the Aeeper of the origimal articles of incorporation, of 
the he peer ¢ tthe record cr bee i 3; ¥ ele cde ( ricinel 
articles of Incorporation were required by the laws of the 
State (if any there Were; to be kept or filed. There is 
no showing or otter to show, that, in that State. the duties 
ot the Secretary otf State, or the duties of the Clerk ot 
1 
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the Citv and County of San Franeiseo, COtLitl he leeally 
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ca ata ~ AVI VD PEAT 1Wy tee 7 _ — 
is its Incompetency, apparent on its faee, and this was 
» . , . * . ’ . . 
P y ae , > *? y > ‘* . > i i 
urged in the district court. anc in the supreme eourt, as 


+ = hy .y*<¢. Un ] »y*®> Ve Aan, itt: tan + a 59 Benen vy) a ae | : — 
it is here. “ter me OOTLELLT Ss 0 CUS TANCeS COULL 


it have been made legal evidence by the court, objection 
or no objection. It is not a question of degree of superior 
or inferior evidence, of best or secondary proof, of direct or 
hearsay testimony, as when inferior, secondary, or hearsay 
testimony is offered. and objected to, the court should be 
advised of the reasons Why the superior, or better, or 
direct testimony should be adduced, so that it may rule 
out the inferior and order the best evidence produced. 


In such instances the record should undoubtedly show 
the reasons urged by the objector. But when the docu- 
ment offered. cannot be received in evidence under any 
circumstances, that is to say: it is In no sense within any 
degree of lawful evidence, even 1f no objection is made 
to it, then no reason other than what appears in this record, 
is necessary, namely: that it is incompetent. 


Every man is conclusively presumed to know the law— 
territorial judges included. 


In the constitution of the United States this appears: 


“This constitution and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made under the authority of the 
United States shall be the sUPREME LAW OF THE LAND; and 
the Judges in every state shall be bound hereby, anything 
in the constitution or laws of any state to the contrary 
notwithstanding, © 

See Art, 6, Coust, OS, 


A law of the United States. made in pursuance of the 


Constitution. reads as follows: 


Ali records and exemplifications of books, which may 
be kept in anv pubhe oftice of anv State or Territory, or 
of anv country subject to the jurisdiction of the United 
States, not appertaining to a court, shall be praved or ad- 
mitted in anv court or office in anv State or Territory, or 
in anv such country. by the attestation of the keeper of 
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Governor, Secretary. Chancellor or keeper of the great 
seal—it shall be under the great seal of the State or Ter- 
ritorv in which it is made. And the said records and 
exemplifications, SO AUTHENTICATED, shall have such faith 
and credit given to them in every court and office within 
the United States. as thev have by law or usage in the 
courts or offices of the State or Territory  * * * 


from which they are taken, 


The “attestation” of the keeper of the reeord or books 
and the seal of his oftice. must be first had: and next a 
certificate that the ATTESTATION Is 1N DUE FORM by the 
proper officer. 

This is the only method by which “records and exempli- 
fications of books which may be kept in any public office of 
any State or Territory,” “shall be proved or admitted in 
any court or office in any other State or Territory.” 


A document thus attested and certified, is legal proof 
in the courts: and. if not so attested and certified is 
radically defective and incompetent, 


The ruling of the court in admitting a worthless doeu- 
ment as testimony in this case. against this objection, and 
giving to 1t-—evidential Weight on a material issue. is a 
disregard of the requirements of a positive law of the 


land. 
@ 


Congress established this rule of authentication, As 
we shall presently see. the rule of anthentication for judi- 
elal and non judicial records and writings. of every State 
and Territoryv—is the same. The custodian must attest, 
and the proper officer must certify that the attestation is 
in due form. 

The error of the territorial district eourt cannot be 
atoned for or pulliated by the plea. that the defendant's 
attornevs were lacking in vigilance or industry and have 
not incorporated their reasous for their objection, in the 


record. The objection that the document is Incompetent, 
is there; and it is a suthcient one. 

There is no showing who the keeper of the articles, 
was; no attestation by the keeper: and no certificate by 
the proper othieer that the attestation is in due form, A 
deputy city and county clerk. ant a deputy secretary of 
state make attestations, but of what value are they? 

Congress at the same time, enrete.la rale relating to 
the manner of proving “the records and juclietal procesd- 
ings of the courts of anv state or territory.” “inany other 
eourt within the United States,” which reads as follows; 
* * * * * 
“The records and judicial proceedings of the courts of 
any state or territory, or of any such country, shall be 
proved or admitted in any other court within the United 
States, by the attestation of the clerk, and the seal of the 
eourt annexed, if their be a seal, together with a eertifi- 
eate of the judge, chief justice or presiding magistrate 
that the said attestation is in due form, and the = said 
records and judicial proceeding. so authenticated. shall 
have such faith and credit given to them im every court 
] 


within the United States as they have by law or Usage in 


the courts of the state from which they are taken.” 

(See. GOD tj. S. Ri of Stef. } 

“The attestation of a judgment of a state court, ur order 
to make it evidence in another state, under the aet of econ- 
vress, must be signed by the clerk—the attestation of a 
deputy clerk is insuthicient. 

“Such a detect is not cured bv the eertifieate of the 
presiding magistrate of the state court that the attestation 
is in due form. It is immaterial that the attestation eon- 
forms to the law of the state: It musf conform to the act 
of congress. 

“In order to make the reeord of a judgment evidence, 
it must be signed by the officer authorized by law. and 
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must have been filed in the proper office, Where the rec. 
ord itself fails to show these esscutials to its validity, if 
secins, that 1t is Inadmissible to sustain proeess founded 
thereon, even though attested in the manner required by 
the act of congress,” 

(.Vorris et al. cs, Patchin, 24 New York, 394, ) 

1 Greenleaf, Bridence, See, 500, 

1 Wharton, BRridence, See. 118, 

Attestation by an under clerk is insufficient. (Samp- 
son vs, Overton, 4 Bibb 409, Conklivs United States 
Practice 371. ) 

The record itself should show the essentials. 


If the attestation of a deputy or under clerk of court 
is insufficient, why not the attestation of the deputy sec- 
retary of state? or the deputy clerk of the city and 
county of San Francisco? 

But there is no certificate to the document showing that 
even these attestations of deputies, @re in DUE FORM. 
This is absolutely necessary, because the courts of one 
state or territory cannot officially know the forms of an- 
other state or territory. The act of congress directs the 
mode of proot. (Suarth os. rege, 1 Johws Cas. 244, 
and eases cited tu note, | | 


In the case of Drummond's administrators vs. Magruder 
& Co., 9 Cranech 124, tried in the cireuit eourt of Vir- 
ginia, a copy of a deed of assignment certified to be a 
true copy from the records of the Baltimore county court 
by the clerk of that court, was annexed to the bill as an 
exhibit: and the reeord hal no other evidenee of its au- 
thenticity. Tae court rendered a decree on this evidence 
in favor of the avpalleas, Qa appeal to this court the 
decree was reversed unanimously, and remanded for 
further proceedings. 

The court say, in their opinion: The answer put this 
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is deecdl was given in the eourt below than what appears 
the reeord. That, proot consists in the eertificate of a 
erson., who stvles ‘himself elerk of Baltimore eounty 
rt: that the papertto which his eertifieate is annexed. 


v 
is a eopyv taken fromthe eourt of that county: but. there 
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cated? There are no statutes of this territory providing 
in what manner a record of this character should be au- 
thenticated for this purpose. Then the laws of the United 
States upon this subject. must be complied with, Tn ad- 
dition to the attestation by the recorder of deeds of the 
county, where the corporation has its principal place of 
business, and the secretary of the State of Iowa, with the 
seal of said state. there should be to cach attestation re- 
spectively, ‘a certificate of the presiding justice of the 
court of the county, parish or district in which such office 
may be kept, or of the Governor, Secretary of State, the 
chancellor or keeper of the great sealof the state * 

” ” that the said attestation is in due form, 
and by the proper officers” U.S. Rev. Sts. 406. No cer- 
tificate by any of said officers is attached to the certifi- 
cate or attestation of the said recorder or secretary. The 
Secretary of State did not add any such certificate to his 
own attestation. The articles of incorporation were prop- 
erly rejected.” 

When the records of another state or territory are 
properly authenticated and admitted in evidence, then 
they are to have the same faith and credit given to them 
in the courts, as they have by law and usage in the courts 
or offices of the state from wiich they are taken. (See, 
906 U.S. Rev, Sts.) If this copy had been a duly au- 
thenticated one, it would still be necessary to prove the 
faith and credit given to it in California. The record 
fails to show that this was done. foreign laws must be 
proved like other facts, by the best proof. The court 
cannot be charged with a knowledge of them. 


Church vs, Hubbart, 2 Cranch 17, 
Tathot vs. Seeman, 1 Cranch 7. 
Armstrong es. Lear, & Peters 52. 
Strother vs, Lucas, 6 Peters 768, 


The third assignment of error is: That “THE coturT 
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ERRED IN ADMITTING IN EVIDENCE AGAINST DEFENDANT'S 
OBJECTION THE COPY OF THE ARTICLES OF INCORPORATION 
OF THE CALEDONIA GOLD MINING COMPANY, CERTIFIED TO 
BY GEORGE H. Hanp, SecreTary oF Dakora TERRITORY, 
MARKED Exuisir B., as the same is incompetent, irrele- 
vant and immaterial.” ( Pr. reeord 72. ) 

What has been already advanced in support of the sec- 
ond assignment of error, is applicable to this with this 
further explanation. 

The requirements of the act of congress cannot be 
evaded by filing an unauthenticated copy: and certainly 
x certified copy of the latter can not be received in evi- 
dence. What is not lawtul to be done directly, may not 
be done mdirectly. 

The legislative assembly of Dakota has not attempted 
to provide any rule of authentication for the records and 
exemplitications of any other state or territory in the 
eourts of thus. 


3 IF 


The Civil Code of Dakota, page 525-6, contains the 


following provisions relating to ‘Foreign Corporations :” 


“ARTICLE AVIL—DUTIES OF FOREIGN CORPO- 
RATLONS.” 


See. DO4. No corporation created or organized under 
the laws of any other state or territory, shall transaet any 
husimess within this territory, or aequire, fold and dis- 
pose of property, real, personal or mixed, within this ter- 
ritory, until such corporation shall have filed in the ottice 
of the seeretary of the termtory, a duly authenticated 
copy of its articles of meorporation: and, shall have com- 
pled with the provisions of this Article: Provided, That 
the provisions of this act shall not apply to corporations 
or associations created tor religious or charitable purposes 


solely, 


See. 50S. Sueh charter or articles of ince poration shall 
be reeorded in a book to be kept by the secretary of this 
territory for that purpose. 


See. 964. Such corporation shall appoint an agent, who 
shall reside at some accessible point in this territory, im 
the county where the principal business of said corpora- 
tion shall be carried on. duly authorized to accept service 
of process, and upon whom service of process may be 
made in any action in which said corporation may be a 
party; and service upon such agent shall be taken and 
held as due service upon such corporation. A duly au- 
thenticated copy of the appointment of such agent shall 
be filed and recorded in the office of the secretary 
of the territory, and a_ certified copy thereof by 
the secretary shall be conclusive evidence of the appoint- 
ment and authority of such agent,” 


The copy of the articles of incorporation filed with the 
Secretary. are as defective. as the copy offered and _ re- 
ceived in evidence in the district court. Only a “duly 
authenticated copy” of the articles of ineorporation of a 
corporation created or organized under the laws of any 
other state or territory. is authorized to be filed in the 
office of the secretary of Dakota territory: and this is re- 
quired before the corporation can do any business or ac- 
quire or hold avy property in that territory. An imspec- 
tion will show that is not the character of document re- 
quired. (Pr. record 72, 43, ¢4.) 


Unless any and every association of non _ residents, 
claiming to be a body corporate under the laws of some 
other state or territory, can set at naught and wholy dis- 
regard, these wise provisions of the statutes of Dakota, 
their observance is as obligatory on foreign corporations, 
as the other provisions of Chapter IIT of the Civil Code 
relating to corporations are on domestic ones. If the leg- 
islative assembly has power to prescribe rules for the 
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one, it has for the other, and compliance should be exact- 
ed from both. Section 567 is a prohibition as to foreign 
corporations doing business or acquiring property in Da- 
kota, until they have complied with the preseribed con- 
clitions. 

[x RE Comsrock ys. Sawyer, Sth (U. S.) Cir. Court 
Rep. the U.S. District Court construing a similar statute of 
Oregon providing that a foreign eorporation before doing 
business in the state must duly execute a power of at- 
torney, appointing an agent upon whom all process may 


be served in suits against such corporations, said: 


“That such a corporation before complying with said 
act had no power to contract or sue in the state; and that the 
aet was prohibitory, and anything done by the corpora- 


tion contrary to it was illegal and void.” 


In this last ease, the Bank of British Columbia was a 
ereditor of the estate of C. B. Comstoek & Co., bank- 
rupts. The assignee objected to its right to prove its 
claims in court because it Was a foreign corporation, and 
had not complted with the statutes of Oregon, in the par- 
ticular of appointing an agent, on whom process might be 
served. The objection was sustained by the court; and, 
ane Lm pe SIng array of authorities—state and federal, is elted 


In Support of its decision. 


The same court subsequently, in the case of Semple vs. 
Bank of British Columbia (5 Sawyer U. S.C. C. Rep. 
Ss.) held the same way. And in response to the com- 
ments ot learned counsel for the defendant, who consid-. 
ered the decision harsh and expressed concern that such 
decisions would work great damage and injury to the 
large foreign capital represented in the state, by the va- 
rious foreign corporations doing business there, the court 
made this straightforward answer: 

‘Whether there are any other foreign corporations than 
the defendant, that have undertaken to transact business 
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in this state im disregard of its legislation upon this sub- 
ject. does not appear. and the court is not advised. But 
if there are. it furnishes no reason why this plain and 
Wholesome statute should be refined and construed out of 
existence. but rather the contrary. Nor does it appear 
wherein consists the harshness of the ruling in question. 
The effect thereof may be inconvenient and even injurious 
to the bank, but that alone is no reason why the court 
should have decided otherwise, and thus refused to give 
effect to the plain letter of the statute, and the evident 
purpose of the enactment. A foreign corporation which 
engages in business in this state in deliberate defiance 

of the law prescribing the conditions upon which alone it 
may come here. must take the consequences of such ille- 
gal conduct. and has no right to complain either of the 
harshness of the law or its enforcement.” 


The supreme court of the state of Oregon in 187%, in 
the case of the Bank of British Columbia vs. Page, in an 
action to foreclose a mortgage given to secure a promissory 


a tt ao) 


note for $2.500, held that the statute relating to foreign 
corporations of that state, requiring the appointment of an 
attorney on whom process could be served, before trans- 
acting business therein, is an indirect prohibition against 
foreign corporations doing business in the state until the 


appointment is made. 
6 Oregon, 451, 


Excellent reasons are given in the decision of the court 
in this last case. for the wisdom of the law and the neces- 
sitv of enforcing it. 

The attention of this court is respectfully called to its 
own opinions in the case of The Bank of Augusta vs. 
Earle 13 Peters 538, where it is held that a corporation 
exists only in contemplation of law, and when that law 
ceases to operate and is no longer obligatory. the corpo- 
ration can have no existence. It must dwell in the place 
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Besides the plaintiff was prohibited from transacting 
any business or acquiring any property until the required 
document was filed with the territorial secretary. It 
could not therefore, at the date of the trial, lawfully es- 
tablish its ownership of the property described in the 
complaint, in the territorial court because of this prohibi- 
tion, This objection went to the foundation of plaintiff's 


alleaed nght to reeover in the action. 


We pass over the fourth and fifth assignments of error 
as to the admission of appoimtment ( Exhibits B. and C., ): 
of A. J. Rigby as statutory agent (Pr. record 74, 75, 76) 
merely remarking, that there is nothing on the record 
showing that the attestation is in due form, and by the 
proper officer. 


To the sixth assignment of error we call the special at- 
tention of the court. It is: 


“The court erred tn adnutting in evidence against the 
defendants objection the testimony of Michael Lynch in 
relation to acts done in connection aith the so-called Cal- 
edonia lode location on the easterly side of Shumache 
gulch in Lawrence County Dakota Territory, prior to 
the 28th day of February 1877, as the same is incompe- 


lent. Gnamatertal and irrelevant.” 


The testimony of a large number of witnesses in rela- 
tion to the June. 1Nv6 location of the Caledonia lode. was 
received by the court. on behalf of plaintiff, on the trial, 
against defendants objection that such testimony was in- 
competent and illegal, on account of the fact that the 
Black Hills of Dakota. when the alleged Caledonia lode 
location was made by Michael Lynch and other, was a 
part of the Sioux Reservation: and so continued until Feb- 
ruary 2S, 1Si¢. When the agreement with the Sioux Nation 
was signed by the President. The disposition of this as- 
signed error, in relation to Lynch's testimony, will also 
dispose of a majority of the assignments in this case. 
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La lohliy Ps, (rarrisoiu, 2 Dahotea 7 i. decided at the De- 
cember Term. bss. the Supreme Court of the Territory 
Ih an action to recover on # lease made in Deadwood Aug- 
ust 24th. ISv6. brought to that court on appeal, held as 


T< rk Ws: 


~The contract in this case was made at Deadwood. and 
was to be performed there. But at its date. that place 
was and had been. set apart. ror the ahsolute and undis- 
turbed use and occupation of the Indians. As it was un- 
lawful for the contracting parties to settle upon the lot im 
controversy in August. Sv. so it Was unlawful for them 
to assume the relation of landlord and tenant in regard 
to it. The object of the contract was unlawful when the 
contract was made. The object was to induee the lessee 
to take possession of, and to oceupy the town lot, and to. 
erect a balding for a store and to get rent for the ground. 
This written contract. having such unlawful object. was 


| Pes } , . 7 
and 18 entvireiv Voc. 


“When the United States solemniv agreed that such 
persons as made this writing should not be permitted to 
settle upon this lot as long as the treaty stipulations 
should exist. it amounted to a prohibition. The treaty 
was the supreme law to warn and deter them from such 


unlawful contract. 


“The object of the contract was. moreover, in violation’ 
of section ZILNS of the Revised Statutes. which declare 
that “everv person who makes:a settlement on anv lands 
belonging. secured or granted by treaty with the United 
States to ann Indian tribe. or surveys or attempts to sur- 
vev such land or to designate anv of the boundaries by 
marking irees, or otherwise. Is hahble to a penalty ot one 
thousand dollars The President mav. moreover, take 
such measures aid employ such military foree as he may 
judge necessary to remove ann sueh person from the 


lands. ia 
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“The contract was not only void but the parties were, 
therefore, liable to a prosecution for the penalties.- But 
aside from the latter consideration, such a contract ean- 
not be sustained either at law or in equity. For as was 
said by Chief Justice Taney, in Kennett vs. Chambers 
(14 How. 50.) “as the sovereignty resides in the people. 
every citizen is a portion of it, and is himself personally 
bound by the laws which the representatives of the sover- 
eignty may pass, or the treaties into which they may enter. 
Within the scope of their delegated authority. And when 
that authority has plighted its faith to another nation, that 
there shall be peace and friendship between the citizens 
of the two countries, every citizen of the United States is 
equally and personally pledged. The compact is made by 
the department of the government upon which he hinself 
has agreed to confer the power. It is his own personal com- 
pact as a portion of the sovereignty in whose behalf it 
is made. And he can do no act, nor enter into any agree- 
ment to promote or encourage revolt or hostilities against 
the territories of a country with which our government is 
pledged by treaty to be at peace, without a breach of his 
duty as a citizen, and the breach of the faith pledged toa 
foreign nation. And if he does so, he cannot claim the 


aid of a court of justice to enforce tt. 


“This admirable exposition of the law arose in a ease 
affecting a treaty with Mexico, and the same_ principle 
must govern In our courts in regard to a treaty with an 
Indian Nation. The latter is as much the supreme law 
as the former. If our government solemnly pledges its 
faith by treaty, with Indian tribes, it must ever be held 
to be as sacred and binding as if it were plighted to eivil- 
ized nations. To maintain treaties, especially with the 
weak, is the glory of a nation, because it redounds to its 
honor and prosperity. To break them is to violate all 
law, and all faith and all honor. Carthage has come 
down to us through the long line of the eenturies. as e 


people eharaeterized by «Pumice faith.” 


“A contract is unlawful which is contrary to an express 
provision of law, or contrary to the policy of express law, 
though not expressly prohibited or otherwise contrary to 
good morals. (See Ariasfrong v. Toles, 11 Wheat 272; 
Kennett ve. Chambers, supra.) And the law will not aid 
either of two parties who are equally in the wrong. 


‘This case very much resembles that of Dupas v. Was- 
sell, (1 Dillon’s C. C. R.. 213.) 

“Tn which it was held that the lease was void by reason 
of being in violation of the Act of Congress reserving the 
Hot Springs lands. and because the lease was against 
public policy, and the lessee was not estopped to deny his 
landlord ’s title. 

“From all the above considerations must be drawn: 


1. That the place in which the land in dispute lies, 
being also the place of the contract and of its performance, 
was Indian Country, to which the Indian title was not re- 
linquished until by force of the agreement, approved 
February 25th, LSws. 


2. That the locus in quo also beeame an Indian 
reservation by virtue of the aforesaid treaty, ratified by 
the Senate on the 16th of February, [869, and proclaimed 
eight days afterwards by the President, and that it con- 
tinued to be so reserved until the cessation of the title 
under the aforesaid. agreement, approved in 1877. 


3. That the relation of Jandlord and tenant, as to this 
lot of ground. eould not, legally exist on the said 24th of 
August. 1S76, or afterward. whilst the treaty was in force 
or the land remained as Indian Country. 

4. That the said contract of lease, being at its date 
unlawful in its objects and in violation of the treaty and 
of the Statute. and contrary to publie policy was and_ is 


entirely void. 
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5. And that, as the plaintiif’s present action altogeth- 


er rests upon this alleged contract. the action must fail. 


6. That conseq tently the Distriet Court erred. in re- 
fusing to charge the jury in accordance with the defend- 
ant’s request, that the plaintif could not make any lawful 


lease of the ground in controversy. 


“No question touching at all upon the provisions of see- 
tion 2318, of the Revised Statues of the United States, 
has been presented in this case. and therefore, nothing 
in this opinion is to be construed as relating to sueh min- 


eral lands. 


“The District Court having erred in refusing to charge 
the jury as stated, it follows that the judgment must be 
reversed and the cause is remanded to the eourt below, 
with directions to dismiss the action and it 1s so ordered.” 


In the ease of French ef al. vs. Laneaster et al., tried 
in the same district court. counsel on both sides stipulated 
that the action might be tried the same as if no Indian 
Reservation had existed. It was an action to reeover the 
possesston of a mining claim and for damages. There 
was a verdict and judgment in favor of plaintiffs for the 
possession of the mining ground in controversy, and for 
S15.406.00 damages. On appeal to the Territorial Su- 
preme Court, notwithstanding the stipulation of the 
parties to the record, appellants .qnestioned the validity 
of the location of plaintiff's mining claim. (Chief of the 
Hills lode) because it was located in) IS76.—although a 
neW location was proven to have been made Mareh 15th. 
ISvi, by the plaintiffs. The reeord showed the evidence 
of a pretended location of plaintiffs claim in June LS76, 
and of alleged continued possession, work &e., &e.. and 
relocation —including the aforesaid stipulation of the 
parties. The Supreme Court held that it was bound — to 
take judicial notice of the invalidity of the loeation, the 
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evidence and the stipulation on the record bringing the 
same to their notice. 
In the *‘Memorandum™” made in leu of a formal writ- 


ten opinion, the court said: 


“No opinion has been written in the case, Judge 
Barnes to whom it was assigned, having gone out of office 
before the opimion was prepared. In the decision the 
same prinuetple was applied to the mineral lands in con- 
troversy, situated in the Black Hills, as was decided with 
reference to real property mthe case of Uhlig vs- Garri- 
son, ante.” 

~The court held that no title to mining ground could 
there be acquired by acts of location or appropriation, 
done prior to February 2Sth, L877, and while the great 
Sioux Reservation covered that district of country. That 
this action having been tried to a jury and a general ver- 
dict rendered, without regard to the existence of said res- 
ervation, and upon the theory that such reservation did 
not affect the question between these parties, it was a 
mistrial, notwithstanding, the parties had stipulated to 
try the action, public policy requiring the court to take 
notice of the facts. even though parties might stipulate 
to the contrary.” (2 Dakota Rep. 346. ) 

In the ease of the Golden Terra Mining Company vs. 
Levi S. Smith et al., (2 Dakota 462,) the Supreme Court 
of Dakota say: 

“The aetion was tried (in the district court) before the 
deeision of this Court in the case of French etal. vs. 
Lancaster ef al.——not yet reported, in which it was held 
that no title conld be acquired to mining ground situated 
upon the Sioux Reservation, by any acts of location per- 
formed while such Reservation existed, and, that such 
Reservation inelulod all of the Black Hills in this Ter- 
ritory, and existed until Pebraary 2Sth, LS7%. 


“To that decision we alhore. By two other decisions 


} yt} } 


—One in Met ‘all ms, CCnihed Stafes, and the other, Chlig 
rs. Garrison, we have held the Reservation included the 
Black Hills country. and in the last above named, that 
ho title eould be held Or transterred by or between parties, 
being thereon. in violation of the treaty under which said 
Reservation was created. 


7 * * *K 


-*We do no not intend to detract in any degree trom the 
effect of our decision concerning the invalidity of at- 
tempted acts of location of a mining claim upon the Sioux 
Reservation, done prior to the date spoken ot- —lebruary 
sth, IS7T7: and we decline to consider the question of 
estoppel, or any other question founded upon declarations 
or acts which ean neither create a right or be the means 
of transferring one.” 

The court was not at such a disadvantage for want of 
knowledge as to the probable viaws of the higher courts, 
as might be inferred from the reasons advanced. Be this 
as it may, the case was tried by the court on the same 
theory on which the plaintiffs pleadings were drawn, 
viz: that the loeation of the Caledonia lode in June, 
LS76, was valid. 

In his conclusions of law number Il, the judge found 
that it was “regular and valid, except as it was affected 
by being situated upon the Sioux Indian Reservation.” 
but what effect this exception had on this otherwise *‘ree- 
ular and valid” mining location, he did or he did not 
know. If he did know his findings and conelusions are 
erroneous: and if he did not know the same result fol- 
lowed. 

It is sate to say that nine-tenths of all the plaintiff's 
testhmony which was received against the defendant's ob- 
jections, related to aets done and declarations made on 
the Reservation prior to 25th of February. US77. 


Lyneh and his co-loeators illegally entered upon, ille- 
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eally passed over a part of the Indian reservation, ille- 
vally settled thereon, illegally discovered and illegally 
marked the boundaries of this alleged mining claim, to- 
wit: the Caledonia lode: illegally recorded and worked 
upon the same: and that illegality still attached to each 
and all of these acts: and the subsequent agreement be- 
tween Coneress and the Indians which eliminated the 
Slack Hills trom the Reservation. did not remove this 
illegal taint from them. 

The same objection taken to Lynch’s testimony, was 
renewed to all similar testimony of witnesses for the 
plaintiff, and to documents about miners’ meetings, and to 
rules adopted at them. and to mining records kept in the 
so-called Whitewood Quartz Mining District, prior to the 
date of the ratification by Congress of the Sioux Agree- 
ment. They were all overruled by the court, as far as 
made, and the testimony received. The Supreme Court 
of Dakota sustained these rulings in this case, despite its 
decisions in former ones. 

Very strange is the second ground given by the trial 
court for the admission of this imeompetent evidence. 
How evidence of facts (admitedly illegal) oeeurring prior 
to February 25th. ISivv. can be properly connected and 
relate to a valid quartz mining location made after that 
date, is somewhat enigmatical. Properly connected! 
The condition and the reason make a rope of sand. 
Again: Holding that the admission of such evidence 
when properly connected with, and tending to establish 
the existence of facts ov and afler February 28th, 1877, 
is essential to a valid mining claim—-material and rele- 
vant, seems tous to be grossly erroneous. That a valid 
mining location on and after that date heeds any connec- 
tion whatever with acts done prior thereto, carries its own 
refutation in the statement of the proposition. 


It does not dispose of the ol jection to this testimony, to 
sav that it was lLarmless and could not prejudice the de- 
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fendant. It certainly impressed the court, and influenced 
the judge to make certain findings of fact and conclusions 
of law in regard to the defendant’s rights, and in regard to 
the pretended Caledonia lode location, which are unequiv- 
ocally prejudicial; and shows how the judicial mind in this 
instance, was warped away from the line of impartiality 
and legal duty, by incompetent and illegal testimony. 


What the law relating to the location of minirg claims 
upon mineral lands does not permit to be done, just, so 
far as being the inception of a mining right under it, be 
eonsidered as though it had never been done. Sueh was 
the reasoning of this court, In a case of an attempted re- 
location of a mining claim in Montana, before aciual for- 


feiture had occurred. 


“The right of location upon the mineral lands of the 
United States, is a privilege granted by congress, but it 
can only be exercised within the limits prescribed by the 
grant. <A location can only be made where the law a//ours 
it to be done: Any attempt to go beyond that will be of 
no avail.” ( Belk vs. Meagher, 104 U.S. 284. ) 


Did the attempted Caledonia lode location in 1876 be- 
come operative on February 25th or March Ist, LS77, so 
as to give Lynch, Lackey and others the exclusive right 
to the possession and enjoyment of the claim after that? 
A similar question was asked by this court in the ease last 


eited, and it answered the same as follows: 


“We think it did not. The right to the possession 
comes only from a valid location. Consequently if there 
is no location there can be no possession wider it. Lo- 
cation does not necessarily follow from possession, but 
possession from location. A location is nof made by tak- 
ing possession alone, but by working on the ground, and 
doing whatever else is required for that purpose by the 
acts of congress, and the local laws and regulations. As 
in this ease, all these things were done, when the law did 


not allow it: they are as if they had never been done.” 
(Belk vs. Meagher, [b. 284. ) 


Apply this doctrine to the present case: and the discov- 
ery, development, posting and recording of a location no- 
tice, and the marking the boundaries of the Caledonia 
claim with stakes and blazed trees and stumps, vanish into 
airy nothingness: and there was nothing in the character 
of a Caledonia claim and location existing that could be 
amended and supplemented. as is alleged to have been 
done in this ease about Mareh 15, 1877. 


We append to and make a part of this Brief Chapter 31 
of the Codes of Dakota, 1877, relating to ‘Mines and 
Mining.” Taken in connection with the mining acts of 
congress it shows what steps were required to be taken 
in Dakota in 1877-8, by the discoverer of a vein or lode 
of quartz or other rock in place bearing valuable mineral, 
upon the public lands of the United States, in order to 
make a valid mining location, and acquire possessory 
rights therein. 


Section 13 of these local laws and regulations allows 
“the locator of any mining claim” when he apprehends 
that his original certificate was defective, erroneous or 
that the requirements of the law had not been com- 
plied with before filing, &c., to file an additional certifi- 
eate, to cover the defect or error. This only relates to 
defeets or errors of form. If the original is radically 
and substantially defective —as where it does not comply 
with the requirements of Section 4, it 1s void. But this 
remedial provision only relates to the paper called the lo- 
cation certificate. required to be recorded with the Register 
of Deeds. There are no provisions providing for amend- 
ing or supplementing a defective mining location, much 
less an illegal and void one. Relocations are permissible 
upon abandoned mining ground, in the manner provided 
in Section 16. of said loeal law. | 
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Shoemaker genleh. in the Whitewood Quartz Mining 
District. Lawrence County. Territ rv of Dakota.” 

Asif to remove all doubt of its identity the mining 
claim is described as the one located in June 1876, by 
Lynch, Hetfron. Curlin. and Manning. The document 
was objected to as incompetent. immaterial and irrelevant. 
(Pr. record 110.) There is no warranty, and the grantee 
only gets such title in the property deseribed, as the 
grantors had at the time of the sale and conveyance. 

We suggest for reasons already stated that the grantees 
had nothing to convey, and conveyed nothing to Bell by 
this deed. 

The plaintiff next offered in evidence a similar deed 
from Bell to the Caledonia Mining Company, of date Sep- 
tember 17, S78, and purporting to have been executed on 
that day. The same mythical mining claim, deseribed in 
the deed, to Thomas Bell. is attempted to be conveyed to 
the plaintiff by said Bell: (Pr. record 112) although at 
the date of this conveyance the copy of the Articles of 
Incorporation of the plaintiff. which was objected to early 
on the trial of the case. had not been filed in the office of 
the Secretary of the Territory. and the prohibition in its 
laws against Foreign corporations acquiring property was 
in full foree. 

(Pr. record 74. ) 

To bridge this apparent difficulty, another similar deed, 
from Bell to the plaiutitf. dated Dee. 10th 1875, and 
purporting to convey the same property to the plaintatf 
was offered and received in evidence. 

(Pr. record 115-114. ) 

If the first conveyed title the second one was immaterial. 
The deeds were executed in Califormia. 

There is no mention of any location or relocation of the 
Caledonia Mining Claim in any of these deeds, at a time 
when it was possibie aud lawful to have made one recited 


as the subject intended to be conveyed. 
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others of the “76 loeators who elaim to have originally 


staked the Caledonia. Now the uneertain will be made 


eertain, He prepared field notes of that survey, givine 
the starting point as the south-east corner of the claim. 


and he connected that point with certain prominent and 


permanent monuments. reelted in his notes. so that his 


“starting pot” can with almost absolute certaimty be de 
termined. From this his courses and distances are rut 
defining the so-called Caledomia lode by its imetes and 
bounds. and he ties three of its corners to other prolil- 
nent monuments. The locus inl Guo ot thus midis Chain 


ought to be ascertainable. True. he says. that Le did not 


tind anv stake. stump or monument on the lies. shown to 


him to survey by the original locators. marking the clain. 
except the black stump at the south end. wich, by thi 
Way, Was not an original boundary stake, bat stood twenty) 
feet or more outside of the claim: so at jeast Lyuch 


testified. (Pr. record 129-150. as to certificate. and 


~ Ss 623 ¢ 


Smith; and Pr. record 77-78-2152 as lo lis testimony ve- 
garding finding wo stakes or monwmenls: and Pr. recor 
S1-132 as to black stump at south end being 20 er 50 
feet away froin the claim. 

(Ji) being handed the certificat Ol Mare} al, LSGs. Lit 


the purpose LO doubt. of 


estlablishily the accuracy OL thie 
, — a a ) 
notes recited ID. aha Wade & par! Or the certlicate,. Li 
said there was @ mistake in it. but did hot polmt oul ver 
} i 4 7 a , ue ar, ‘ 7 4) 114 I. , 
clear What It Was. / rm. record LIU. but the piaintitl 
though Wwarhed. Pdich HO Lee lo The real OF supposed mis 
take. but otfered thie celrtificaté as lt Was. Jt e6€eVvideuce 
| ; ae ie . + at P + " : Li . 
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warant the judgment rendered. 
“Finding of fact XIV. (Pr. record 86-37. ) 
The following diagram shows 
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finding of fact in relation to the same, which does not 
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the Caledonia lode as mapped by Surveyor Smith, with 
the discovery shaft indicated, its surface boundaries mark- 
ed by posts and monuments as located and claimed in 
1876; and the Caledonia lode as claimed in the re-loca- 
tion certificate of March 2, 1878 and as found by the 
Judge in finding of fact XIV. The latter has no dis- 
covery so far as known, and does not include the ground 
sued for in this action. It lies east and north of it. 


Relocation implies an abandonment or forfeiture of 
mining ground that had been previously located. Some- 
thing more than recording a certificate is required to 
make a relocation. There must be a new discovery shaft 
or a sinking of the old one, a marking of the boundaries 
anew or the adoption of the old posts and monuments, 
the erection of a new discovery stake and notice, and none 
of these things appear to have been done. 


It is submitted that the specific description given in the 
re-location certificate, and found as a fact by the Judge, 
describes no mining claim at all. The six lines mention- 
ed inclose no area; and if the court could make the last 
one close by any latitudinarian construction with the place 
of beginning, it would include no part of the ground in 
clispute. 

Bell’s purchase was the invalid location of 1876, or the 
pretended re-located Caledonia of March 1878. In either 
ease he got nothing, and consequently, conveyed nothing 
to plaintiff. 

There is no allegation in the complaint to which this 
testimony of Smith and this certificate, are in any man- 
ner responsive. 


All the findings of fact in relation to the Caledonia lode 
claim were, by the court, found in favor of the plaintiff; 
and all, or nearly all, were excepted to by the defendants, 
and made grounds for the motion for a new trial. 


At the risk of being considered tedious, these findings 


(66) 


excepted to, and which are assigned as error, we will 
briefly review because we contend, 


First: That the court failed to find on all the material 


issues in the action; and 


Second, That the issues found do not support the 


judgment. 


The complaint alleges clearly (3d allegation) that 
Lynch, Heffron, Curlin and Manning, citizens &c., in the 
month of June 1876 went upon the public domain of the 
United States, discovered a well defined vein or lode of 
rock in place containing valuable deposits of gold, and 
thereafter to-wit; on the 21st day of June, 1876, ‘located 
and appropriated in accordance with the laws of the United 
States and the Territory of Dakota, and the rules, cus- 
toms and regulations of the miners of the Whitewood 
Quartz Mining District (within which said claim was 
situated) a quartz lode mining claim, including within its 
limits the vein or lode discovered by them as aforesaid, 
and being fifteen hundred feet in length along said vein 
or lode,” ‘and three hundred feet in width,” and named 
the same as the California lode. 


This allegation is squarely put in issue by the denial 
in the answer. The fact of the location of a quartz min- 
ing claim at or about the time and place alleged, is the 
one to which the court should respond affirmatively or 
negatively. It is the main issuable fact, and the defend- 
ant was and is entitled to have this determined squarely. 
A legal location is averred, and denied, of the Caledonia 
lode. What says the court in its finding on this issue? 
It merely found that the alleged locators did certain acts 
at the time and place stated, from which a location of a 
mining claim at the time and place, could not be inferred. 
The ultimate fact in issue was not passed upon, nor found 
by the court; but certain probatory facts are found which 
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are usual in making locations of mining claims.  (Find- 
ing IV.) 

Again: It is alleged that the persons named as locators 
of: the Caledonia lode; and some others named in the 
same paragraph of the complaint. “while owners and in 
possession of the same” on or about March 15th, 1877, 
made an additional and supplementary claim and location 
of said Caledonia claim. The answer puts this in issue 
directly; and defendant was and is entitled to a direct 
finding upon it. If a negative finding was returned the 
defendant would prevail, and if an affirmative one, the 
defendant could properly inquire, what “an additional and 
supplementary claim and location was” about the date 
named, and how the same was effected, under the law. 
Mere recitals of words, terms, or phrases is not finding 
upon a disputed issue, but is a practical evasion. 


SYNOPSIS OF FINDINGS FOR PLAINTIFF. 
Finding I. That the Caledonia Gold Mining Company 


is, and has been a corporation under the laws of Califor- 
nia since September, 1878. (Pr. record 27. ) 


ComMENT :—The court is no more at liberty in this case 
than it was in the case of Drummond vs. Magruder, cited 
before, to “presume that any other proof” of the incor- 
poration of plaintiff, ‘‘was given in the court below, than 
what appears on the record.” The existence of a For- 
eign corporation is a fact, which must be proven. (.An- 
gel and Ames on Corporations, Sec. 633; Bank of Utica 
vs. Smalley, 2 Cowen, and cases cited; Stoddard vs. On- 
ondaga 12, Barb. 575; Waterville vs. Bryan 14 Barb. 
183; Kennedy vs- Cotton, 28 Barb. 63; Phoena Bank 
va. Donnell, 41 Barb. 574; Gilbert vs. Manchester, 11 
Wend. 629, Slatt vs. Catskill Bank; 18 do. 474; Trustees 
Vernon Socicty vs. Hill, 6 Cowen, 25. ) 


(Hs) 


If we are not entirely mistaken in our view of the 

offered proof, this finding is without any support. 
Finding 11. That the ground or premises in <lispute Is 

in the Whitewood Quartz Mining District, Lawrence 


county. Dakota Territory. (Pr. record 27. ) 
ComMMENT:—This was not objected to: but was so stated 


inthe answer. 


Finding III. That in December, 1576, the miners in 
Lost Mining District held a meeting and adopted certain 
mining rules and regulation, a copy of which is set out in 
an exhibit as a part of the finding. (Pr. record 27, 28, 
29, 30, 31. 


ComMMENT:—In effect this is finding thatthe miners in 
that district at that time. who were there in violation of 
the stipulations of the second article of the Treaty of 
[S69 with the Sioux tribes of Indians, could enaet and 
adopt rules and regulations for the miners of the district 
superior to, and more effective than a solemn treaty by 
the Government. Nor could the meeting of miners on 
March 6th, L877, breathe legality and validity into those 
rules and regulations, by their attempt to ‘re-enact and 
legalize” them, by making reference to them as if they 
were legal facts. Similar rules and regulations might 
have been adopted at this meeting, but were not. This 


finding, we contend, was erroneous. 


Finding [V.—That the Caledonia lode was diseovered 
and certain acts of location were made by Lynch, Heffron, 
Curlin and Manning in June, 1876, in the locality named. 
(Pr. record 31.) 

CoMMENT :—This is finding an illegal attempt to make 
a mining location in defiance of the supreme law of the 
land. 


Finding V.—That Heffron, Lynch, Curlin and Man- 


ning continued their trespass, and their illegal acts from 


(On) 


June, 1876, down to February 15th, S77. (Pr, record 


aa 33. } 


ComMMENT:—This is quite as bad as any previous one, 
on which to base a mining right. 


Finding VI.—That the proofs and evidences of their 
attempted location, that is; ‘tall of the posts and monu- 
ments marking the surface boundaries of the said Cale- 
donia claim which had been placed there by the locators 
in June, 1576, remained and were standing in the same 
places as originally placed,” on the 28th of February and 
Ist of March, 1877, and that said locators were the own- 
ers and in possession of said illegally located mining 
claim on those dates. (Pr. record 33.)' 


CoMMENT :—The facts last above found were criminal 
acts, subjecting the perpetrators to a penalty of one thou- 
sand dollars. (See. 2718 U.S, Rev. Stat..) and the court 
makes these criminal acts evidences of ownership and 
possession of a mining claim, the moment the Black Hills 
were eliminated from the Indian Reservation by the subse- 
quent agreement with the Indians, approved by the Pres- 
ident February 25th, 1S¢¢. This court will hardly sane- 


tion and confirm such wanton findings. 


Finding VIT.—That from February 28th until March 
15th, 1877, Lynch. Heffron, Curlin and Manning, the so- 
‘alled locators of the Caledonia lode, and Lackey, O'Neill, . 
Murphy and Elliott were the owners of said mining claim. 


(Pr. record 33.). 


ComMENT:—The finding, like those preceding it, 1s on 
the assumption that the illegal and in part criminal acts 
of the original locators, vested some right of ownership 
in these parties between those dates. No acts of location 
have been found, as having been performed between those 


dates. Something was required to be done in order to 


(40) 


clothe these parties with the ownership, or the right of 
possession to the ground in dispute. 


“Owner” is understood to mean the rightful possessor 
or proprietor of a thing. How was this alleged owner- 
ship established? Four of these men are the alleged lo- 
eators of an invalid mining claim. There is no finding 
of fact how the last named four also, became owners: yet 
this is a fact necessary to be found separately: there is no 
finding that any of them, at any time on the 28th of Ieb- 
ruary, L877, or at any time thereafter and prior to March 
L5th, 1S77 aequired, by any lawful acts, the ownership. or 
a right to the possession of what is called ‘the said Cale- 
donia claim.”’ All the evidence is broughton the record 
in this case, and we ask to be cited to one single act of 
location or proof of ownership between those dates to that 


claim. 


Finding VITI.—That on February 28th and March 
Ist, 1577, the said owners of the Caledonia claim were in 
the actual and exclusive possession of the same running 
drifts from the Discovery shaft and stopeing out ore, and 
had been so continuously at work from February Loth 
until April Ist, 1877. 

(Pr. record 33-34. ) 

JOMMENT ;—It is clear from the last finding that the 
ownership and possession found and relied upon must be 
referred to a period anterior to February Loth, IS77, as 
the development work deseribed, as being carried on at 
the earlier date, “running drifts from the Discovery shaft” 
must be referred to a Discovery shaft existing at that 
date. 


The theory of the court on which this ease was heard. 
tried and determined, is: that all the illegal, unlawful and 
unwarranted acts of Lynch, Heffron, Curlin and Manning, 
in attempting to make a mining location on the Indian 

teservation, were transformed into legal ones by the Pres- 
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ident's approval of the agreement with the Sioux, Febru- 
ary 2Sth. LSvv. In other words that their acts were valid- 
ated by the relinquishment of the Black Hills by the 
Indians. And that being continuously at work running 
drifts and stopeing ore, between the dates named, that the 
discovery shaft and boundary monuments of June, 1876, 
became by some mysterious hocus pocus operation, a valid 
discovery shaft and a valid marking of the boundaries of 
the so-called Caledonia claim. Being continuously at 
work, running drifts and stopeing ore, as the court has 
found, from February Loth until April Ast, 1877, they 
could not well have been engaged in anything else be- 
tween those dates: and the finding precludes the idea that 
any new discovery shaft was sunk, or that the old one was 
earried down ten feet deeper, or that any new discovery 
stake was erected, or that there was any new marking of 
the boundaries of the Caledonia claim, after the Presi- 
dent's approval of the Indian relinquishment took effect, 
between the dates named. 

Finding LX. That on February 28th, and March Ist, 
LSv7, the owners (?) of the said Caledonia claim adopted 
the posts and monuments then standing, marking the 
boundaries of said claim, the discovery of the vein, the 
Discovery shaft and other work done. and claimed title to 
said claim as thus marked and defined, and discovered, 
and according to the orginal notice of loeation. 

(Pr. record 34.) 

ComMENT:—This like the other findings unmistakably, 
proceeds on the theory that the original location was val- 
idated. The title is claimed according to the original 
location, not by virtue of a new one made on or after 
February 28th. Sv. There is no attempt at distinguish- 
ing between the alleged ownership of that day as attaeh- 
ing after the President's approval of the Sioux 
agreament and that claimed as existing before: but 
all claim of title, ownership, right of possession, and 


so forth, is referred to, and take their inception from the 
original (June. L876) location. Upon its validity the 
claim of title, ownership and right of possession of the 


plaintiff is based. 


If defendant’s contention is correct, the claim of | title. 
ownership and right of possession of the original plain- 
tiffs on February 25th and March Ist, IS¢¢, are invalid 
and void. If the claim is made by reason of what was 
done upon and after those dates, what was done that title. 
ownership or right of possession to the so-called Caledo- 
mia claim in the former plaintiffs attached? Was it 
by a new location under the mining laws? What 
were the acts of location? Not one of them 
found! No discovery made; no discovery shaft sunk; no 
discovery stake erected; no location notice posted: no 
marking anew of the boundaries of the location. But the 
court finds that the owners on February 25th and March 
Ist, LS77 “adopted the said posts and monuments then 
standing as above mentioned, and marking the boundaries 
of said claim, and the Discovery of the vein or lode 
thereon made, and the Discovery and the other work done 
thereon, and fhen and thereafter, claimed title to said 
claim as thus marked and defined by said posts and mon- 
uments, and to said lode thus discovered: and wader, and 
according to the original notice or certificate of said loca- 
fion then standing on the records of Whitewood Quartz 
Mining District.” But if, at the moment, they were the 
owners of the claim, why claim title fren and thereafter, 
when they were the owners before? How was the feat of 
adoption of posts and monuments, discovery of the vein 
or lode, the Discovery and other work, accomplished ? 
Was it by intention or by act, or by both? And if by act 
what was done, pray, that changed these iliegal acts, these 
proots of an unlawful intrusion upon prohibited lands, in- 
to lawful evidence of ownership of a mining claim, on the 


instant that the prohibition ceased, 
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Whether a new discovery of the vein or lode was nee- 
essary after the mineral lands of the Black Hills were 
opened to the explorer for valuable minerals, we need 
not stop to Inquire: but all other acts of location of a 
mining claim had to be original with the locator. In ease 
of re-location the acts of location must be original with 
the re-locator as they were with the locator. (Wade's 
American Mining Law, p. 57; also See. 16, Chap. 31, 


Laws of Dakota. ) 


There are two methods in| Dakota by which title to 
mineral lands that are open to exploration, and occupation 
‘an be acquired. One of these is: by making a discovery 
of the vein or lode of quartz or other rock in place bear- 
ing some valuable mineral, and then within a reasonable 
time afterwards sinking a discovery shaft ten feet, erecting 
a discovery stake at the point of discovery, posting a lo- 
cation notice thereon, marking the boundaries of the claim: 
and recording a certificate of location. The other way is 
by re-location of an abandoned claim which probably 
does not require a new discovery, but the re-locator must 
sink a new discovery shaft, or sink the old one ten feet 
deeper. This is how the old discovery must be adopted. 


In either case, a new discovery stake must be erected, 
and a new, or re-location notice must be posted. In any 
‘ase the location certificate musf state that the whole or 
some part of the new location 1s located as abandoned 
property. (S16 Chap, 31 Laws of Dakota, 1577.) But 
the Caledonia lode was never lawfully loeated, and was 
never re-located for that matter. The Indians alone ‘shad 
the right of possession” of the country under the treaty 
stipulations. and whatever was done by the so-called owners 
of the Caledonia prior to February 25th, 1S¢¢. must be 
considered as if never done. 

Finding X.—That on the 15th day of Mareh, Ls7%0, 
the then owners( 7) of the said Caledonia lode, with a 


discovery and the boundaries marked “as above mention- 


( ot) 
ed’? made and tiled for reeord. “a certitierate of loeation of 
said elaim. made and reeorded by the loeators in June, 
LSvOo° and a supplementary notice or eertificate of said 
Caledonia mining claim. 


ga record O-4. ) 


ComMENT:—This is only another form of stating what 
had already been found several times by the court. 
with the additional announcement that a “supplementary 
notice or location certificate.” as well as a copy of the old 
one, was tiled for reeord. An “additional certificate” of 
loeation is authorized to be made and filed, for certain 
purposes, by the local laws of Dakota. (See. 15. chap. 
51, relating to Wines and Mining): but we cannot say 
what the contents of a supplementary location certificate 
should be, or what its office is, or what effect is to be given 
to such a document as it Is unknown to the mining” laws 
of Congress and of the Territory. The original of June 
?ist, LST is not sought to be correeted. even were that a 
possibie thing, nor is the lack of description in it) sought 
to be cured. Neither is it treated as worthless and aban- 
doned, but as the principal thing, to be aided and bettered 
somehow, by the supplementary one. The supplementary 
certificate or record is stated to be added to the original 
“to show present omnersiip aud eover anv illegality 
that might attach to making mining locations upon the 
Indian Reservation.” In substance it is like an ortyimal 
location notice, and contains more of the statutory require- 
ments than the ortginal, to which it is declared to be an 
addition. No independent discovery shaft. no sinking of 
the old one ten feet, no erection of a new discovery stake, 
and no marking of the boundaries of the Caledonia claim 
at or about this time is found by the judicial findings of 
facts. Hence there was no location made uncer the law. 
The locators carefully adhered to their theory that the at- 
tempted location of June, LSv6 was a valid one. By it 


the plamtitt must stand or tall. 
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Finding X1T.-—That the owners posted on a tree about 
four feet from the discovery shaft a copy of said original 
and supplementary notices of location, having filed copies 
for record in the mining recorder’s office the day previous. 

(Pr. record 35.) 

CoMMENT:——This was reversing the usual order in such 
matters: posting and recording. Unaccompanied with the 
acts of location that usually precede, but which must nec- 
essarily accompany the posting of notice and record, no 
legal right to a mining claim followed, from mere record 


and pe sting. 


Finding X1I1:—That the said owners of the Caledonia 
lode, filed for record in the oflice of the Register of Deeds 
oftice, April 25th, LS77, a copy of the original and supple- 
mentary location notices spoken of. except that in the last 
supplement there was a mistake made in the number of 
feet allotted to Murphy, Manning and Elliott, which mis- 
take Was afterwards sought to be rectified by another sup- 
plementary notice, placed on record for that purpose, in 
the Register of Deeds office, in Sept... LS77. | 


(Pr. veeord 3d. } 


ComMENT:—-All the importance that can be attached to 
this finding is: that one of the usual acts of location, viz: 
recording the certificate was performed, but the certificate 
recorded declared plainly enough an invalid location on 
its face. and the supplementary one could not “cover” this 
iNegality. although that is its declared purpose. 

Finding Nil: That in November. 1S77. the eclaim- 
ants of the so-called Caledonia mining claim caused a 
survey thereof by Smith & Ankenny. which survey sub- 
stantially corresponded with the original location of said 
claim. 

(Pre record 56.) 


ComMMeENT: ~As an independent facet this finding is— of 


(76) 


no consequence. ‘This survey Was not intended as an act 
of location or re-loeation. The statement of the coneur- 
rence of the lines of this survey with those of the “origi- 
nal loeation,” and “those marked on the ground by posts 
on the 28th day of February and the Ist day of March,, 
1877” serves to keep plaintiff's and the court's theory, 
fresh in the mind. Notin a single instance, co they 
concede the invalidity of the original location. Every- 
thing pertaining to the Caledonia is referred to this loea- 
tion, and upon it the plaintiffs title hinges and depends. 


Finding XITV.—That on March 2nd, LS7S, the orrn- 
ers(?) of the Caledonia mining claim posted a notice or 
certificate of locstion on a tree near the Discovery shaft, 
and afterwards on the same day filed a copy of it in the 
Register of Deeds office; the notice reciting that it wasa 
new location notice of that date, and that the claim was 
first located June 15th, 1876. The metes and bounds, 
courses and distances of the relocation—so called, aceord- 
ing to the field notes of the Smith and Ankeny survey of 
November 14th, 1877, are set out without any suggestion 
of their being in any particular incorrect. (Pr. record 
36, 37, 38.) 


CoMMENT :—This loeation notice has some value in this 
controversy, or it has not. It was seriously offered as 
pertinent proof, by the plaintiff, to support the issues on 
its part; and it was gravely received against defendant's 
objection by the trial court. No acts of a new loeation 
are found, except the posting and record of this notice. 
Are they to be presumed? The description of the ground 
claimed as the Caledonia lode in this notice, is east, and 
outside of the ‘old original” one of June, 1876; and that 
it does not include the ground in controversy deseribed 
in the complaint and for which the district court rendered 
judgmsnt, is apparent at a gianee. (See diagram on 
page 64 of this brief. 


(ae) 


Minding NV.—That the original plaintiffs performed 
more than the amount of annual representation work on 
the Caledonia mining elaim from the [5th of June, 1876, 
until the loth of June, LISTS. ( Pr. record 38. ) 


Finding NVI.-—That the loeators and owners of the 
Caledonia performed more than one thousand dollars worth 
of work on the claim after February 28th and prior to 
February 28th, I8¢S: and more than another thousand 
dollars worth before they sold to Bell. (Pr. record 58. ) 


Finding XN VIT.-—That after February 28th, 1877, and 
hefore they sold to Bell, the locators and owners of the 
Caledonia performed more than %2.000 worth of work on 
the Caledonia claim, and were in actual possession at the 
time of sale. (Pr. record 38. ) , 

ComMENT:-—These last three are very unimportant find- 
ings of fact to say the least: except that they speak well 
for the industry of the parties referred to. The Act of 
Congress entitled ‘An Act to promote the development 
of the mining resources of the United States passed May 
LOth, IS72. was amended June 6th, LSv4, extending the 
time for the first annual expenditure of labor and in- 
provements on mining claims located before that time, to 
the first day of January, 18v5:; and by a subsequent act 
passed January 22d, LSSO, Congress extended the period 
within which the work required fo be done annually, on 
all unpatented mineral claims, to the end of the year 
succeeding the year of location, and it made this amend- 
ment applicable to all claims located since May LOth, 1872. 
This was the law for months before this trial began. 
Hence, one hundred dollars of expenditure in labor or 
improvements on any valid mining location in the Black 
Hills after February 28th, IS7¢, and prior to the first day 
of January, LS7%), satisfied the requirement of the law. 
Why then this great parade of thousands of dollars ex- 
pended in a few months on an invalid one, in these find- 


ings? The right of possession on trial, was and is a legal 


(aS ) 


one, to be determined by priority of location, and com- 
pliance with the mining rules and regulations at the time 
the action was begun, June 14th, 1878. Only a valid 
discovery, within the lines of the location, a cut, or tun- 
nel, at a depth sufficient to disclose the mineral vein of 
lode, or an adit of at least ten feet in length along the 
lode, or a discovery shaft sufficient to show a well defined 
mineral vein or lode, was necessary to be proved and 
found. No supplemental pleadings setting forth matters 
arising after the action was begun, were in the case; and 
these last three findings are of no special value. 


Finding XVIIT:—That the so-talled owners of the 
Caledonia on August 30th, 1878, sold and conveyed the 
location of June, 1876 to Bell; and that Bell sold and 
conveyed the same to the plaintiff in December, 1878. 


(Pr. record 39. ) 


CoMMENT :—The fact hardly merited a finding. There 
is no controversy about it, at all. The only question is: 
did they get anything by the conveyance. 


Finding XIX :—That the plaintiff is and has been since 
the sale to it by Bell in possession of the Caledonia min- 
ing claim and of the ground in controversy; and has con- 
tinously mined the same, and expended in work and im- 
provement thereon more than ten thousand dollars; and 
each year since February 28th, 1878, has annually done 
more than one hundred dollars worth of work on the 


claim. 
(Pr. record 39.) 


CoMMENT :—This is the last finding of fact reiating to 
the so-called Caledonia lode; and it is of no consequence 
at all. as has already been shown. No annual represen- 
tation work was required to be done before this action 
was commenced, What occurred, or what was necessary 
to be done after that time was not in issue: nor could it 


(at) 
be properly brought into the trial, except by supplemen- 
tary pleadings in the action. 


After a review of the findings, we respectfully submit, 
that they are insufficient to justify the decision of the 
court in this case, and that the judgment rendered ought 
to be reversed. 


It is not expected by the defendants that the court will 
examine and pass upon all the assignments of error. In- 
deed the number is quite large, but only a few of the 
principal ones need be considered. For instance: 


The First one—That the judgment is not sustained by 
the pleadings. 

The Second one—That the court erred in admitting in 
evidence the copy of the Articles of Incorporation of the 


plaintiff. 


The Sixth one—That the court erred in’ admitting in 
evidence the testimony of Michael Lynch as to matters 
occurring prior to February 25th, 1877, in attempting to 
make the Caledonia lode location, upon the Indian Reser- 
vation. 

The Twenty-fourth—That the court erred in admitting 
in evidence the deed from the former plaintiffs in this ac- 
tion to Thomas Bell of date of August 31, 1878. 

The Thirty-ninth—That the court erred in admitting in 
evidence the deposition of William R. Keithly with the 
exhibits named from A. to H. 

The Sixtieth—That the court erred in admitting in evi- 
dence the deposition of Henry 8. Ireton on rebuttal. 

The Seventieth—That the court erred in admitting in 
evidence a copy of the Miners Rules and Regulations 
adopted December 80th, 1876: and 


The findings of the court as to the Caledonia lode loca- 
tion, before February 28th, 1S77, and the pretended re- 


(SO) 


location of Mareh 2d. 1878, need to receive consideration, 
as it is clearly manifest they do not inelude the same 
sround, and the latter does not include the ground in 
controversy. 


THE THIRTY-NINTH AND FORTIETH ASSIDNMMENT OF ERROR 


deserve special notice. 

On the rebuttal the deposition of one William KR. 
Keithly was offered in evidence and read against detend- 
ant’s objection. He was sworn, and examined as a wit- 
ness to identify certain papers prepared by him and under 
his direction and inspection, purporting to be copies of 
depositions that had been taken im this, and in other ac- 
tions. between other plaintiffs and this defendant. He is 
supposed to have identified them as exact copies. and they 
are attached to his deposition as Exhibits A, B,C, D, I. 
EF, G, and H. The original depositions were beleved to 
have been destoved by the fire that consumed Deadwood 
in September. LS). 

(Pr. record 235. | 

Exhibit A. is a purported copy of a deposition made 
by Damel G. Chisholm at Glasgow. Jefferson county, 
state of Lowa, on April Lith, IST, before one J. 8S. Kreitz- 
ler, Notary Public, on behalf of plaintitf. No notice of 
the time and place of the taking of the deposition ap- 
pears to have been given given to the defendant, 
or his attorneys: no waiver of the notice is 
shown, and there is no appearance by the defendant, or on 
his behalf. There is no evidence that the original was 
ever received, filed or opened by the elerk of the court: 
and this one will do to sample the entire lot annexed to 
and made a part of the Keithly deposition. 


Qn the face of the reeord there is no authonmty for even 


the original to have been received in evidence. were it 


(SL) 


offered. It was clearly incompetent, in our 1udgment. 
(Pr. record 244 to 250.) 


Exhibit B, is a purported copy of a deposition of Fran- 
e1s Coyle, which shows no certificate of the ofticer before 
whom it was taken, nor when or where it was taken. 


(Pr. record 295. ) 


Purported copies of depositions taken in two other 
cases, to-wit: James Delaney ef al. vs. John Noonan, in- 
volving a contest between the Queen of the Hills lode and 
the Bobtail, and James Harrington, ef a/. vs. John Noonan 
involving a contest between the Clara No. 2, lode and the 
Bobtail lode were thus ‘railroaded” into, and made a part 
of the Keithly deposition. 


(Pr. record 237-8.) 

Depositions taken by plaintiff in the two cases last men- 
tioned, as well as oral testimony, reeking with irrelevant 
accounts of the unlawful doings and declarations of 
the Queen of the Hills claimants, Clara No. 1 and Clara 
No. 2, claimants; armed and blustering factions on Clara 
Hill neighborhood rows, drunken, defiant mobs, and a 
thousand other matters that occurred in that locality in 
the summer and fall of 1576, were allowed to go in as 
evidence in this case, until the record (which contains all 
the evidence as the judge certifies ) has been swollen out of 
proportion and shape, despite defendants objections to the 
incompetency of this testimony, and that it had no legal 
relation to the controversy in this action. No attempt had 
been made to substitute these copies for the originals 
before the trial and file them before the trial 
so that defendant could have filed his motion to suppress. 

We are assured by counsel for plaintiff that this court 
will not look into the evidence to ascertain whether the 
findings are supported by sufficient evidence or not. No 
doubt this is the rule. But if there ever was an excep- 


(S2) 


tional case to a rule, this ought to be made one. Enough 
has been already shown to make it appear that the rulings 
and findings of the trial judge, and his conclusions of law 
in this case, were extraordinary throughout. Attention is 
‘alled to the evident bias or zeal of this most erudite 
jurist in this case, who imported into the opinion of the 
Territorial Supreme Court facts that do not appear of re- 
cord, viz: that “‘Mahan was in court ad ad - 
assisting in the conduct of the defense,” as an apology 
for the neglect of the plaintiff's attorneys and the omis- 
sion of the trial court, to properly make him a_ party de- 
fendant, by service of a proper pleading in the action. 
It seems to us, that nearly the entire opinion of the Su- 
preme Court—prepared and delivered by the trial judge, 
as a member of that court, is a labored defense to uphold 
his rulings and findings in the court below; and directly 
in conflict with three previous decisions of said Supreme 
Court. (Uhlig v. Garrison; French v. Lancaster; Golden 
Terra Company vs. Smith,) already cited; and in opposi- 
tion to views of this court on similar questions, in the 
eases of Belk v. Meagher, Drummond v. Magruder, and 
Paul vs. Virginia, to which reference has been made in 
this Brief. 

We confidently anticipate a reversal of the judgment 
and decree appealed from; and a direction to the inferior 
court to enter judgment for defendant Noonan. 

DANIEL McLAUGHLIN, 
WILLIAM R. STEELE, 


Att rneys for Appellants 


APPENDIX. 


LAWS OF DAKOTA TERRITORY. 


CHAPTER XXXI. 


RELATING TO MINES AND MINING. 
See. 1. The length of any lode claim hereafter locat- 
ed within this territory, may equal, but shall not exceed, 
fifteen hundred feet along the vein or lode. 


See. 2. The width of lode claims shall be one hun- 
dred and fifty feet on each side of the center of the vein 
or crevice; Provided, That any county may at any gen- 
eral election, determine upon a greater width not exceed- 
ing three hundred feet on each side of the center of the - 
vein or lode, by a majority of the legal votes cast at said 
election, and any county by such vote at such election, 
may determine upon a less width than above specified ; 
Provided, That not less than twenty-five feet on each side 
of the vein or lode shall be prohibited. 


See. 3. That the discoverer of a lode shall within 
twenty days from the date of discovery, record his claim 
in the office of the register of deeds of the county in 
which such lode is situated, by a location certificate, which 
shall contain: 

1. The name of the lode. 


» The name of the locator. 


3) 0 =©6'The date of loeation. 


(S+4) 
4. The number of feet in length claimed on each side 


of the discovery shaft. 


5. The number of feet in width claimed on each side 


of the vein or lode. 
6. The general course of the lode, as near as may be. 


See. 4. Any location certificate of a lode claim which 
shall not contain the name of the lode, the name of the 
locator, the date of location, the number of lineal feet 
claimed on each side of the discovery shaft, the number 
of feet in width claimed, the general course of the lode, 
and such description as shall identify the claim with reas- 
onable certainty, shall be void. 


Sec. 5. Before filing such location certificate the dis- 
coverer shall locate his claim by first sinking a discovery 
shaft thereon sufficient to show a well defined minera- 
vein or lode; second, by posting at the point of discovery 
on the surface, a plain sign or notice containing the name 
of the lode, the name of the locator, and the date of dis- 
covery, and the number of feet in width claimed on each 
side of the lode; third, by marking the surface bounda- 
ries of the claim. 


Sec. 6. Such surface boundaries shall be marked by 
eight (S) substantial posts, hewed or blazed on the side 
or sides, facing the claim, and sunk in the ground, to wit: 
One at each corner, and one at the center of each side 
line, and one at each end of the lode. When itis im- 
practicable on account of rock or preciptious ground to 
sink such posts, they may be placed ina monument of 
stone. 


Sec. “. Any open cut, cross cut, or tunnel, at a depth 
sufficient to disclose the mineral vein or lode, or an adit of 
at least ten (10) feet in along the lode, from the point 
where the lode may be in any manner discovered, shall be 
equivalent to a discovery shaft. 


ee es 


(SN. ) 


See. SS. The diseoverer shall have thirty days from 
the time of wneoverimg or disclosing a lode to sink a dis- 


covery shaft thereon. 


See. 4. The location or location certificate of any lode 
claim shall be construed to inelude all surface eround 
within the surface lines thereof. and all lodes and ledges 
throughout their entire depth, the top or apex of which 
he inside of such lines extended vertically, with such 
parts of all lodes or ledges as continue, by dip beyond 
the side lines of the claim, but shall not include any por- 
tion of such lodes or ledges beyond the end lines of the 
claim or the end lines continued, whether by dip or other- 
wise. or beyond the side lines in any other manner than 


by the dip of the lode. 


See. 10. If the top or apex of the lode in its longi- 
tudinal course extends beyond the exterior lines of the 
claim at any point on the surface, or as extended vertically 
downward, such lode may not be followed im its longitud- 
inal course beyond the point where it is intersected by the 


exterior. 


See. 11. All mining claims now loeated. or which 
may be hereafter located, shall be subject to the right 
of way of any ditch or flume for mining purposes, or of. 
any tramway or pack trail whieh is now in use, or which 
may be hereafter laid out across any such location. —§ Pro- 
vided, always, That such right of way shall not be exer- 
cised against any location duly made and recorded, and 
and not abandoned prior to the establishment of the 
ditch, flame, tramway or pack-trail, without consent of the 
owners except by condemnation, as in cases of land taken 
for public highways: parol consent to the location of any 
such easement, accompanied by the completion of the 
same over the claim, shall be sufficient without writing; 
And provided further, That such diteh or flume shall not 


injure vested rights by flooding or otherwise. 


(SO) 


See. 12. When the right to mine is in any case sepa- 
rate from the ownership or right of occupancy to the sur- 
face, the owner or rightful occupant of the surface may 
demand satisfactory security from the miner, and if it be 
refused may enjoin such miner from working until such 
security is given. The order for injuction shall fix the 


amount of bond. 


Sec. 13. Lf at any time the locator of any mining 
claim heretofore or hereafter located, or his assigns, shall 
apprehend that his original certificate was defective. er- 
roneous, or that the requirements of the law had not been 
compled with before filing, or shall be desirous of chang- 
ing his surface boundaries, or of taking in any part of an 
overlapping claim which has been abandoned, or in case 
the original certificate was made prior to the passage of 
this law, and he shall be desirous of securing the benefit 
of this act, such locator, or his assigns, may file an addi- 
tional certificate subject to the provisions of this act: 
Provided, That such relocation dees not interfere with 
the existing rights of others at the time of relocation. and 
no such velocation or the record thereof shall preclude 
the claimant or claimants from proving any such title or 


titles as he or they may have held under previous loeations. 


See. Lh The amount of work to be done or improve- 
ments made during each year to hold possession of a min- 
ing claim, shall be that prescribed by the laws of the 
United States, to wit: One hundved dollars annually. 


See. 15. Within six months after any set time or an- 
nual period herein allowed for the performance of labor 
or making Improvements upon any lode claim, the person 
on Whose behalf such outlay was made, or some person 
for him, shall make and reeord an aftidavit in snbstanee. 


as follows: 


(Sa) 


PRRRITORY OF DAKOTA, } 


- SS 

er re \ 
Before me, the snbseriber, personally appeared. .............. 
Who being duly sworn, says at least. ...............dollar’ worth 


of work or improvements were performed or made upon (here 
describe claim or claims, or part thereof,) prior to the. .......day 
epee eT \. PD. IS. .situate iIn............mining district, 
county of............ Territory of Dakota. Sueh expenditure 
was made by or at the expense of............owner of said 
Claim, for the purpose of holding said claim. | 
(Jurat.) (Signature. ) 

And such certificate, when recorded in the office of the 
register of deeds of the county wherein such claim is lo- 
eated, shall be prima facie evidence of the performance of 
such labor. 


See. 16. The reloeation of abandoned lode claims 
shall be by sinking a new discovery shaft, and fixing new 
poundaries, 1n the same manner as if it were the location 
of a new claim, or the relocator may sink the origina! 
shaft, eut or adit to a sufficient depth to comply with see- 
tions flve and seven of this chapter, and erect new = or 
alopt the old boundaries. renewing the posts if removed 
ov destroyed. In either case. a new location stake shall 
be erected. In any ease. whether the whole or part 
of an abandoned elaim is taken. the loeation certifieate 
must state that the whole or any part of the new location 


is located as abandoned property. 


See. Lv. No loeation eertifieate shall elaim more than 
one loeation, whether the location be made by one or sev- 
eral locators: and if it purport to claim more than one 
location, it shall be absolutely void, exeept as to the first 
location therem described: and if they are described to- 
gether, or so that it eannot be told which location is first 
deseribed, the certificate shall be void as to all. 

See. LS. The register of deeds shall be entitled to re- 
eeive the sum of one dollar for each loeation certificate 
recorded and certified by him, and shall furnish the lo- 
eator or loeators with a certified copy of such certificate 


(SS) 


when demanded, for whieh he shall be entitled to receive 
fifty cents. 
DISPUTED MINING PROPERTY. 

Sec. 11. In all actions in any district court of this 
territory, wherein the tithe or right of possession — to 
any mining claim shall be in dispute. the said court or 
the judge thereof, may, upon application of any of the 
parties to such suit. enter an order for the underground 
as well as surface survey of such part of the property im 
dispute as may be necessary toa just determination of the 
question involved. Such order shall designate some 
competent surveyor, not related to any of the parties to 
such suit, or in anywise interested in the result of the 
same; and upon application of the party adverse to such 
application, the court may also appoint some competent 
surveyor, to be selected by such adverse applicant, whose 
duty it shall be to attend upon such surveyor, and observe 
fhe method of making the same; said second survey to 
be at the cost of the party asking therefor. It shall also 
be lawful in such order to specify the names of witnesses 
named by either party, not exceeding three on each side, 
to examine such property, who shall be allowed to enter 
into such property and examine the same: such court, or 
the judge thereof, may also cause the removal of any 
rock, debris. or other obstacle in any of the drifts or 
shafts of said property, when such removal is shown to 
be necessary to a just determination of the question in- 
volved: Provided, however, That no sueh order shall be 
made for survey and inspection, except in open court or in 
chambers, upon notice of application of such order of at 
least six days, and not then except by agreement of 
parties, or upon the affidavit of two or more persons that 
such survey and inspection is necessary to the just de- 
termination of the suit, which aftidavits shall state the 
facts in such case, and wherein the necessity for survey 
exists; nor shall sueh order be made unless it appears 


(Sod) 


that the party asking therefor had been refused the privi- 
lege of survey and inspection by the adverse party. 

Sec, 20. The district courts, or anv judge thereof, sit- 
ting in chancery, shall have, in addition to the power al- 
ready possessed, power to issue writs of injunction for 
affirmative relief, having the force and effect of a writ of 
restitution, restoring any person or persons to the posses- 
sion of any mining property from which he or they may 
have been ousted by force or violence, or by fraud, or 
from which they are kept out of possession by threats, or 
whenever such possession was taken from him or them by 
entry of the adverse party on Sunday, or a legal holiday, 
or while the party in possession was temporarily absent 
therefrom. The granting of such writ to extend only to 
the right of possession under the facts of the case, in re- 
spect to the manner in which the possession was obtained, 
leaving the parties to their legal rights on all other ques- 


tions as though no such writ had issued. 


STATUTORY. 


RULES OF EVIDENCE IN DAKOTA TERRITORY RELATING TO 


PUBLIC DOCUMENTS, RECORDS. &C. 


Sec. 458. Printed copies in volumes of statutes. code, 
or other written law, enacted by any other territory or 
state, or foreign government, purporting or proved to have 
heen published by authority thereof, or proved to be com- 
monly admitted as evidence of the existing law in_ the 
courts or tribunals of such territory, state or government, 
shall be admitted by the courts and officers of this. terri- 
tory on all occasions, as presumptive evidence of such 
laws. The unwritten or common law of any other terri- 
tory, state or foreign government, may be proved as facts 


by parol evidenee: and the books of reports of cases ad- 


OO 


judged in their courts inav also be admitted as presump- 
tive evidence of such law. The term cpublic document” 
is defined to be all the publeations and maps printed by 
order ot the legislative assembly, Or CoOonYeress, Or eithe I 
house thereof: and all such documents are admissible in 


evidence. 


sec, 4S!). Copies of the reeords anal judicial proceed. 
ings of any court of any state or territory of 
the United States. shall be admissible in evidence in all 
cases In this territory, when attested by the clerk and the 
seal of the court annexed. 1f there be a seal. together 
with a certificate of the judge. chief justice. or presiding 
magistrate. that the attestation Is im due form. And the 
said records and judieial proceedings so authenticated 
shall have such faith and eredit given to them in every 
court within this territory as they have by law or usage 
in the courts of the state or territory from which they are 


taken. 


Sec. 400, The affidavit of any printer, foreman of any 
printer, or publisher of any newspaper published in this 
territory, of the prblication of anv notice, order, or ad- 
vertisement which, by any law of this territory, shall be 
required or authorized to be published in such HeWspaper, 
shall be entitled to be read in evidence in all courts of 
justice, and in all proceedings before any officer, board or 
body, and shall be prima facie evidence of such prublica- 


tion and of the faets stated therein. 


sec. 491. A transcript from the clocket of any justice 
of the peace. of any judgement had before him. of the 
proceedings in the action. of the execution issued there- 
on, if any, and of the return to sneh exeeution. if any, 
when certified by such justice, shall be evidenee to prove 
the facts contained in such transcript in any court, or lega! 
proceedings in the county or subdivision wherein such 


judgment was rendered. 


uf 


See, 492. And such transcript may be read in evi- 
dence in any other county or subdivision. when there shall 
be attached thereto a certificate of the clerk of the = dis- 
trict court. of the county or subdivision in which such 
judgment was rendered, under the seal of the court, to 
the effect that the person subscribing such transeript was, 
at the date of the judgment therein mentioned. a justice 
of the peace of such county. 

See. 493. Every instrument in writing, which is ac- 
knowledged or proved, and duly recorded, is admissible as 
evidence without further proof. 

Sec. 494. The record of such instrument, or a duly 
authenticated copy thereof. is admissible im evidence 
whenever. by the partys own oath, or otherwise. the orle- 
Inal is shown to be lost. or not belonging to the party 


Wishing to use the same, and not within his control. 


Sec. #5. Entries in public or other official books or 
records, made in the performance of his duty by a pub- 
lic officer of this territory. or by another person m= the 
performance of a duty specially enjoined by law, are 


prima facie evidence of the facts stated therein. 


See. 495. An entry mace by an oftticeer. or 
board of otticers. or under the cdireetion ancl In 
the presence of either. in the course of official dutv. is 


prima facie evidence of the facts stated im such entrv. 


See, 49%. Whenever a copy of a writing is certified 
for the purpose of evidence, the certificate must state in 
substance that the copy is a correct copy-of the original, 
or of a specified part thereof. as the case may be. The 
certificate must be under the official seal of the certifving 
officer. if there be any, or, if he be the clerk of a court. 


having a seal, under the seal of such court. 
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Not considering the statement of this case as con- 
tained in the brief of counsel for the appellants to be com- 


plete, the respondent submits the following 


STATEMENT OF THE CASE 
This is an action brought under chapter six of the 
Revised Statutes of the United States relating to “ Mineral 
Lands and Mining Resources.” 
Under the provisions of Sec. 2325 R.S., the appellant, 
John Noonan, who was defendant below, made application 
as sole owner and claimant, at the proper local land office 


” 
(Deadwood, Dakota), for a patent for a tract of mineral 
land known as the “ Bobtail Lode.” 

Pending this application the predecessors of the respon- 
dent, who were plaintiffs below, and who were the owners 
of the “ Caledonia Lode claim,” filed in the local office, pur- 
suant to the provisions of said Sec. 2325 and of Sec. 2326 
R. S., a claim adverse to the said Bobtail application, al- 
leging that the Bobtail application unlawfully included a 
portion of the said Caledonia Lode. They also began their 
action in the proper district court for the settlement of the 
controversy, as is required by the said Sec. 2326. 

The claimants of the Caledonia Lode, at the time of the 
commencement of the said adverse proceedings, and who 
constituted the party plaintiff in the original complaint, 
were Henry Lackey, Louis P. Elhott, John M. Murphy, 
James Lynch, Michael Heffron, James Manning, John 
Morrow, Peter O'Neill and Robert Curlin. (Record, p. 4). 
Pending the trial of the cause, these parties sold and con- 
veyed their interest to Thomas Bell, of San Francisco, 
California, who, in turn, conveyed the property to the 
“ Caledonia Gold Mining Company,” which was substituted 
as plaintiff below and is the respondent here. 

The land in controversy is situated in the “ Black Hills 
country,” and is within the boundaries of the general tract 
of land set apart for the use of the different tribes of Sioux 
Indians by the second article of the treaty proclaimed 
February 24, 1869. (15 Stat., 635). It is also a part of 
that tract which was ceded and relinquished to the United 
States by Article I of an agreement made with the Sioux 
Indians, in Sept. and Oct., 1876, and was ratitied by the 
act of Congress approved February 2871877 (19 Stat., 254). 

The original complaint (Record, p. 4) was filed July 8, 
1878. The answer thereto (Record, p. 7) was filed October 
14,1878. The issue joined was that the acts done which 


constituted the initiation and basis of title of the respective 
parties began on the part of the Caledonia claimants by a 
location of their mine and claim on June 21,1876. and on the 
part of the Bobtail claimants by a location made February 
24,1876. Neither of the parties set up, by these plead- 
ings, any subsequent, supplemental, or additional location. 

The pleadings on which the trial below proceeded are 

The amended and substituted complaint (Record, p. 10) 
and amendment thereto (Record, p. 26), the answer of 
John Noonan (Record, p. 15), and the replication to the 
new matter and separate causes of defence set out by de- 
fendant in his answer (Record, p. 18). 

The amended and substituted complaint alleges plain- 
tiff’s incorporation, September 19, 1878, under the laws 
of California, its compliance with the laws of Dakota re- 
lating to foreign corporations, and the resulting right to 
transact business in the territory. 

Transfer of the Caledonia property, by deed, to Thomas 
Bell, August 30, 1878. Transfer by Bell, by deed, to the 
“ Caledonia Gold Mining Company,” plaintiff, December 
10, 1878. | 

Location of Caledonia Lode claim, June 21. 1876, and 
actual possession by the locators on that day. 

Additional and supplemental location of the Caledonia 
elaim, March 15, 1877, by grantors of plaintiff and succes- 
sors in interest of the original locators. 

That the said grantors of plaintiff, on the 15th day of 
March, 1877, being ‘then the owners of and in the pos- 
session of said claim, made an additional and supplemen- 
tary¢claim and location of said Caledonia claim, and on 
the same day caused a certificate or notice of said original 
claim and location, and of said additional and supplemen- 
tary claim and location to be recorded in the mining 
records.” (Record, p. 11). 
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Alleges abandonment by Chizum, one of the original loca- 
tors of the Bobtail, prior to the sale to Mahan, June, 1877. 

Pleads forfeiture of Bobtail by reason of failtire to do 
annual work for the years 1876, 1877, and 1878; pleads 
Noonan’s averment that he was sole owner of the Bobtail 
Lode, and that he is estopped from setting up non-joinder 
of defendants ; avers abandonment by Chizum, and the ac- 
tual and exclusive possession of the original locators and 
their grantees, of the Caledonia Lode, of the ground in con- 
troversy, at the time of such abandonment, and the subse- 
quent relocation of the Caledonia, March 2, 1878. 

Avers abandonment by Ireton, another of the original 
locators of the Bobtail, in September, 1876, and that at 
that time, and long prior thereto, the owners of the Cale- 
donia lode who were the predecessors in interest of the 
plaintiff had been in the actual and exclusive possession 
of the mining ground in controversy, claiming title thereto, 
and that after said abandonment the owners of the Cale- 
donia, in actual possession, relocated the Caledonia lode 
(Record, p. 23). 

Forfeiture by Ireton, Chizum, and Mahan of their inter- 
est in the Bobtail, by reason of their failing to do the an- 
nual work thereon, and the relocation of the Caledonia 
Lode, including the ground in controversy, on the 15th 
day of March, 1877, by the owners thereof. 

Forfeiture by Ireton, Chizum and Mahan of their interest 
in the Bobtail Lode, and a re-location of the Caledonia by 
the then owners, March 2, 1878, including the ground in 
controversy, and before the resumption of work on the 
Bobtail (Record, p. 24). 

That any deed or grant by Ireton and Chizum to said 


ground in controversy was void, the then owners of the 


Caledonia being in the actual possession of the same. 
That the grantors and predecessors of the plaintiff were 
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in the actual possession of the Caledonia Lode on the 28th 
day of February, 1877, and on the Ist day of March, 1877, 
including the ground in controversy, with boundaries 
clearly marked and defined, and were in such possession 
in accordance with the laws of the United States and Ter- 
ritory of Dakota, and have ever since so been in posses- 
sion. (Record, p. 25). 

On page 25 appears the following minute entry : 

“ Caledonia Gold Mining Company v. John Noonan. 

“ Now on this 15th day of July, A. D. 1880, the trial of 
‘“ this cause isresumed. By consent of all parties Thomas 
“FF, Mahan is made a party defendant in this action. 
‘“ Counsel for defendant appear and answer instanter for 
“him any amendments to pleadings required to be pre- 
“pared and served during the pending of this action 
“ or at its conclusion.” 

On page 26 appear two paragraphs, served on the 14th 
day of December, 1880, amending the amended and sub- 
stituted complaint by inserting therein, at certain places 
mentioned, the certain matter contained in said amend- 
ment, deemed necessary to make the pleading complete in 
showing Thomas I’. Mahan a party defendant. 

The district court found the facts and the law for the 
plaintiff. (Record, pp. 27 to 45). A summary of the find- 
ings, as stated by the district court, is at pages 52 and 53 
of Record. The final decree was for plaintiff. (Record, 
p. 67). Remarks of district judge accompanying the de- 
cision. (Record, p. 45). The decree of the district court 
was, by the supreme court of the Territory, in all things 
affirmed. (Record, p. 314). Opinion of the court, Record, 
p. 316. 

ARGUMENT FOR RESPONDENT. 


As the brief on behalf of the appellants contains in full 
what counsel rely upon as their assignment of error, com- 
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mencing on page 18 and continuing in consecutive order 
to the 90th assignment, we do not here re-embody it, but 
shall endeavor to discuss each of the propositions advanced 
by appellants in the order in which they have placed them 
in their brief. 

On page 7 of appellants’ brief it is stated : 

That, while the defendant’s motion for a new trial was 
under judicial consideration, plaintiff served its replica- 
tion. This does not so appear from the Record. The 
replication was served and filed February 2, 1880 (Record, 
p. 25), four months prior to the cause being brought on 
for a hearing, July 12, 1880. (Record, p. 67). 

The first question discussed by appellants is thus stated : 

‘‘ THE JUDGMENT IN THIS CASE IS NOT SUSTAINED BY THE 
PLEADINGS.” (Brief, p. 8). 

This is argued upon, what appears to be, three proposi- 
tions : 

Ist. That the district court did not obtain jurisdiction 
over the defendant, Thomas F. Mahan. 

2d. That the amendment made to the original amended 
and substituted complaint, set out on p. 26 of the Record, 
was a fatal irregularity in method and form of pleading. 

3d. That the complaint itself does not state facts suf- 
ficient to constitute a cause of action. 

(1). Taking these propositions in their order, the first or 
jurisdictional question is negatived by the Record. Ad- 
mitting that the jurisdiction of an inferior court may at all 
times be questioned and reviewed has no bearing upon 
this question. The district court gained jurisdiction over 
the defendant, Mahan, on the 15th day of July, 1880, 
that being the third day of the trial (Record, pp. 25 and 
26), when, by his consent, expressed through lcensed 
counsel of that court, the order making him a party was 
made in open court and in the presence and with the 


knowledge of Mahan: he thereafter attending and volun- 
tarily waiting upon the court as a defendant, sccepting 
and acting in that position and charaeter by his motion 
to correct the findings of the court (Record, pp. 95, 90) ; 
his motion for a new tris (Record, }?- oOo): his appeal to 
the Supreme court of the Territory of Dakota (Record, 
p. 1); his appeal to this honorable court (Record, p. 62-4). 
Appellants, at page 11 of their brief, admit the jurisdic- 
tion of the district court over the defendant Mahan. 
There being ho question of jurisdiction, other objection 
eannot be raised for the first time in an appellate tribunal. 

We fail to see the relevancy of the references to C. 
C. Pro., Subd. 2, see. P29, C. C. Pro., see. 99. The 
consent order, on page 25 of Record, stipulates an im- 
mediate appearance for Mahan, and an instant and mme- 
diate answer for him, waiving all statutory time, which 
every party has a present right to do. 

“A voluntary appearance of a defendant is equivalent to 
personal service of the summons upon him.” (C.C. Pro., 
Dak., sec. 108.) 

Jones «. Andrews, 10 Wal., 327. 
Atkins 7». Disint. Co., 18 Wall, 272. 
Farrar 7. U.S., 3 Pet., 459. 

Toland 7. Sprague, 12 /:/., 300. 
Gracie ». Palmer, 8 Wheat., 699. 
Knox v. Summers, 3 Cranch, 496. 
Pollard v. Dwight, 4 Cranch, 420. 


Counsel may appear for a party to an action, and bind 
him by such appearance. 
Pol. C. Dak., chap. 18, see. 6. 
teynolds v. Fleming, 30 Kansas (Randolph), 106. 


(2.) The second proposition is that the manner and form 
of the amendment was a fatal irregularity. 


«? 
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This snenclnient Is In ho Seblise abi amended pleading, 
Wits Hever Intended to be so taken, hor Was it So) treated 
Iy the learned counsel at that time. It is a mere state- 
ment of certain matters which, under the consent order of 
the court, Were necessary to be inserted in the original 
amended and substituted complaimt, to show upon the 
pleadings that Mahan was a defendant, and to make 
those pleadings conform to the judgment. Tf the district 
court neted pron the matter as counse] for both sides 
had treated and considered it during the entire trial. it 
Is a mere question of practice of that court which tlus 
tribunal will not review. 

Parks «. Turner, 12 How., 39. 
Bufiington ¢. Harvey, 95 TLS. 99. 
Wright «+. Hollingsworth, 1 Pet., 168. 
Mhberly ev. Moore, 24 How.. 147. 
Adam «. Norris, 108 U.S... 591. 


This amendment was made in pursuance of the pro- 
visions of the Code of Dakota. 
C. of C. Pro... D. 'T.. sees. 142. 143.°146. 


It was not made or tiled till after Mahan had appeared 
voluntarily in a motion to correct the findings of the trial 
court; and his motion for a new trial does not mention 
It as a ground therefor. 

Section 142 specially refers to the power to add to or 
strike from the pleadings, and to cause them, by an amend- 
ment, to conform to the faets proven. 


See. ] 4 IS its follows : 


“The court may, before or after judgment, in further- 
ance of justice, and such terms as may be proper, amend 
any pleading, process, or proceeding, by adding or striking 
out the name of any party; or by correcting a mistake im 
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the name of a party, or a mistake in any other respect ; 
or by inserting other allegations material to the case ; 
or, when the amendment does not change substantially the 


claim or defence, by conforming the pleading or proceed- 


ing to the facts proved.” 


That this amendment was not verified is of no conse- 
quence. Adding or striking out the name of a party does 
not necessitate a reverification, and the amendment may 
be inserted into the original by order of the court. 


Miller’s P. & P., pp. 245, 246. 


Even if the insertion, by order of the court or otherwise, 
of an amendment into a verified plea obviates and_ oblit- 
erates the verification, an objection by the adverse party 
is waived, unless he then and there notes such objection. 

C. of C. P., D. T., See. 145. 

Adam «. Norris, 105 U.S., 591. 
Power v. Gun, 9 Pac. Rep., 575. 
Robins v. Benson, 6 Pac. Rep., 69. 
Kuhland v. Sédgwick, 17 Cal., 125. 


The rule has always been, and it is now declared by 
statute, that at any time before or after judgment, the court 
may amend the pleadings in furtherance of justice, &c., 
and if it becomes apparent, upon appeal even, that such 
amendment is necessary, the Supreme Court may then and 
there cause the amendment to be made or consider it as 
done. 

Wait P. & P., 2 V., 757 et seq. 

Pratt v. Hudson River R.R. Co., 21 N. Y., 305. 
Bate v. Graham, 11 /1/., 237. 

Lounsberry v. Pardy, 18 /d., 520. 


Bamberger v. Terry, 103 U.S., 40. 
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The allowance of an amendment to a pleading and its 
form rest solely in the discretion of the trial court. This 
court will not review it. 

Wright v. Hollingsworth, 1 Pet., 165. 
U.S. v. Buford, 3 /d., 12. 
Eberly v. Moore, 24 How., 147. 


Mandeville v. Wilson, 5 Cranch, 15. 


There has been no surprise to Mahan in this matter, no 
injury worked to or advantage taken of him. If any 
error was committed it 1s one which this court will disre- 
gard for two reasons: It was trivial, and no objection 
was taken to the amendment by the bill of exceptions. 


“The court shall, in every stage of action, disregard an 
error or defect in the pleadings or proceedings which shall 
not affect the substantial rights of the adverse party ; and 
no judgment shall be reversed or affected by reason of 
such error or defect.” 

(C. of C. P., D. T., See. 145). 
Imhoff v. the Chicago & Mil. R.R. Co., 22 Wis., 681. 


Defect or want of form in process or pleading is to be 
disregarded, and judgment, notwithstanding, given accord- 
ing to the right. of the cause and matter, except where 
specially raised on demurrer, is the rule prescribed in Sec. 
954 R.S. 

Railroad Co. v. Lindsay, 4 Wall., 650. 
Ewing v. Howard, 7 //., 499. 


(3). The third proposition, “ That the complaint does not 
state facts to constitute a cause of action,” is raised here 
for the first time. We submit the pleadings to this hon- 
orable court. 

The point urged appears to be that it is necessary, in 
this class of actions, to aver a detailed compliance with all 
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the law bearing upon the location of quartz-mining claims, 


and that while plaintiff set out such detailed compliance, 
the acts so set forth were done when the country was In- 


dian territory, and were therefore void, and no title could | 


flow from them; that the location of March 15, 1877, was 
a nullity, it being called an additional and supplemental 
location to what appellants term a void location. 

This, we submit, is a mere play upon words. The ples 
sets out a full compliance with all the requirements of the 
law on the 21st day of June, 1876. Tf this constituted no 
foundation of title, the objection should have been raised 
by demurrer or answer; but this appellants did not do, 
but answered over and asserted a title in themselves, based 
upon the very same acts and circumstances, and done within 
the saine alleged term of Indian occupancy. 

We call attention to the 2d subdivision of the 3d para- 
graph, and the 4th paragraph of the complaint (Record, 
pp. Ll and 12). 

The complaint, 4th paragraph, contains this clause: 
“That it (the plaintiff) and its predecessors in interest 
have been in the actual and continuous possession of the 
said lode and clain (Caledonia), claiming title thereto, ever 
since the 21st day of June, 1876, aforesaid, and have at all 
times held and possessed the same in accordance with the 
laws of the United States and of the Territory of Dakota, 
and the local rules, customs,” «e. 

This, we submit, 1s an allegation of complete compliance 
with all the requirements of the law, and sufficient allega- 
tion to support a finding of title upon evidence showing 
the performance of the preliminary acts of location. 

McAllister v. Kuhn, 96 U. S., 87. 


Verdict cures a defect in pleading, whether in sub- 
stance or form, which would have been fatal on demurrer 
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if the issue joined be such, as necessarily required on the 
trial proof of the facts so defectively stated or omitted. 
Lincoln v. Iron Company, 103 U.8., 412. 
Adam wv. Norris, /d/., 591. 


The replication of the plaintiff reasserts the continuous 
possession of the claim, in conformity with law and regu- 
lation, from the day of the discovery until the day of filing 
the complaint. 

A location may be valid and defensible though every 
requirement of the regulations may not have been com- 
plied with in full form. Hence, failure to plead particu- 
lars, not in themselves indispensable, cannot be, at any 
stage, matter of serious objection. 

It is unnecessary to show the erection of a notice 
and the recording of the same so long as the claimants have 
made a discovery, marked their boundaries, and have been 
in the actual, continuous, and exclusive possession. 

That is to say, the laws of the miners, established by 
custom and usage, do not make the posting and recording 
of what is commonly called a location notice obligatory 
and precedent acts to acquiring a valid possessory title, 
unless such laws and customs so declare in express 
terms, invalidating the location for non-comphance there- 
with. 

Golden Fleece Co. v. Cable Co., 12 Nev., 312. 
Bell v. Bed Rock Co., 36 Cal., 214. 
MeGarrity v. Byington, 12 Cal., 426. 

Weill v. Lucern M. Co., 11 Nev., 200. 
Jupiter M. Co. v. Bodie Co., T Saw., 96. 


Posting and recording a location notice is for the pur- 
pose of creating a constructive possession, unless made 
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one of the necessary acts to be performed prior to the ac- 
quiring of any legal 1ights to the location. 

Pollard v. Shively, 5 Colo., 309. 

Attwood v. Fricot, 17 Cal., 38. 


Jupiter M. Co. v. Bodie Co., 7 Saw., 96. oj 
Roberts «. Wilson, 1 Utah, 292. 
Campbell v. Rankin, 99 U.S., 261. 
Faxon +. Barnard et u/., 2 MeCrary, 44. 
° Actual, continued, and exclusive possession, or actual 

and continued possession, of a mining location, under color 

and claim of right and title, when the boundaries of the 

location are well established and marked, a proper and 

sufficient discovery of rock in place bearing gold made 

thereon, and continuous working thereon, 1s sufficient to 

support an action of ejectment against a stranger or tres- 

passer, or one having no_ better right, and is sufficient to 

support an action to determine the right of possession in 

this class of actions under the United States laws, relating va 

to actions to determine right of possession to mining 

eround, and actual possession, adinitted or proven, makes 

out a prima fice case. 
Golden Fleece Co. v. Cable Co., 12 Nev., 312. 
Chapman v. Tov Long, 4 Saw., 28. 
Brandt v. Wheaton, 52 Cal., 430. 
Jupiter M. Co. v. Bodie Co., 7 Saw., 96. 
Zollars v. Evans, 2 McCrary, 39. 
Roberts v. Wilson, 1 Utah, 292. ’ 
Sears “, Taylor, 4 Colo., 38. 
Robertson v. Smith, 1 Mont., 410. | 
Table Mt. Co. «+. Stranahan, 20 Cal., 198. , | 
North Noonday Co. v. Orient Co., 11 F. Rep., 125. +> 


North Noonday Co. v. Orient Co., 1 F. Rep., 522. 
Campbell ». Rankin, 99 U.S., 261. ; 


‘ 
i 
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Faxon v. Barnard, 2 McCrary, 44. 
Pratus +. Jefferson G. M. Co., 34 Cal., 558. 


Staking the ground may show the extent of the posses- 
sion. 
Boardman v. Thompson ef al., 3 Mont., 387. 
English v. Johnson, 17 Cal., 108. 
Table Mt. Co. v. Stranahan, 20 Cal., 198. 


Working steadily, leaving tools upon the ground, and 
being upon it at all available times, amounts to actual and 
continuous possession. 

North Noonday Co. v. Orient Co., 6 Saw., 299. 
Faxon v. Barnard, 2 McCrary, 44. 


THE INCORPORATION OF RESPONDENT. 


The next matter which seems to be urged with serious- 
ness relates to the competency of the proots offered by the 
respondent to establish the fact of the incorporation of the 
“Caledonia Gold-Mining Company?’ and its compliance 
with certain requirements of the laws of Dakota Territory. 
The objections taken are formulated in Assignments of 
Error, 2, 3, 4, 5, and 6. 

The objection interposed to the introduction of Exhibit 
“A” in the trial court, referred to in the second assign- 
ment of errors, is insufficient. That objection was that the 
copy was “ incompetent, irrelevant, and immaterial.” It 
was general and not explicit enough to advise the plain- 
tiff or the court of its exact and true nature. Had it been 
intimated that the objection was based upon the grounds 
mentioned by appellants in their argument here, it could 
end would if necessary have been obviated then and there. 

The bill of exceptions must show that the objection to 
the admission of the evidence was stated specifically and 
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specially, so that the court and the opposing counsel might 
be made fully aware of the grounds of the objection, in 
order that the same might be there intelligently passed 
upon and the parties then and there given a full opportu- 
nity to obviate, avoid, and correct the error. A general 
objection is not sufficient for this purpose. It must have 
been plain, clear, precise, and full. Its true import can- 
not be set out for the first time in the appellate court. 

U.S. v. MeMasters, 4 Wall., 680. 

Burton v. Driggs, 20 /d. 125. 

Railroad Co. vw. Varnell, 98 U.S., 479. 

Belk v. Meagher, 104 /d., 279-291. 

The “ Francis Wright,” 105 /d., 381. 

Stebbins v7. Duncan, 108 ///., 32. 

3 Wait’s Prac., p. 205 /d., p. 230. 

Dickey v. Malechi, 34 Am. D., 130. 

Tooley v. Bacon, 70 N. Y., p. 37. 

Levin v. Russell, 24 /d., 251-255. 

Williams wv. Sargeant, 46 /d., 481. 

Beckman v. Frost, 9 Am. D., 246. 

Columbia, Del. B. Co. ». Grisse, 38 N. J. L.,39. 

Evanston v. Gunn, 99 U.S., 660. 


In Wood v. Weimer (104 0. S., 795), this court said : 


“Tn this connection it is proper to consider the excep- 
tion which was taken to the introduction in evidence of 
the deed from Stewart to Terwilliger. The language of 
the exception, as recorded in the bill of exceptions, is 
as follows: ‘To the reading in evidence of which deed, 
plaintiff, by his counsel, objected for that it was incom- 
petent, immaterial, and irrelevant.’ It is now insisted that 
‘the attestation of the recorder of deeds of the correct- 
ness of the transcript was not certified to be in due form, 
and by the proper officer, as required by the act of Con- 
gress Of March 27, 1804, prescribing the mode in which 
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the public records in each State shall be authenticated, so 
as to take effect in every other State.’ This was not the 
objection made below, and it comes too late here. There 
the attention of the court was called only to the compe- 
tency, materiality, and relevancy of the deed ; here to the 
form of the authentication of the copy. The rule is 
universal that nothing which occurred in the progress of 
the trial can be assigned for error here, unless it was 
brought to the attention of the court below and passed 
upon directly or indirectly. It is clear that the ruling 
complained of in this case was in respect to the effect to 
be given the deed when proved, and not to the form of 
making the proof.” 
See also Springer v. United States, 102 U.S. 586. 


We submit that the proper incorporation of the plain- 
tiff is not put in issue by the answer; the denial of the 
answer simply relating to the present time does not in its 
terms relate to the act of incorporation. (Record, p. 15). 

When a corporation has gone into operation, and rights 
have been acquired under it, every presumption should be 
held in favor of the legality of its existence, and such ex- 
istence may be proven by user. 

Hagerstown T. R. Co. v. Crieger, 9 Am. D., 495-497. 
Patchen v. Peck, 2 Mont., and 567-572. 

Field on Corporations, sec. 14. 

King v. Nat. M. & E. Co., 1 Pac. Rep., 727. » 


The corporate existence of the plaintiff was fully estab- 
lished by evidence of user, sufficient to support the find- 
ing of the court, independently of Exhibit “A,” and the 
defendants, in their motion to correct the findings, made 
no objection as to anything found with respect to such 
corporate existence. (Record, p. 53). 

Where there is sufficient evidence, properly admitted, to 
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support the finding, the appellate court will not disturb it 
because of the admission of immaterial evidence. 


Watt v. Starke, 101 U. S., 247. 


We do not think that the incorporation of the plaintiff 


can be collaterally enquired into in the territorial courts 
of Dakota. 
O. V. R.R. Co. vw. Plumas Co., 37 Cal., 360. 
Conlan wv. Quinby, 51 /d., 407, 411. 
Uhhg wv. Garrison, 2 Dak., 76. 
The provision of the civil code of Dakota, sec. 376, is as 
follows : 


“The due incorporation of any company, claiming in 
good faith to be a corporation under this chapter, and 
doing business as such, or its right to exercise corporate 
powers, shall not be inquired into, collaterally, in any 
private smut to which such de facto corporation may be a 
party ; but such inquiry may be had, and action brought 
at the suit of the territory, in the manner prescribed in the 
Code of Civil Procedure.” 


The third, fourth, and fifth errors assigned are that the 
court erred in admitting in evidence Exhibits B, C,and D, 
each of them having been excepted to as “ incompetent, 
immaterial, and irrelevant.” 

What we have said in reply to the second assignment 
applies here also. 

The decision in Wood vw. Weimer, supra, so clearly dis- 
poses of these three assignments that we refrain from any 
discussion of them. 

The secretary of Dakota Territory certifies to these ex- 
hibits over his hand and the great seal of the Territory in 
these words: “IT have carefully compared the foregoing 
copy ~*~ * * filed in this office * * * with the 
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duly authenticated copy of the original now on file in this 
office.” 

This certificate we submit as being prima facie evidence 
of the fact of a duly authenticated copy being on file in the 
secretary's office. 

The remaining assignments of error may be classed un- 
der four heads : 

Ist. Numbers 6, 7, 9, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 27, 29, 36, 37, 38, 40, 41, 42, 43, 45, 47, 49, 50, 53, 55, 
56, 57, 58, 59, 60, 61, 62, 63, 65, 67, 68, 70, 71, 72, 73, 74, 
and 83, are all directed against the admission of testimony 
tending to show acts done or the existence of certain facts 
during the period anterior to February 28th, 1877, or against 
the findings of fact and conclusions of law which deal with 
that period. The findings of fact so brought into question 
are those numbered from 5 to 12 inclusive. 

2d. Numbers 12, 13, 24, 25, 26, 32, and 35, directed 
against the admission of certain specified documentary evi- 
dence. 

3d. Numbers 8, 10, 23, 28, 30, 31, 33, 39, 44, 46, 48, 51, 
52, 54, 64, 75, 76, 77, 78, 79, 80, 81, 82, 84, 85, and 86, 
directed against the testunony of certain named witnesses 
as to occurrences generally, and those after Feb. 28, 1877, 
and against the findings of fact based on that testimony. 

4th. Numbers 87, 88, 89, and 90, which are formal and 
general. 

As to all assignments preceding that numbered 67, the 
eround of error alleged (when any is pointed out) is that 
of incompetency, irrelevancy, and immateriality. 

Numders 67 to 74 inclusive are predicated on the objec- 
tion that the land and vicinity in controversy were at the 
time an Indian reservation. 

The remaining assignments (75 to 90) are mainly upon 
the ground of immateriality or of insufficiency of evidence. 
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We submit that against the great mass of these assign- 
ments it may be urged that they are not sufficiently special 
and particular. 

The record fails to disclose that any objection or ex- 
ceptions were taken below as to the matters on which are 
based assignments 41, 42, 44, 45, 46, 47, 48, 49, 50, 51, 
53, 54, 55, 56, 57, 58, 59, 61, and 62. 

Objections of this character cannot be raised for the 
first time in an appellate court. 

Bell +. Bruen, 1 How., 169. 

Doe v. Watson, 8 /d., 263. 

Phelps v. Mayer, 15 /d., 160. 
Wilson «+. McNamee, 102 U.S., 572. 
Cullum +. Wagstaff, 48 Pa. St., 300. 
Barnes v. Hayick, 15 Iowa, 602. | 
Staring v. Bowen, 6 Bar., 109. 
Beckman v. Frost, 9 Am. D., 246. 
Barrett v. Wells, 26 //., 315. 
Hurttield ». Roper, 34 /d., 273. 
Hewitt v. Buck, 35 /d., 243. 
Miller’s P. & P., 739, 740. 

3 Wait’s P., 204, 445. 


The assignments grouped under the four heads just 
noted will now be considered. 


The first group relate to the proof of facts existing, and 
acts done, prior to the 28th day of February, 1877, and 
at a time when the Black Hills country was embraced by 
the reservation forthe Sioux Indians, set apart by the 
treaty of 1868. 9 The cardinal proposition of appellant is 
that, whilst in that state of reservation, no right, possessory 
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or otherwise, to any part of the reserved tract could be 
obtained under any of the laws governing the disposal of 
the public lands. If this were all we should not feel called 
upon to question the proposition, but the further position 
is, that acts done within that period are to be considered 
as not done, and actual physical facts as being without 
existence. In other words this court is asked to hold that 
a qualified locator of the public mineral lands who, on the 
day they became public and subject to exploration, occu- 
pation, and purchase, finds himself in the peaceable pos- 
session of a located tract, duly marked out upon the ground, 
and with a proper shaft and actual discovery of mineral 
made and owned by himself, is not on that day, and can 
never thereafter become lawfully possessed of the tract 
or of the improvements thereon, if it should turn out that 
he had set up his boundaries, sunk his shaft, and made his 
discovery on a preceding day and before the doing of the 
executive act by which the general body of the surround- 
ing lands were regularly made subject to location and sale. 
Our contention is that a qualified locator who, on the day 
when he may by law appropriate a tract of public land, 
finds himself in the possession of a defined tract, asserts 
his title within proper boundaries already set up, and in 
all things complies with the law respecting such possession, 
is not required, for the protection of his title or possession, 
to pull down the existing boundary stakes and set the same 
up again, nor to make another and different discovery of 
mineral than that already made. 

The occupation of the Black Hills country for mining 
purposes and the circumstances attending that oceupa- 
tion are matters of public history. The existence of mines 
of the precious metals in that vicinity became generally 
known as early as 1874. - The inevitable “ miners’ rush ” 
and consequent occupation of the country soon began. In 
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March, 1875, an exploring expedition was authorized by 
the Interior Department. The geologists were escorted 
to their work by six companies of U.S. cavalry. A pre- 
liminary report confirmatory of the existence of minerals 
was made to the Indian Office by the geologist of the ex- 
pedition, Nov. 8, 1875. (Report on Indian Affairs 1875, 
p. 181). 

On the 18th day of June, 1875, the President appointed 
«a Commission to visit the Sioux Nation “ with a view to 
secure to the citizens of the U. S. the right to mine in the 
country known as the Black Hills, and such other rights 
as could be secured.” 

The Commission entered upon its work in September 
following. An agreement was not reached (Report on In- 
dian Affairs, swpru, p. 184). 

The Government was determined, and the act approved 
August 15, 1876 (19 Stat., 176), making appropriations for 
the Indian service, provided (p. 192) that “ hereafter there 
shall be no appropriation made for the subsistence of said 
Indians unless they shall first agree to relinquish all right 
and clam * * * toso much of their said permanent 
reservation as lies west of the one hundred and third merid- 
ian of longitude.” This was the Black Hills country. 
Negotiations again began, and an agreement of cession was 
concluded with the Indians in Sept. and October following, 
which agreement became the act approved Feb’y 28, 1877 
(19 Stat., 254). 

The determination of the Government to acquire this 
title, that it might become subject to the mineral laws, be- 
ing thus publicly advertised was taken as a license to possess 
the country, and accordingly as appellants allege their pre- 
decessors in interest made a location in February, 1876, 
and called it the “ Bobtail,” and in June of the same year 
came also the predecessors of the respondent, and made and 
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so far as observance of every requisite of law or custom is 
concerned, perfected their location of the Caledonia Lode. 
A large number of other mining properties were located 
within the same period, as is disclosed by this record, and 
whenever, for any cause, they have been called in ques- 
tion the truth with respect to the date of their location 
has been freely stated, and there has been no suspicion 
anywhere that a property so located, which was continu- 
ously occupied and developed down to the extinguishment 
of the reservation and thenceforward without a_ break 
either in time or the performance of conditions, had in it 
any infirmity whatever, much less a fatal defect, growing 
out of the disclosure of the things done prior to February 
28,1877. If it is necessary to suggest a process by which 
the things done upon the tract and in existence there on 
the 28th of February inured to the benefit of the locator 
for the initiation of a lawful right of possession according 
to the boundaries set up, the natural and sufficient expla- 
nation 1s that there was an adoption of the things there- 
tofore done for the purposes of the present, for which they 
were all-sufficient, and as the basis of any added requisite 
which law or regulation might require for the future. 

We are not contending now that any manual perform- 
ance of conditions done before February 28, 1877, vested 
a defensible right of possession during that period ; we 
are only contending that no disability to initiate a location 
in all respects valid when the reservation was extinguished 
resulted from the previous trespass, 1f trespass it was. 

Much of the testimony objected to because of its refer- 
ence to facts occurring before Feb’y 28, 1877, was intro- 
duced for the purpose of showing that down to and long 
after that date none of the facts necessary to a valid loca- 
tion had an existence on the Bobtail ground ; that in 
very truth there was no discovery of mineral—no location 
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staked off or otherwise marked ; that there had been no 
suflicient expenditure for work, and that if there ever had 
been claimants to the so-called Bobtail tract they had 
abandoned it before that day, and that by reason of these 
things it of necessity followed that there was nothing that 
could be adopted as a compliance with law or regulation 
when the lands became subject to location. 

Appellants as defendants below had expressly made this 
issue. They had set up in their answer, by way of coun- 
ter claim, that Ireton and others had discovered the Bob- 
tail on 24th Feb’y, 1876, and had thereupon caused a shaft 
to be sunk, “a discovery stake and location notice to be 
erected,” and the necessary work and improvements to be 
done, and that the rights so initiated in the month of 
March, 1877, became the property of the defendant Mahan 
by purchase from [reton and his co-locators. (Record, 
pp. 15 and 16). 

This was good pleading, and it was put in issue by 
plaintiffs’ reply. The testimony complained of was rele-| 
vant to that issue and material to its determination. 
Neither the court below nor the parties, or either of thei, 
failed to perceive at any stage of the controversy the im- 
portance of the question of who, on the 28th day of Feb- 
ruary, was in the possession of the disputed tract ; both 
parties recognized the importance of the settlement of that 
question, made it an issue in the case, and must stand by 
the findings made. 

Abandonment, as this court well understands, is a ques- 
tion of tact as well as of law and rests upon the intention 
of parties made known by their acts and statements. 

Mallett ». U.S. G. M. Co., Ist Nev., 156. 

Weill ». Lucerne & Co., Lith //., 201, 212. 
Oreamuno v. U.S. 8S. M. Co., 1 Nev., 215, 217. 
Judson vw. Maloy, 40 Cal., 299. 
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Davis v. Perle, 30 /d/., 630, 637. 
Davis v. Butler, 6 /d., 511. 


So that it here becomes a question of great importance 
to enquire as to whether these things had been done in the 
vear 1876 as claimed; whether the grantors of the defend- 
ants had really, by acts such as working and staking the 
claim, shown good faith and an intention of holding the 
claim, or whether they had committed such acts as would 
have indicated an intention of abandoning it ; what state- 
ments they had made, what facts in this connection were 
indicated or communicated to the defendants, or either of 
them, and what was their conduct. For this purpose this 
testimony was admitted, as will be seen. Statements made 
and acts done by parties claiming may always be shown in 
this regard. 

2d Whart. Ev., 1156, 1160. 
lst Greenl. Ey., 108, 109, 123, 180, 189. 


The court will consider that although in 1876 these miners 
may have had no right to make a mining location upon this 
ground, vet at the time these locations were made it is only 
fair to presume that they were made by the miners in good 
faith, ignorant of the true position of affairs, and that all 
the acts and statements made during this time were made 
bona fide as an expression of actual intention towards this 
property, and can be taken with acts done and statements 
make subsequent to February 28th, 1877, to establish and 
confirm the true state of affairs in connection with this 
property at that time. 

Defendants claim to have adopted the staking of 1876 
at the pretended re-location of 1877. Is it not competent 
to show that there was no staking done in 1876 ? 

We submit that the evidence admitted is important. 
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This case greatly rests upon the point as to which party 
was in the actual possession of the property, of the land 
in controversy, on the 28th day of February, 1877, holding 
the same as a mining location—the locators of the Bobtail 
or of the Caledonia—for whichever party was in the pos- 
session and use of it at that time, under their respective 
claims, had a prior right thereto. 

Therefore it is competent to show the expressed inten- 
tion and existence of facts in relation thereto prior to the 
28th day of February, 1877, to rebut the presumption or 
allegation of the defendants as to the possession of their 
erantors on this date. 

Again, we assume that the defendants cannot complain 
of the admission of evidence of facts through the occur- 
rence of which they have set up and claimed their title. 
Either this title must be open to critical inspection or it 
must be abandoned, as well as all acts and things done un- 
der and in connection with it by defendants. 

It seems that at the date of the trial below there was 
some question in the mind of both the court and the 
parties as to whether or not valid initiatory steps under 
the mining laws might not have been taken prior to Feb- 
ruary 28. 

As before remarked the issues for trial were so presented 
by the pleadings as to presuppose the effectiveness of such 
prior transactions. 

In overruling an objection to testimony addressed to 
that period the court put it upon the ground— 

Ist. Of the then uncertainty of the question “ of the 
effect of the existence of the Indian reservation including 
this property in controversy until the 28th of February, 
1877, treaty.” 

“2d. Because I deem evidence of facts occurring prior 
to such date, when they relate to and are properly con- 
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27 
nected with and tend to establish the existence of facts on 
and after February 28, 1877, essential to a valid mining 
location material and relevant.” (Record, pp. 78 and 79). 

It thus appears that the court below received the evi- 
dence of facts oceurring prior to February 28 so far as 
they were connected with and tended to establish the ex- 
istence of facts on that day. 

We contend that upon these grounds the testimony was 
relevant and competent. 

But examination of the findings will show that the trial 
court, with great pains and care, distinguished between any 
problematical rights possibly arising out of the situation 
as it was prior to February 28, and those resting on facts 
proved to exist upon and from that day. 

The conclusions of law are equally clear in their dis- 
crunination. | 

It cannot be gainsaid that there was a trial of the rights 
of the contending parties covering the period of time and 
upon testimony to which it is admitted there is no valid 
objection. If there was testimony admitted bearing upon 
extraneous matters, as seems to be the contention of the 
appellants, or that which was merely irrelevant or imma- 
terial, this court will not for that cause reverse the judg- 
ment unless it appear that injustice and wrong resulted 
from its admission. Appellate courts are not constituted 
for the correction of mere inartificial methods of pro- 
cedure. 

Field e¢ al. v. U.S., 9 Peters, 202. 

Laneaster v. Collins, 115 U.S., 222. 

Arthurs v. Hart, 17 How., 6. 

Priest v. Union C. Co., 6 Cal., 170. 

State v. Berryman, 8 Nev., 262. 

Caulfield v. Bogle, 11 N. W. Rep., p. 511 (Dakota). 
Forest v. Forest, 25th N. Y., p. 501. 


Speers ». Fortner, 6th Iowa, p. 554. 
Green v. Allen, 32d Ala., p. 215. 
Zugler v. Wells Fargo, 28th Cal., p. 264. 

S. B. L. Ass. Co. ». Christy, 41st Cal., p. 501. 
Baldwin v. Bonheimer, 48 Cal., 433. 


To obtain a reversal it must be conclusively shown to 
the appellate tribunal that the error was material and 
worked grave and serious injury to the appellants, or it 
must be shown that immaterial evidence entered into and 
affected the merits of the judgment. 

Clark ». Loekwood, 21st Cal., 220. 

Hills +. Barney, 22d /d., p. 240. 

Kidd ». Tupple, 22d /d., 255, 262. 

Mining Co. +. Taylor, 10th Otto, pp. 37, 42. 

Wait’s P., 3 V. P., pp. 409, 444. 

Wait’s P., 4 V., p. 239. 

Miller’s P. & P., p. 741. 

Johnson v. Chase, 30th Iowa, p. 308. 

Union Bank v. Planters’ Bank, 31st Am. D., pp. 113, 
116. 

Noonan v. Ilsley, 22 Wis., 27. 

Fenalon +». Hogaboom, 31 /d., 172. 


II. 


The second group of assignments question the admissi- 
bility of certain documentary evidence. 

Nos. 12 and 13 are on the ground that the admitted evi- 
dence had relation to the period before February 28. We 
have already considered that ground. Nos. 24 and 25 are 
directed against the chain of conveyances by which the 
possessory title of the locators and original claimants be- 


came vested in the respondent. If we have caught the 
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point of objection here interposed, it is that even refer- 
ence for description to a document which happened to 
have been penned prior to February 28, 1877, is for some 
eause forbidden. If it is intended to go beyond this, and 
to hold that the first of the deeds introduced, and conse- 
quently the two that followed, were void instruments con- 
veying nothing on the ground of a too early location of 
the premises, we refrain from any further discussion of 
that point. Inspection of the deed (Record, p. 110) will 
show that it is good in form, and that it was made after 
there had been eighteen months of possession subsequent 
to February 28, with full compliance with law. 

Specification No. 32 has to do with the mining rules and 
regulations of the mining district embracing the land in 
controversy, which were offered in evidence by plaintiff. 
Defendant objected to their introduction, as upon their 
face they purport to be rules and regulations to govern 
locations within a district then part of the Sioux Indian 
Reservation. They were admitted on condition that plain- 
tiff show that these regulations were recognized and in 
force after the 28th of February, 1877, in that district. 
(Record, p. 123). And thereupon it was shown by the 
plaintiff that on the 6th day of March, 1877, or as soon as 
notice reached the Hills that the act of February 28 had 
been passed, the miners held a mass meeting, and, in their 
own language, “ re-enacted and legalized the laws hereto- 
fore passed and adopted in this district.” (Record, p. 
126). 

The power to make regulations governing the location, 
manner of recording, amount of work necessary to hold 
possession of a mining claim, subject to certain require- 
ments, 1s expressly conferred on the miners of each mining 
district by sec. 2324 Revised Statutes. 

The plaintiff, willing to have his performances tested in 
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presence of the regulation made, offered them in evidence. 
If, for the reason intimated by defendant in his objection, 
or for any reason, the supposed regulations of that district 
were invalid, then the plaintiff was not under any defined 
restrictions as to those matters committed to the miners 
for regulation. and had no need to show compliance be- 
yond the general directions contained in the laws of the 
Territory and of the United States. It is difficult to com- 
prehend the motive of this objection. 

Nos. 34 and 35 are to the effect that the copy of the loca- 
tion certificate of the Caledonia Lode dated March 2d, 1878, 
is incompetent, irrelevant, and immaterial. Looking for 
something more definite, we find from appellants’ brief that 
the real objection as there explained is that there is an 
error as to course and distance in the said copy. On page 
64 of the brief of appellants there is a fantastic diagram 
intended, we presume, to illustrate the understanding coun- 
sel for appellants have of the effect of the error. Turning 
to record, page 132, it will be seen that Smith, who made 
the survey and still had the original field-notes in posses- 
sion, testified on cross-examination that the mistake was a 
mere clerical error; that it only affected one of the end lines, 
and that any person closing the lines would observe it. 
The survey was truly and correctly made; the required 
monuments were erected at the proper points ; the field- 
notes were correctly made out, but in transcribing a copy 
for a special use one of the courses was misread and in- 
correctly copied. The monuments actually erected at the 
proper points remained. 

Monuments control courses and distances. 

Land Company v. Saunders, 103 U.8., 316. 
Pollard v. Shively, 5 Colo., 309. 


The essential requirement is that ‘“ The location must be 


| 
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distinctly marked on the ground so that its boundaries can 
be readily traced.” (R.S., see. 2324). 


IIT. 


The specifications of error enumerated in the third 


_ group are based on objections taken, or alleged to have 


been taken, below to the testimony of certain named wit- 
nesses as to occurrences happening in whole or in part 
after 28th Feb’y, 1877, or against findings of fact based on 
that testimony. 

Specifications 8 and 10 declare the testimony of the wit- 
ness Murphy (Record, pp. 86 to 90) immaterial, irrelevant, 
and incompetent. The subject of the testimony was the 
notice of location and claim set up on the ground on the 
day of the original discovery (June 21, 1876), and which 
was on the same day filed for record in the proper district 
(Ex. F, p. 87), and the supplementary notice dated and 
filed Mareh 15, 1877 (ex. G, p. 88). 

The making and record of such notices are authorized 
by the local regulations of the district, and are within the 
purposes of the mining statutes of the United States. 

Sec. 5, Regulations of Whitewood, Dist. Record, 
p. 125. 
Sec. 2524, K.-S. - 


Testimony that these regulations and statutory require- 
ments had been observed was therefore material, relevant, 
and competent. It was responsive to the issties as joined 
in the pleadings. 

Specification 23 has no objection noted below on which 
to stand. (Testimony of Carney, Record, p. 109). 

Specifications 28, 30, 31, 33, 44, and 46 state objections 
to the testimony of the witnesses Workman, Gushurst, 
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O’Neil, Elliott, and Gunn, so far as it related to occur- 
rences on or after February 28, 1877; but the objection 
taken on the trial was to so much of the evidence as re- 
lated to acts done or statements made prior to Feb, 28, 
1877 (Record pp. 116, 118, 123, 128, 99, and 100). But 
the evidence, and every word of it, is pertinent and admis- 
sible. To the testimony of Manning, Mahan, Claggett, 
Maclay, and Murphy the subject of assigninents No. 48, 
51, 52, 54, and 64, no exception was noted below. 
Assignment No. 39 classes the deposition of W. Kh. 
Keithley as incompetent, irrelevant, and immaterial ; on 
what ground or reason was not intimated in the trial court. 
Certain depositions of absent witnesses, to be used on the 
trial of the cause on the part of plaintiff, were on file in 
the clerk’s oftice. The office, with its contents, was con- 
sumed by fire before the cause came on for trial. (Record, 
p. 234). Whlulst on the files of the clerk’s office copies were 
made and compared by Weithley and another. Keithley 
himself being about to leave the Black Hills his deposition 
was taken, in which (Record p. 235) he stated his service in 
that particular and identified the copies inade, and they 
were marked, respectively, Exhibits A, B,C, D, E, F, G, H. 
It was upon the offer, at the trial below, to introduce 
in evidence on part of plaintiff this deposition of Keithley 
that the defendant objected in the-general terms quoted. 
The insufficiency of the objection is apparent (Burton »v. 
Driges, 20 Wall., 125). In the Supreme Court of Dakota 
the thing urged in argument under this general specifica- 
tion was that Keithley was not proven to be out of the 
territory and jurisdiction of the trial court prior to the 
reading of the deposition. Tf that had been the objection 
made below, the plaintiff would have been in position to 
have tmstantly supplied the proof of absence, or if it had 
been disclosed that he had in’ fact returned to the juris- 
diction of the court to have produced him in person. 


In this court objection is made, and for the first time, 
that the exhibits covered by Keithley’s deposition, to wit, 
Exhibits A to H inclusive, were improperly admitted in 
evidence because of certain alleged irregularities and defi- 
ciencies in the matter of the notice of the time and place 
of taking, or in the matter of the sufficiency of some cer- 
tificate of the officer before whom the same was taken. 
(Appellant’s Brief, p. 80). 

In addition to the fact appearing by the record that none 
of the matters of objection or exception preferred in this 
court were brought to the attention of the court below, it 
is clear that these objections as now made are to the form 
of the evidence, whilst the objection below was to the 
effect. This is not permissible. 

Springer v. U.S., 102 U.S., 586. 
Wood v. Weimer, 104 /d., 786. 


The laws of the Territory of Dakota specially provide 
for the use of copies when the originals have been de- 
stroyed or lost. No special form of proof is prescribed. 


“Tf any process, original pleading, or any other paper be 
lost or withheld by any person, the court may authorize ¢ 
copy thereof to be filed and used instead of the original.” 


C. of C. P., Dak., sec. 525. 


In regard to the manner and mode of taking depositions, 
it is always deemed to have been regularly done. 
Hinckley v. Beckwith, 25 Wis., 328. 


As to receiving copies of the depositions, the objection 
is Insufficient, as it must be specifically pointed out what 
is the objection to the adinission of the certitied copy. 

Evans v. Sprague, 30 Wis., 303. 
Ruch v. Rock Island, 97 U. S., 693. 
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Objections to depositions should be taken on the trial. 
Dean & Chaplain of Ely v. Warren, 2 Atkyns, 189. 
Winans vw. New York R.R. Co., 21 How., 88. 


The remaining assignments of error under this group are 
aimed against the findings of fact. They are numbered 
from 75 to 86 inclusive. In Nos. 75, 76, 77, 81, 84, and 
85, the objection stated is that the findings are ‘ not sup- 
ported by sufficient evidence.” 

To Nos. 78, 79, and 82 the same objection is made, and 
the additional one is suggested that these findings are im- 
material. 

This is equivalent to saying that as to the material find- 
ings there was some evidence to sustain them. Evidence 
conducing to sustain a verdict or finding is sufficient. 

Hepburn «. Dubois, 12 Pet., 345. 


Findings that are in fact immaterial will not be presumed 
to have prejudiced the party against whom the finding was 
made. Judgment will not be reversed for such error. 

Laneaster v. Collins, 115 U.S., 222. 


Assignment No. 85 has been considered under the first 
group. No. 80 raises no question which at any stage of 
this controversy was material to the determination of any 
right or rights of either the appellant or respondent. 


TV. 
The fourth and last group, No. 87 to 90 inclusive, are 
merely formal and general. 
THE FINDINGS OF FACT. 


The piece of mining ground actually in controversy be- 
tween the parties was only a portion (about one-third) of 
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the quantity which may be lawfully possessed and pur- 
chased by a qualified person under the laws of the United 
States. 

The appellants (defendants below), in support of their 
right to the present possession of that particular tract 
and of their right to have issued to them the patent of the 
Cnited States for the whole of the Bobtail claim, stood 
upon the validity of their title to the whole claim, by rea- 
son of alleged compliance by themselves and predecessors 
with the laws and regulations governing the acquisition of 
title to the public mineral lands. They denied any claim 
of the respondent to the particular tract, or to a larger or 
any tract embracing it. The appellants proceeded on the 
theory that the defence of the particular tract in contro- 
versy could only be made good by establishing in them- 
selves a good title to the Bobtail claim as a whole. 

They saw fit to set up in their answer, as a defence and 
counter claim, the validity of the Bobtail location. On the 
trial the proofs were addressed to that issue. The find- 
ings of fact responsive to that state of proof and plead- 
ings begin at No. xx (Record, p. 39), and continue to and 
embrace Finding No. xxxiv. Following the invitation 
of appellants’ answer and counter claim, the court found 
the facts within the period between the date of the al- 
leged Bobtail location and the restoration of the general 
tract of country to the body of the publhe domain (Febru- 
ary 28,1877). These findings are both special and par- 
ticular. The substance of them is that the initial steps of 
a mining location called the Bobtail were taken in Febru- 
ary, 1876, by three persons who had the personal qualifi- 
‘ations required by the statutes ; that they partially staked 
or marked their location on the ground, but in such a man- 
ner as to include a width of six hundred feet imstead of 
three hundred, as prescribed by law; that before the 5th 


36 


day of June following these locators “ abandoned all of 
their interest in and to the said Bobtail mining claim ;” 
and that, when the 28th day of February and Ist day of 
March, 1877, arrived, neither the locators nor any other, 
person claiming any right or interest in the Bobtail claim 
was in the actual or other possession thereof, and that 
neither on those days nor afterwards, until the month of 
April, 1877, were there any posts or stakes marking the 
corners or boundaries of said claim, either as originally 
located or as now claimed. To these and all findings ref- 
erable to the period down to February 28, as we have 
seen, the appellants object, because of their insistence that 
nothing could be then lawfully done under the mineral 
laws. It seems apt to point it out here that, if the objec- 
tion be held good, it can have no effect on the judgment, 
for the objection itself is but an assertion that, for every 
reason, all that was claimed and done by appellants or 
their predecessors before the day stated was of no effect, 
which is the conclusion reached by the court, for special 
reasons. In this view the findings on this subject become 
immaterial, and, since there are findings on the material 
issues, the judgment will be sustained. 

Murphy v. Bennett, 9 Pac. Rep., 738. 

Porter v. Woodward, 57 Cal., 535. 

McCourtney v. Fortune, 57 /d., 617. 
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Knowles v. Seale, 64 /d., 377. 


But in connection with these findings we have the fact 
ascertained that on the 28th day of February, nor until 
March 25, 1877, was there a claimant to the Bobtail Lode, 
or any tract or piece of ground identified by post, corner, 
stake, or other monument as having ever been claimed for 
mining purposes in connection with a location under that 
name, 
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Findings 27, 28, and 29, Record, p. 41. 


That the only fact transpiring on the 25th day of March 
having seeming connection with the Bobtail claim was 
the delivery to the appellant Mahan of a deed of quit 
claim purporting to convey to him the abandoned interest 
of one of the original claimants. That until the month of 
May following no act was done which served to indicate 
that appellants or any predecessor or person in privity 
with them asserted an interest under the Bobtail location, 
and this assertion consisted in filing in the office of the 
register of deeds of the county on May 10, 1877, a copy 
of the old location notice of February, 1876, to which was 
added a supplementary notice signed by Mahan. That 
neither the appellants nor their predecessors performed 
labor or made improvements of the required value of one 
hundred dollars per annum for the period next after the 
24th of February, 1876, or within one year next after the 
28th day of February, 1877, and had not resumed work 
therein after the 24th or the 28th dav of February, 1878, 
and before the 2d day of March, 1878. 

These findings are abundantly sustained by the evidence. 
They are of great significance without the aid of those 
other findings which solely relate to the performance of 
conditions by the Caledonia claimants, and fully sustain 
that location in its entirety. An applicant for a mining- 
claim patent is required to show compliance with all of the 
requirements of the laws, local and general, bearing on the 
subject, among which are the distinct marking of bounda- 
ries on the ground, the record of the notice of claim, the 
performance of one hundred dollars worth of work each 
vear. If no adverse claim is filed, the General Land Office’ 
becomes the forum for the trial of the sufficiency of the 
alleged compliance with law. But if adverse proceedings 
are begun, then the courts become the forum, and the judg- 
ment roll filed in the General Land Office is decisive of the 
rights of any applicant. (R.S., sees. 2325 and 2526). 


os 


If the application for patent under the Bobtail claim 
had rested for success on the performance of conditions at 
any time from Feb’y 29, 1877, or earlier, down to April, 
LS77, it would have failed for want of performance with- 
out the aid of adverse proceedings. The finding is that 
there was neither claim nor claimant under the Bobtail 
proceedings on or from Feb’y 28 to Mareh 25, 1877. The 
foree and effect of the findings is that the tract im contro- 
versy was free and clear of all claim, or right to claim, 
erowing out of anvthing done in connection with the Bob- 
tail location, and this finding bevond controversy embraces 
the period from Feb’y 28 to Mareh 25, 1877. It is not 
controverted that the plaintiff (respondent) had the actual 
possession of the disputed tract and has continuously 
held it. 

For the plaintiff (respondent) it is found that on the said 
28th day of February that the predecessors of the respond- 
ent were in possession of the Caledonia location, includ- 
ing the tract in controversy, and that every requirement 
of a valid mining location was there present, peaceably pos- 
sessed, and actually owned and used by the said prede- 
cessors of respondent ; that they possessed the necessary 
qualification of citizenship of the United States, and that 
their possession and right of possession so found to exist 
on that day continued uninterruptedly with performance 
of all continuing requirements to the day of appellants’ 
application for a patent. (Findings Nos. vi to xix inclusive). 

We submit that these findings are responsive to the is- 
sues tendered by the pleadings. No failure of proof as to 
any one of them has been pointed out to the court. 

There was no question raised below, and there is none 
presented here by appellants which is of decisive im- 
portance. 

The issues were simple, and the proofs requisite to sus- 


tain them were as to facts and acts openly done upon or in 
connection with the tracts of land in question. We re- 
iterate what has been in substance already said that al- 
most without exception the objections taken below in the 
district court were merely conventional. With but little 
exception they were on the ground that the testimony 
offered or thing found was ‘“‘ incompetent, irrelevant, and 
immaterial.” The objection so imterposed was generally 
against the body of the testimony of a witness, most of which 
was clearly competent, material, and relevant, and without 
directing attention to anv particular part imtended to be 
assailed. 

Where the exception seems to be against the finding or 
decision because of insufficiency of the evidence to sustain 
it, there is the same want of particularity. 

This is condemned, and is an insufficient presentation of 
exceptions under the Code of Dakota : 


‘No particular form of exception is required. The ob- 
jection must be stated, with so much of the evidence or 
other matter as 1s necessary to explain it, and no more. 
But when the exception is to the verdict or decision 
upon the grounds of the imsufficiency of the evidence to 
sustain it, the objection must specify the particulars im 
which such evidence is alleged to be insufficient.” 

Code of Civ. Proc., sec. 279. 


Examine assignment No. 82. It is there set up that 
there was no competent legal proof of certain acts. This, 
it appears to us, does not conform to the requirements of 
sec. 279, C. C. Pro., nor to the rules of practice generally. 
It is not for appellants to determine what is competent or 
incompetent legal evidence, but it is their duty to set out 
the testimony upon this question in their exception for the 
judgment of this court, or state that there is no testimony 
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upon the matter, and not state that there is testimony, but 
that, in their opinion, it is not competent legal testimony. 
There is no rule more insisted upon by appellate courts 

than that which requires the party who complains of error 
to show wherein the error consists, and which rejects as 
wholly insufficient objections which are general in char- 
acter. 

Brown v. Tolles, 7 Cal., 598. 

Pralus v. Pac. G. & S. M. Co., 35 /d., 30. 

Beans v. Emanuelli e¢ a/., 36 /d., 117. 

Butterfield v. C. P. R. Co., 37 /d., 381. 

Spangel v. Dellinger, 38 /:/., 279. 

Brumagin v. Bradshaw, 39 /d., 24. 


Apologizing for the length of this brief, in view of the 
ninety assignments of error presented for the courts con- 
sideration, we invoke against the appellants the remark of 
the court in Phillips, &e. v. Seymour e¢ a/. (91 U. S., 648): 
“The object of the rule requiring an assignment of errors 
is to enable the court and opposing counsel to see on what 
points the plaintiff's counsel intend to ask a reversal of the 
judgment, and to limit the discussion to those points. This 
practice of unlimited assignments is a perversion of the 
rule, defeating all its purposes, bewildering the counsel of 
the other side, and leaving the court to gather from a brief, 
often as prolix as the assignments of error, which of the 
latter are really relied on.” 

T. L. SKINNER, 
Ss. S. BURDETT, 
Attorneys for Respondent. 


APPENDIX CONTAINING AN INDEX ABSTRACT REFERRING TO THE 
EVIDENCE UPON THE PRINCIPLE POINTS IN ISSUE. 
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The corporate capacity of respondent, the Caledonia 
Company. 
Defendants’ (Appellants’) Answer, Rec. p. 15. 
Articles of Incorporation, Exhibit A, Rec., p. 70. 
Articles of Incorporation, Exhibit B, Rec., p. 72. 
Appointment of Agent, Exhibit C, Rec., p. 74. 
Appointment of Agent, Exhibit D, Rec., p. 75. 
Deeds to Caledonia Company, Rece., p. 113. 
Testimony of J. M. Murphy, Rec., p. 135. 
A. J. Rigby, Rec., p. 133. 
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Abandonment of the Bobtail. 
Testimony of Michael Gibbons, Rec., p. 265. 
Wm. Gunn, Rec., p. 271. 
M. Moore, Rece., p. 278. 
Michael Lynch, Rece., p. 285. 
F. Rayborg, Rec., p. 150. 
D. G. Chizum, Ree., pp. 144, 246. 
H. 58. Ireton, Rec., pp. 139, 190. 
Wade Porter, Rec., p. 289. 
A. J. Rigby, Ree., p. 289. 
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No work on the Bobtail until long after February 28, 
1877. 
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Testimony of Mathew Moore, Rece., p. 278. . 

Wm Gunn, Ree., pp. 271, 272, 274, 
275, 276. 

Michael Gibbons, Rec., p. 265. 
Jas. Lynch, Rec., p. 282. 
Robt. Cooper, Rece., p. 283. 
Michael Lynch, Rece., p. 285. 
P. A. Gushurst, Ree., p. 287. 
W. H. Workman, Rece., p. 288. 
Henry Lackey, Rec., p. 289. 
A. J. Rigby, Rec., p. 289. 
C. E. Carney, Rec., pp. 287, 288. 
Jno. Manning. Rece., pp. 282, 284. 
P. Ault, Rec., p. 229. 


IV. 


Non-existence of the Bobtail as a legal mining location 
on February 28, 1877, on account of its boundaries not be- 
ing so established that they could be readily traced. No 
evidence that the Bobtail was ever restaked until surveyed 
in the fall of 1877. The claim originally staked in mid- 
winter when the ground was frozen and its stakes were very 
insecurely established. 

Testimony of H. S. Ireton, Ree., p. 290. 
Thos. E. Carey, Ree,, pp. 164, 166, 167. 
Daniel G. Chisum, Rece., pp. 251, 253. 
H. 8. Ireton, Rec., p. 139. 
D. G. Chisum, Rec., p. 144. 
M. Gibbons, Rece., p. 265. 
Wm. Gunn, Rec., p. 273. 
Robt. Cooper, Rec., pp. 283, 284. 
M. Lynch, Rec., p. 285. 
Wm. Workman, Rece., p. 288. 
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Henry Lackey, Rece., p. 289. 
C. E. Barney, Ree., p. 287. 
Jno. Dawson, Rece., p. 293, 294. 


V. 


Forfeiture of ‘“ Bobtail” by reason of failure to do the 
work or make the improvements required by law in the 
year ending February 28, 1878. 

Testimony of Frank Raborg, Ree., pp. 150, 151. 
Robt. Cooper, Ree., p. 284. 
Wm. Gunn, Rec., pp. 285, 276. 
John Mahn, p. Rece., 284. 
P. Ault, Rec., p. 229. 
A. J. Rigby, Ree., p. 289. 
F. A. Babcock, Rece., p. 293. 
M. Gibbons, Rec., pp. 265, 266, 267, 268. 
Jas. Lynch, Rec., 282. 


VI. 


The continued and actual possession of the Caledonia 
by its owners from February 28, 1877, up to the date of 
the trial below. 

Testimony of M. Lynch, Rec., pp. 79, 80, 82, 83. 
H. Lackey, Ree., pp. 91, 92, 93, 94, 108, 
109. 

Robt. Cooper, Rec., pp. 97, 98. 
Robt. Curlin, Ree., p..98. 
Wm. Gunn, Rece., pp. 99, 100. 
M. Moore, Ree., p. 100. 
J. Lynch, Rece., pp. 101, 103, 104. 

_M. Heffron, Rec., pp. 106, 108. 
Wm. Workman, Rec., p. 116. 
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P. A. Gushurst, Rec., pp. 117, 118, 120, 
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Jno. O'Neil, Ree., p. 122. 
Louis P. Elhot, Rec., p. 128. 
George Kennedy, Rec., p. 132. 
A. J. Rigby, Rec., pp. 133, 134. 


nD a Se De 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


* et atte es 
bce ee 
A 
a 


3 OCTOBER TERM, 1886. 4 
i’ | No. 200. z 
1 

| | J. F. D. LANIER, CHARLES LANIER, JOHN W. ELLIS, 

4 EDWARD D. ADAMS, EDWARD WINSLOW, AND D. B. 

| } SAFFORD, PARTNERS AS WINSLOW, LANIER & CO. 

| APPELLANTS, 

| US. 


JOHN NASH, ELLEN NASH, EDWARD PURCELL, WILLIAM 
H. WEST, JAMES WALKER, ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR : 
THE NORTHERN DISTRICT OF OHIO. ie: 


a= TS SD 


FILED NOVEMBER 1, iSS35. 


en oo —> ° wee 
Boy ~ SOO ee et re meena 


4 


SS 


tie 


) Peri sige UPPERS To eatin Om y 
a 
ne TIS mei ews aaaieeiaie 
” 


ad 


* a ie pe —e heme 
a OLT I: OE 
omrwmreninn 
a Ss ay ain me ene te ae ae ae 


— 


[r— «© 


= ~~ 
~ 


Pip ere 
* 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 200. 


J. FP. D. LANIER, CHARLES LANIER, JOHN W. ELLIS, 
EDWARD D. ADAMS, EDWARD WINSLOW, AND D. B. 
SAFFORD, PARTNERS AS WINSLOW, LANIER & CO.,, 


APPELLANTS, 


US. 


JOHN NASH, ELLEN NASH, EDWARD PURCELL, WILLIAM 


H. WEST, JAMES WALKER, ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE NORTHERN DISTRICT OF OHIO. 


INDEX. 


Original. 

CRIN, nn cree: wtneninn: ta netted aie saeie balances adil aie alain ] 
See 00 CORIO 0. cnns cinnd nn thal ni aa eS 2 

OE. «6000 ioe cent can nme hes siege a lt aie 10 
I i DU ai scietssite: sae stsshaaiens. in: ahi apndaniinas aibddbiiacds ata binddir ee eet aia 11 
Answer of Ellen Nash. --- -._-__- ee ee Nas iting ath lateral a ls 
I i iain ata tae aa er ae als 17 

a, Tic PI acinccanhabisvialiciteinies “sia eilille ais cine sae ha naan ?1 

Maria and Bivina Marquis . .......0..4 2... 645 seen. conwns 25 

NS I iin dee Sa aad) a snd gigs vite Sascia eadipalae 28 

Order to make Walsh and Mahon parties -----. -.-. ~~. ~-- -------- 29 
a i as csi: cis ies: cama ah ik i cae a ple hein is in aa 29 
Answer of Walsh and Mahon---.- ~~~ --~. .--. -- eee 2 ee ee ee 30 
EE ee ren 37 
teply to answer of Walsh and Mahon_-_---~ scidiliie. ale eapsiaiee Aabbsiiiasiaieemeibi 39 

Replication to answer of Nash ef al. _.. ...----. -.---. -.-- 2. -------- 40 

Amswer of We. Goodrich... 2.6 6 can cene semees cnc cece coos cones 42 
a mil Saleen “leads aledaimabdie Aten nid ieiateitS. <s aoa iiaate nila alae ie 45 
CEE SII GOON OO. 5 on. 5 oe oi schists, hk 46s Kees 100s wows 46 


Notes of John and Nellie Nash, November 10, 1879 __-_.... 2. ------ 47 


JUDD & DETWEILER, PRINTERS, WASHINGTON. 


Print. 


1 
] 
5 


19 
19 


Mortgage from John Nash ef uz to Wm. H. West etal., Nov. 10, 1879 


Hugh Colville, Dee. 4. 1876 ~.~-- 


Transeript from C.C. U.S., Southern District Ohio, in Colville vs. 


A i ee a, ee rae | ee 


Caption ._-- spade uaa Sasa ans acs: Solid lea: gdh hp ates aaah 
Bill of CONE shcctices Sididanns o eelia ap nin ack hen aaa 


Subpoena ee eT Nee ey ae ee Nee ae Ss ‘ 


Ne i a i 


Ny iE GIN ote icine nha ecient ion 


1876 


Order to file supplemental bill ..---. ------ sci: siatieaiiiamlde “tape core allele 


Supplemental bill ~--_- itll dl: “oii sets hecheneatelstapeibibaniens snc isin 


Decree ete | aN Ran FO ee ag eee ee ee ge eee 


Note of Nash to Colville, December 4, 1876 —...---- 


I a al 


Appraisement ..----- MAN OT es a ne ee 


Order amending order for snle Sa A ah a cata Ne ei «ee es 


Report Cf RP aa ee me a ee ee Om Tee Fe 


Proof of publication ae en eT er CEA 
Decree of confirmation _.. .... ..__-. nr ene * eee 


Agreement as to fund in hands of special muster. —- 
(rder éé éé éé bite 


mee a Wem ne ks es oe we ce 


Opinion -.2__. ee eee nO eee ae EE ee 
Notice to take testimony = __. -- oo 1 ee 8 ee eee 


Testimony of Hugh Colville. --. ---2 22. Lee Le. 
Elliott H. Pendleton ~~ _- seas Selipeaaniail 
Be PETS ks kt eme science a 


ee ee se 


-_— - -_— -_—< 
— -_- -——- on oe 
—— i em 
a -_-—<-— «~—-=--= 
—< —_-—-—— 
-_<-—-s _—- -——<— 


——— ee ee eee 


Hugh Colville (reealled) .-.--- i's Spee saboee edie 


Exhibit A—Memorandum of distribution of money - 


ra “ | 
— sé account of Commercial 
a ‘e ‘4 be 

K—Guarantee of the Commercial Bank —__- 


h— Letter of C. B. Foote, president, &e., to Winslow, et 
al... November 12. 1879 ia ’ 


Se ee | 


_——ee we wr er em mo 


mank....o.. 


sé 


G—Letter of C. B. Foote, president, &e., to Winslow e7 


al., November 28, 1879 __. .... ..--- 


H 


al., December 3, 1879 =... ....-. -- 


- _——-— — — - 


Letter of C. B. Foote, president, &e., to Winslow ef¢ 


—_—— orm me wr Or rer 


I—Letter of C. B. Foote, president, &¢., to Winslow ef 


al., December 10, I879___-__- ~~ __- 


J—Letter of C. B. Foote, president, &e., to Winslow ef¢ 


al., February 20, 1880 ___-. .. 2. --- 


Notice to take testimony ee a nee ee ae 


Testimony of GS RS ee ee ee ee 


OT TI coisas Seis dines estes wan 


I I 


Notice of appeal ey er ne ee ee OE 1 a a oe ae 


ene Be Sod es et ele ne Ce 


Clerk’s certificate 


———_— ee ee ee 


Original. 


Print. 


23 


27 


30 
30 
30 
32 


33 


~~ ww ee | 


od 
= 


tO he ee COON NBN 


J. F. D. LANIER ET AL., &C., VS. JOHN NASH ET AL. 1 


1 Pleas in the circuit court of the United States for the north- 

ern district of Ohio, western division, held at the United States 
court-rooms in the city of Toledo, in the district aforesaid, before the 
Honorable John Baxter, circuit judge for the sixth circuit, on the 
29th day of September, being a day of the June term, in the vear of 
our Lord one thousand cight hundred and eighty three, and in the 
one hundred and eighth year of the Independence of the United 
States of America. 

AUGUSTUS J. RICKS, Clerk. 


2 On the 19th day of March, A. D. 1880, being a day of the 
December term of said court, there was filed in this cause the 
following bill of complaint, viz: 


Bill of Complaint. 


In the Cireuit Court of the United States for the Northern Distriet 
of Ohio, Western Division. In Chancery. 


J. Ff. D. Lanter, Coaries LANIER, Joun W. Envis, Epwarp D. 
Adams, Edward Winslow, and Daniel Bb. Safford, Partners under 
the Firm Name of Winslow, Lanier and Company, Complainants, 

against 

Joun Nasu, Enuen Nasu, Epwarp Purcenii, WittiAm H. West, 
James Walker, William A. West, James IXernan, James I<ernan, 
Jr, Mariah Marquis, and Elmira Marquis, Partners under the 
irm Name of M.& E. Marquis; William Goodrich, Dennis Madi- 
gan, and A. E. Burkhardt and Company, Defendants. 


To the judges of the circuit court of the United States for the north- 
ern district of Ohio: 

J. I. D. Lanier, Charles Lanier, John W. Ellis, Edward D. Adams, 

Kdward Winslow, and Daniel B. Safford, copartiers doing 
3 business in the citv of New York, and citizens of the State of 

New York, bring this their bill against John Nash, Ellen 
Nash, HMdward Purcell, William II. West, James Walker, William 
A. West, James Kernan, James Kernan, Jr. , Mariah Marquis, and 
Elmira Marquis, copartners under the firm name of M.« E. Marquis; 
William Goodrich, Dennis Madigan, and A. E. Bueckhardt and Com- 
pany, an associ iation of persons doing business in the State of Ohio, 
the individual names of which persons are unknown to your orators, 
ach and all citizens of the State of Ohio, and whom your orators 
pray may be made defendants to this their bill; and thereupon your 
orators complain and say: 

That on or about the 4th day of December, 1876, the said John 
Nash and Ellen Nash executed and delivered a mortgage to one 
Hugh Colville, his heirs and assigns, in fee- simple upon the follow- 
ing ‘Jands, situate In the county “of Logan and State of Olio, and 
Within the western division of the northern district of said St: ite, to 
wit: Lot No. one (1), as surveyed by A. A. Harbison, county surveyor, 
on the 25th and 26th days of July, 1845, beginning at a stone in 
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2 J. F. D. LANIER ET AL., &C., VS. JOHN NASH ET AL. 


the West Liberty road, corner sections 21, 22,27, and 28 ; thence cast 
with the north line of sec. 21 320 poles to the corner of sec-. 21 and 
15; thence in continuation of said line 66 poles, making in all 386 
poles, to a pile of stone in dry channel of creek, crossing Otter 
creck at 42 poles and Urbana and Zanesfield road at 252 poles ; 
thence south 633 west 121 poles toa stone in edge of the Prairie, 
129 links 8S. to 62 W. from a burr oak, crossing M: ackacheck 
4 creck several times; thence south 14° west 48 poles 7 links 
to a stone on bank of creck, crossing creck at 83 and 12 
poles; thence south 51° west 52 poles 9 links to a stone, crossing 
creek at 15 and 63 poles ; hones west 262.5 poles to a stone in west 
line of sec. 21; thenee with said line north 180 poles 7 links, its 
beginning, containing two hundred [and] forty-four acres and 4))% 
of an acre. South part of section No. 16, T. 6, R. 18, Mon S., as 
follows: Beginning at 5. W. corner of said section at a post in a 
pra-rie ; thence N. 2° FE. 126 poles to a stone, Venita R. Runkle’s 
southwest corner; thence north SS3° east 101.2 poles along said 
Runkle’s south line to a stone in the Ludlow line; thenee south 
IS° east along said Ludlow line to the southeast corner of said see- 
tion; thence south SSJ° west 140.4 poles to the place of beginning, 
containing ninety-six acres, more or less, reserving and exeepting 
out of the above-described ninety-six acres 11 acres now owned by 
A. Sanders Piatt, beginning at two jack oaks, southeast corner of 
said section 16, in Ludlow’s line; thence west 77 poles to the centre 
of the county ro: ad; thence north with the centre of said road 731° 
east 73 poles to a stone in the Ludlow line; thence with said Lud- 
low line south 20° east 14 poles, crossing the old channel of Macka- 
check creck at 8 poles, its beginning, the amount hereby intended 
to convey being three hundred and twenty-nine acres, more or less. 
Also another lot of land in said county, beginning at a stake corner 
between sec-. Lo, 16, 21, and 22, in a pra-rie; thence with the line 
of sec. 22 west 6 chains and 75 links to a burr oak 5 inches 


5 in diameter; thence north 52° east 28 links; thence N. 551° 
Ik. S chains ‘and ; 32 links to a wild cherry, 6 a oe diam - 
eter; chence N. 274° E. 32 linksin the line between sec-. 22 and 16: 


thenee with said ine SS. + chains and 78 links to the besinning, 
containing one acre and too of an acre of land, being part of the 
S. E. quarter of sec. No. 22, town. 5, range 13, and being same prem- 
ises conveyed by John A. O. Runkle and Anna L. Runkle, his wife, 
to Ie len Nash by deed recorded in book 38, page 478, in the re- 
eorder’s silos of | sogan county. 

Also the following -deseribed real estate, to wit, all that certain 
tract of land in the county of Logan and State of Ohio, and in the 
Congress district, so-callee 1. bounded and described as follows, being 
fractional section No. seventeen and part of fractional section No. 
twenty-three of town. five of range thirteen in Logan county, Ohio: 
Beginning at the southeast corner of said section No. seventeen at a 
post in Ludlow’s line; thenee with said line N. 18?° W. 256.6 poles 
to a point in the river 8 feet east of the northeast corner of the 
bridge; thenee down the river on the northwest side thereof, at the 
water’s edge, to a post, from which the said corner at the bridge bears 
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N. 48° E. 85 poles; thenee 8. 18° E. 9.5 poles, crossing the river 
twice, cutting off a large bend, to a post; thence continuing down 
‘he river, as ‘before, to a post in the line of John Kelly’s land at the 
mouth of a spring branch; thence 8. 1° W. 36 poles, running in the 

river from one to eighteen poles and crossing it at 34 poles, 
G to a post — corner to said John Kelly’s, from which a willow 

5 inches diameter, marked with two transverse cuts near 
the root, bears S. 617° Ef. 125 links; thence S. 103° I. 96.8 poles, 
crossing the river at 1] poles to a post in the south line of said see- 
tion No. 23; thence S. 89° I. 141.10 poles to the place of beginning, 
containing one hundred and forty-one acres and seventy-seven hun- 
dredths of an acre (141.77), be the same moreor less, except about one 
acre on the east side of the road now traveled, called the Ludlow road, 
and subject to the reservation contained in a deed from Charles 
Moots and wife to John Nash, in book 45, pages 291-2, of the re- 
corder’s office in said county. 

Also that certain other tract of land in said county of Logan and 
State of Onno, being partof section No. 25, town. five, range thirteen, M. 
R.S., beginning at.a post in the south line of said section, southwest 
corner, to lands once belonging to C haries Moots: thence north SSi° 
W. 594 poles to a post; thence N. 73° W. 79.7 poles, crossing M: ud 
river to a post; thence N. 872° E. 56.4 poles, crossing Mad _ river to 
a post, from which an elm tree six inches in di: ameter bears south 
10° east 75 links: thenee south 10° east 104° poles, crossing Mad 
river twice, to the place of beginning, containing thirty-two acres 
and thirty-se ven hundredths of an acre (32.57 acre-). : 

Also that certain other tract of land in said Logan county — 

State . Ohio, being the north part of section 16, town. 

fi range 15, M. R.S., as surveyed by O. Hays on the 25th di os 
of July 16, 1862 beginning at a stone, original northwest 
corner to said section ; ‘thenee 8. 2° W. 198.2 poles to astone in the 
west line of said section ; thence N. 583° Ic. 101.2 poles to a stone 
in the Ludlow line; thence N. 18° W. with the present bearing of 
said Ludlow line 211 poles to a stone in said line, original N. Es. 
corner of said se ction, from which a black oak 16 inches in diam- 
eter bears N. ° W.19 links, and thence 8. 883° W. 28 poles to 
the place of caetien containing cighty acres, more or less; all 
said) premises being the same conveyed by W iHiany L. Avery to 
lien Nash by deed ‘recorded in book 48, pages 342-3, in recorder’s of- 
fice of Logan county, and all the estate, title, and interest of the said 
John Nash and Ellen Nash, his wife, either in law or equity, of, in, and 
tothe said premises, together with all the privilegesand appurtenances 
to the same belonging, and all the rents, issues, and profits thereof. 
Said mortgage , bea wing the date aforesaid, was executed as aforesaid 
in order to secure the. payment unto the said Hugh Colville or lis 
order the sum of thirteen thousand dollars by the said John Nash, 
with interest from the 4th day of December, 1876, at the rate of 
cight per centum per annum, payable semi-annually, and payable 
at the Commercial Bank of Cincinnati, Ohio, on the 7th day of De- 
cember, 1879, according to a promissory note dated December th, 
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1876, which fell due on the 7th day of December, 1879, and which 
is described in said mortgage deed. 

) Your orators further represent that said mortgage was, on 
the 11th day of December, 1876, at 3 o’clock p. m., delivered 

to the recorder of said county of Logan, to be by him placed on rec- 

ord, and was recorded on the 12th day of December, 1876, in the 

records of said Logan county, Ohio, in volume 2, pages 106, 107, 

and 108. 

Your orators further represent that before the maturity of’ said 
promissory note the same and all the right, title, and interest of 
said Hugh Colville in and to the mortgage above specified securing 
the same were transferred and sold to your orators, who are now the 
owners and holders of said note and mortgage. 

Your orators further represent that said sum of thirteen thousand 
dollars and interest, as specified in said promissory note, has not 
been paid to your orators, nor any part or portion thereof, although 
the same was long since due and payable, and the estate of your 
orators in said lands has become absolute at law. The said sum of 
thirteen thousand dolars, with interest thereon from the 4th day of 
December, 1876, at the rate of S per centum per annum, payable 
semi-annually, is now due your orators from the said John Nash on 
the security of said lands. 

Your orators further represent that they have frequently and in 
a friendly manner applicd to the said John Nash and requested him 
to pay the aforesaid indebtedness, which he has hitherto and does 
still refuse to do. 

Your orator further represents that the defendants, Edward 
9 Purcell, Wiliam H. West, James Walker, William A. West, 
James Kernan, James Kernan, Jr., Mariah Marquis, and El- 
mira Marquis, who are partners doing business under the firm name 
of M. & kX. Marquis; William Goodrich, Dennis Madigan, and A. E. 
Burkhardt and Company, have, or claim to have, some interest In or 
liens upon the lands above described, and your orators pray that they 
may answer herein, setting forth such claims, if any, or be forever 
Barred from asserting any interest in or claim upon said lands; 
and your orators aver that whatever claims said defendants may 
have upon said lands are subject and subordinate to the interest of 
your orators therein on account of the mortgage above set forth. 

Your orators therefore pray for process of subpeena against the 
said John Nash, Ellen Nash, Edward Purcell, William H. West, 
James Walker, William A. West, James Kernan, James Kernan, 
Jr., Mariah Marquis, Elmira Marquis, William Goodrieh, Dennis 
Madigan, and A. E. Burkhardt and Company, and that they may 
full, true, direct, and perfect answer make to all and singular the 
matters aforesaid ; that an account may be taken under the direc- 
tion and decree of this honorable court of what is due to your orators 
upon thesaid indebtedness; that said John Nash may be decreed to pay 
unto your orators what shall thus appear to be due, with the costs of 
this suit, by ashort day to be appointed by the court, your orators 

being ready and willing and hereby offering, on being paid 
10 their said debt and interest and costs, at such appointed time 
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to reconvey said lands to the said John Nash and Ellen Nash 
as this honorable court shall direct, and that in default of such pay- 
-dment the said lands may be sold and the proceeds applied to the 
payment of the amount which may be found due your orators as 
aforesaid, and that they may have such other and further relief in 
the premises as to your honors shall seem meet; and your orators 
shall ever pray, ce. 
. hk. P. RANNEY, 
Solicitor for Complainants. 
And afterwards, to wit, on the 24th day of March, A. D. 1880, the 
following subpeena was issued in this cause, being in the words and 
figures as follows, viz: 
Tue Uxirep States oF AMERICA, ) 
Northern District of Ohio, Western Division, { 


The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting : 


s Ss M4 


You are hereby commanded to summon John Nash, Ellen Nash, 
Idward Purcell, William HH. West, James Walker, William A. West, 
James Kernan, James Kernan, Jr., Mariah Marquis and Elmira 
Marquis, partners under the firm name of M. & E. Marquis; William 
Goodrich, Dennis Madigan, and A. E. Burkhardt and Company, if 
they be found in your district, to be and appear in the circuit court 

of the United States within and for the district aforesaid, at 
11 Toledo, on the first Monday in May next, to answer a certain 

bill in chancery filed and exhibited in said court against 
them by J. If. D. Lanier, Charles Lanier, John W. Ellis, Edward D. 
Adams, Edward Winslow, and Daniel P. Safford, partners under the 
firm name of Winslow, Lanier and Company. Hereof they are not 
to fail, under the penalty of the law thence ensuing; and have you 
then and there this writ. 

Witness the ITonorable Morrison R. Waite, chief justice of the 
United States, this 19th day of March, A. D. 1880, and in the 104th 
year of the Independence of the United States of America. 

[SEAL. | A. J. RICKS, Clerk, 
By k. W. PAGE, 
Deputy Clerk. 


MrmoranpumM.—The said defendants are required to enter their 
appearance in this suit, in the clerk’s office of said court, on or before 
the first Monday in May, 1880; otherwise the said bill may be taken 
pro confesso. 


A. J. RICKS, Clerk. 


Service of the above summons acknowledged this 22nd day of 
March, 1550. 
WEST, WALKER & WEST, 
Altys for A. EL. Burkhardt & Co. 
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NorktierN Disrricr or Oo, ss: 


On the 22nd day of Mareh, 1880, [ made due service of this writ 
at Logan county, Ohio, as follows, to wit: By delivering a true copy 
of this writ, duly certified, to each of the following within-named 

persons, John Nash, Elen Nash, and William Goodrich, and 
12 by leaving a true copy, duly certified, at the usual place of 
abode of each of the within-named, Mariah Marquis and 
Elvina Marquis, partners under the firm name of M. & E. Marquis, 
in the hands of their mother, Elizabeth Marquis, the said Mariah 
and Elvina Marquis being absent from home; all at Monroe town- 
ship. Onsame day I delivered a true copy of this writ, duly certi- 
fied, to the within-named Dennis Madigan at Zam township. I also, 
same day, delivered a true copy of this writ, duly certified, to each 
of the following within-named_ persons, to wit: Wilham Il. West, 
James Walker, William A. West, James Kernan, and James Ker- 
nan, Jr.,at Bellefontaine. I also, same day and place, delivered a true 
copy of this writ, duly certified, to West, Walker, & West, attornzes 
for the within-named . A. Burkhardt and Company. (See service 
accepted on this writ.) The within-named Ed. Purcell not found ; 
neither has he a residence in this district. 
W. F. GOODSPEED, 
U.S. Marshal, 
By JOWHN ODELL, Deputy. 


indorsed: Returnable May 5rd, 1880.) Rule day for appearance, 
May 5rd, ISSO; rule day foranswer, June 7th, 1880.) Returned and 
filed March 24th, 1880. Clarance Brown, dep. clerk. 


And afterward, to wit, on the Ist day of May, A. D. 1880, 
13 the answer of Ellen Nash was filed in this cause in this court, 
being in the words and figures following, to wit: 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Western Division. 


J. 7. D. Lanter, Cuarves Lanter, Joun W. Ennis, Epwarp D. 
Adams, Edward Winslow, and Daniel B. Safford, Partners under 
the Firm Name of Winslow, Lanier and Company, Complainants, 

against 

JouNn Nasu, ELLEN Nasu, Epwarbp Purcertt, Wintttam H. West, 
James Walker, William A. West, James Kernan, James Kernan, 
Jr, Mariah Marquis and Elmira Marquis, Partners under the 
firm name of M. & EK. Marquis; William Goodrick, Dennis Madi- 
gan, and A. E. Burkhardt & Co., Defendants. 


The defendants, John Nash and Ellen Nash, his wife, answering 
separately for and on behalf of the said Elen Nash, shew the follow- 
ing defenses to the complainants’ bill of complaint filed against 
them and others, to wit: 


1. They admit the making of the note and mortgage in the bill 
mentioned, but say that the same, together with a certain other 
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note for the sum of seven thousand dollars, secured by the 
14 mortgage deed of these defendants of the same date on num- 

’ ber three hundred and seventy-seven West Kighth street, Cin- 
cinnati, Ohio, then the sole and separate property of the said Ellen 
Nash, were made and executed to the said ITugh Colbville, who was 
then the eashier of the Commercial Bank of Cincinnati, Ohio, to be 
by him held as collateral security for a loan or loans of thirteen 
thousand dollars, obtained at or about the same time from the said 
Commercial Bank by the said John Nash and others, as John Nash 
and Company, on their promissory notes to the said bank for twelve 
thousand dollars and one thousand doll: ars, payable in a short day 
thereafter. These defendants further say that the said note and 
mortgage in the complainants’ bill sued and said mortgage for seven 
thousand dollars were founded on no other consideration than said 
loan of thirteen thousand dollars from said Commereial Bank, and 
were made to said Colville upon no other consideration and for no 
other purpose than to be by him held as collateral security for the 
payment of said loan. 

2. These defendants further say that while said two notes and 
mortgages were so held by the said Hugh Colville proceedings were 
instituted in the proper court in ITamilton county, Olio, against 
these defendants for the foreclosure of said seven-thousand-dollar 
mortgage and for the sale of said mortgaged premises number three 
hundred and seventy-seven West Kiehth street, Cincinnati, Olio, 

under which said premises were brought to sale, and from the 
15 net proceeds, after payment of costs, six thousand four hun- 

dred and thirty-two dollars and seventy-two cents were by 
said court in Hamilton county, Ohio, ordered to be applied in dis- 
charge of the interest then, to wit, November 20, 1879, due to said 
bank on said loan, and the balance e to be credited on the principal 
of said loan as of that date, which was done. 

These defendants deny that there 1s due to said complainants 
the said sum of $15,000.00, with interest, as alleged in their said bill, 
and say that if any sum is due to said complainants on said note 
and mortgage in their bill sued, such sum does not exeeed the balance 
which on the 20th day of November, 1S79, remained due to said 
bank on said loan after the application ‘of said sum of $6,452.72 as 
aforesaid and proper interest thereon. 

4, These defendants further say that they have no knowledge or 
means of knowing that said complainants are the owners or holders 
of said note and morte: ive In their bill sued, or that the same were 
assigned or transferred to them before maturity, and deny the same. 
T hey further say that said complainants took said note ¢ and mortgage 
charged with notice of the equities and defenses aforesaid existing 
against the same in favor of the said Ellen Nash and after said note 
had become and was dishonored, of which faet complainants then 
also had notice. 

These defendents, therefore, pray that an account be taken of the 
amount which on the 20th day of November, 1879, remained due 

to said Commercial Bank on oe loan aforesaid after the appli- 
16 cation of said sum of $6,452.72, and that said complainants 
in no event have deerce for any greater sum than the amount 


ies * 


a le ee ee ce ee IL ES way EME AI r27% 
Pa ae 


§ J.P. D. LANIER ET AL., &¢., VS. JOHN NASIT ET AL. 


of such balance with proper interest thereon, and that complainants 
be required to answer severally under oath the interrogatories pro- 


pounded to them and hereto annexed. 
WILLIAM H. WEST anp 
JAMES KERNAN, 
Solicitors for John Nash and Ellen Nash. 


The Srare or Onto, |... 
Logan County, ‘or 


Killen Nash, being sworn, says that all the matters set forth in the 
foregoing answer of herself and John Nash are true, as she verily 


believes. NELLIE NASH. ~ 


Sworn to before me and in my presence subscribed this 28th day 
of April, LSS, ly lllem Nash. 
GEO. HW. ALLEN, 
Clerk Logan Com. Pleas. 


The following interrogatories are propounded to the complainants, 
to be by them severally answered under oath, as required by said 
Hen Nash in her answer above set forth: 

lirst. The complainants will severally state if they or either of 
them be the owner or holder of the note and mortgage for thirteen 
thousand dollars in their bill of complaint sued. 

Second. The complainants will severally state upon what con- 
sideration the said note and mortgage was transferred or assigned to 

them. 
17 Third. The complainants will severally state upon what day 

and year the said note and mortgage for $13,000 ceased to be 
the property of the said Commercial Bank of Cincinnati, Ohio, and 
ceased to be held by the said ITugh Colville and were assigned. to 
the complainants or cither of them. 

JAMES KERNAN & WILLIAM HH. WEST, 
Solicitors for Jolin Nash & Hllen Nash. 


And also on the Ist day of May, A. D. 1880, the answer of John 
Nash was filed in this cause in this court, being in the words and 
figures following, to wit: 


In the Circuit Court of the United States for the Northern District 
of Ohio, Western Division. 


J.PLD. Lantern, Cirarntes LANTER, JouNn W. Enriis, Epwarnp D. Adams, 
Mdward Winslow, and Daniel B. Safford, Partners under the Firm 
Name of Winslow, Lanier & Company, Complainants, 

against 

Joun Nasu, ELnen Nasi, Epwarp Purcentt, WitntaAm I. West, 
James Walker, William A. West, James Kernan, James Kernan, 
Jr., Mariah Marquis and Elmira Marquis, Partners under the Firm 
Name of M. & I. Marquis; William Goodrich, Dennis Madigan, 
and A. E. Burkhardt and Company, Defendants. 


18 The defendant, John Nash, answering separately on his 
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own behalf, shews the following defenses to the complainants’ 
bill of complaint filed against him and others, to wit: 
“1. He admits the making of the note and mortgage in the bill 
mentioned, but says that the same, together with a certain other 
note for the sum of seven thousand dollars, secured by the mortgage 
deed of this defendant and the defendant Ellen Nash, of the same 
date, on number three hundred and seventy-seven West Eighth 
street, Cincinnati, Ohio, then the sole and separate property of the 
said Ellen Nash, wife of this defendant, were made and executed to 
the said Hugh Colville, who was the cashier of the Commercial Bank 
of Cincinnati, Ohio, to be by him held as collateral security for a 
loan or loans of thirteen thousand dollars, obtained at or about the 
same time from the said Commercial Bank by this defendant and 
others, as John Nash and Company, on their promissory notes to said 
bank for twelve thousand dollars and one thousand dollars, payable 
in a short day thereafter. 

This defendant further says that the said note and mortgage in 
complainants’ bill sued and said mortgage for seven thousand dol- 
lars were founded on no other consideration than said loan of thir- 
teen thousand dollars from said Commercial Bank, and were made 
to said Colville upon no other consideration and for no other pur- 

pose than to be by him held as collateral security for the re- 
19 payment of said loan. 

2. This defendant further says that while said two notes and 
mortgages Were so held by the said Hugh Colville proceedings 
were instituted in the proper court in Hamilton county, Ohio, 
against this defendant and the said defendant Ellen Nash for the 
foreclosure of said seven-thousand-dollar mortgage and for the sale 
of said mortgaged premises number three hundred and seventy-seven 
“West Eighth street, Cincinnati, Ohio, under which said premises 
were brought to sale, and from the net proceeds, after payment of 
costs, six thousand four hundred and thirty-two dollars and sev- 
enty-two cents were by said court in Hamilton county, Ohio, or- 
dered to be applied in discharge of the interest then, to wit, Novem- 
ber 20, 1879, due to said bank on said loan, and the balance to be 
credited on the principal of said loan as of that date, which was 
done. 

3. This defendant denies that there is due to said complainants 
the said sum of $13,000.00, with interest, as alleged in their said bill, 
and say that if any sum is due to said complainants on said note 
and mortgage in their bill sued, such sum does not exceed the bal- 
anee which on the 20th day of December, 1879, remained due to said 
bank on said loan after the application of said sum of $6,432.72, as 
aforesaid, and proper interest thereon. 

4. This defendant further says that he has no knowledge or 
means of knowing that said complainants are the owners or holders 
of said note and mortgage in their bill sued, or that the same were 

assigned or transferred to them before maturity, and deny 
20 the same. He further says that said complainants took said 
note and mortgage charged with notice of the equities and 
defenses aforesaid existing against the same, and after said note be- 
2—200 
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eame — and was dishonored, of which facts complainants then also 
had notice. 

This defendant, therefore, prays that an account be taken of the 
amount which on the 20th of Nov ember, 1879, remained due to said 
Commercial Bank on the loan aforesaid after the application of said 
sum of $6,432.72, and that said complainants in no event have de- 
erce for any greater sum than the amount of such balance, with 
proper interest thereon, and that complainants be required to an- 
swer severally under oath the interrogatories propounded to them 
and annexed to the answer of defendant Ellen Nash. 

WILLIAM H. WEST anp 
JAMES KERNAN, JR., 
Solicitors for Defendant, John Nash. 


The STATE oF Ono, | ™ 
Logan County, ‘hoe 


John Nash, being sworn, says that all the matters and things set 
forth in his foregoing answer are true, as he verily believes. 


JOIN NASI. 


Sworn to before me and in my presence subseribed by John Nash 
this 28th day of April, 1880. 
GEO. H. ALLEN, 
Clerk Logan Common Pleas. 


21 And also on the Ist day of May, A. D. 1880, there was 
filed in this cause in this court the answer of William HI. 
West ef al., being in the words and figures following, to wit: 


Answer and Cross-Petition of William IT. West et al. 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Western Division. In Chancery. 


J. I. D. Lanter, Cuaries LANter, Joun W. Enuis, Eowarp D. 
Adams, Edward Winslow, and Daniel B. Safford, Partners under 
the Firm Name of of Winslow, Lanier & Company, Complainants, 

against 

JoHN Nasu, Kuiren Nasn, Epwarp Purceitt, Wittram HH. West, 
James Walker, William A. West, James Kernan, James Iernan, 
Jr., ef al., Defendants. 

The defendants, William IH. West, James Walker, William <A. 
West, James J<ernan, and James Kernan, Jr., answering to the 
complainants’ bill, say : 

That on the 10th day of November, A. D. 1879, the defendants, 


John Nash and Ellen Nash, his wife, were indebted to the said 


William HH. West, James Walker, and William A. West in 
22 the sum of three hundred dollars ($3800.00), which said in; 
debtedness was evidenced by their promissory note of that date, 


a true copy of which is as follows: 


8500.00. 
On or before the Ist day of May, 1881, for value received, we, or 
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either of us, promise to pay to the order of William H. West, James 
Walker, and William A. West the sum of three hundred dollars, 
With interest at the rate of six per cent. per annum from date until 
raid. 
November 10th, 1879. 
JOHN NASH. 
NELLIE NASH. 


2. There are no credits or indorsements on said note. 

3. These defendants further say that on the said 10th day of 
November, A. D. 1879, the said defendants, John Nash and Ellen 
Nash, his wife, were also indebted to the said James Kernan and 
James Kernan, Jr, in the sum of six hundred dollars (8600.00), 
which indebtedness was evidenced by their two other promissory 
notes of that date, a true copy of which notes is as follows: 

$300.00. 

On or before the Ist day of May, 1881, for value received, we or 
either of us promise to pay to the order of James Kernan and James 
Kernan, Jr., the sum of three hundred dollars with interest at the 
rate of six per cent. per annum from date until paid. 

November 10th, 1879. 

JOHN NASH. 
NELLIE NASH. 


2) 


23 $300.00 
On or before the Ist day of May, 1881, for value received, we, 
or either of us, promise to pay to the order of James Kernan and James 
Kernan, Jr., the sum of three hundred dollars, with interest at the 
rate of six per cent. per annum from date until paid. 
November LOth, 1879. 
JOUN NASH. 
NELLIE NASH. 


4. On the 10th day of November, A. D. 1879, in order to secure 
the payment of the three several promissory notes above sect forth 
according to their tenor and effeet, the said John Nash and Ellen 
Nash, his wife, who signs her name as Nellie Nash, made, executed, 
and delivered to the said defendants, William HH. West, James 
Walker. William A. West, James Kernan, and James Kernan, Jr., 
their mortgage deed of that date and thereby conveyed to them and 
their heirs and assigns forever the mortgage premises in the com- 
plainants’ bill particularly described. 

5. Said mortgage deed contained therein a condition of defeasance 
substantially as follows: That if the said John Nash and Ellen 
Nash shall well and truly pay said notes when the same shall become 
due with interest according to their tenor and effect then said presents 
shall be void. 

6G. On the 10th day of November, A. D. 1879, at 63 o'clock p. m., 
said mortgage deed was duly delivered to the recorder of Logan 
county, Ohio, to be by him recorded in the mortgage records of said 
county, which on the 12th day of November, 1879, was accordingly 
done. 
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24 7. These answering defendants, therefore, pray this honor- 


able court that an account may be taken of the several amounts 
to become due to them on the security of said notes and mortgage, 
and that out of the proceeds of any sale of said mortgage premises 
the said notes and interest may be ordered to be paid, and for other 
proper relief. 
WEST, WALKER ann WEST AND 
KERNAN ano KERNAN : 
Attorneys for the said Defendants. - 
STATE OF OHIO, | .. 
Logan County, f° 
William A. West, being first duly sworn, says that he is one of 
the answering defendants named in this their answer and cross- 
petition and that he believes the statements therein contained are 


true. 
WM. A. WEST. 


Sworn to and subscribed by the said Wilham A. West before me 
and in my presence this 27th day of April, A. D. 1880. 
GhkO. H. ALLEN, 
Clerk Logan County, Ohio, Conimon Pleas. 


And afterwards, to wit, on the 12th day of May, A. D. 1880, there 
was filed in this cause in this court the answer of M. and I. Marquis, 


3 
being in the words and figures following, to wit : A 
20 Action in Chancery to Foreclose Mortgage on Real Estate and 
Marshal Liens. 
In the Circuit Court of the United States for the Northern District 
of Ohio, Western Division. 
J. IF. LANreR, Crrarnies LANriER, Joun W. Evriis, Enwarp D. AbAms, 
Edward Winslow, and Daniel B. Safford, Partners under the Firm 
Name of Winslow, Lanier and Company, Complainants, 
against 
Joun Nasu, Enren Nasi, Eywarp Purceti, Wirttam HH. West, 
James Walker, William A. West, James Kernan, James Kernan, : 
Jv., Maria Marquis and Elvyina Marquis, Partners under the firm 
name of M. & E. Marquis; William Goodrich, Dennis Madigan, , 
and A. ik. Burkhardt and Company, Defendants. 
The defendants, Maria Marquis and Elvina Marquis, say they are 
partners doing business as M. & EK. Marquis, and for answer to 
plaintiffs’ bill and for cross-bill against their codefendants say : 
1. By the consideration of the district court within and for Logan 
county and State of Ohio, at the March term, A. D. 1880, thereof, to 
wit, on the 25th day of March, A. D. 1880, and by consent of 
26 sald I}len Nash, they recovered a finding, judgment, order, 
and decree against the defendant, Ellen Nash, for the sum of 


rc 


eighty dollars debt and ninety and ;5, dollars costs of suit, and a 


aren 
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finding and deeree that the same was a charge and Hen on said real 
state described in plaintiffs’ bill in this action, and an order that if 
said Ellen Nash failed to pay said sum and interest thereon and 
costs within — short day that said real estate or sufficient thereof to 
pay the same should be sold and the proceeds of sale applied to the 
payment thereof and increase- costs. 

2. Said finding, judgment, order, and deeree remain in full foree 
and effect, and no part of the same has been paid, and these answer- 
ing defendants are still the owners of said claim, and there Js justly 
due to them from said Ellen Nash thereon said sum of eighty dol- 
lars, with interest thereon from the 25th day of March, A. D. 1880, 
and said sum of 890.85 costs. 

These defendants say their said claim was and is against said 
Elen Nash, as a married woman, and their said action in which 
they recovered their said judgment and decree was an action to 
charge the separate estate of said Een Nash, and then pleading in 
their said action in which they described the real estate described in 
the bill in this action was filed in the court of common pleas of said 
Logan county on the 14th day of April, A. D. 1877, and these de- 

fendants claim and aver that their said judgment and decree 
27 attaches as a lien on said real estate on and from the said 14th 
day of April, A. D. 1877. 

These defendants ask that account be taken, the priorities of lien 
determined, the said premises sold, and the proceeds of sale applied 
to the payment to them of said sum of 8580.00 and interest thereon 
from the 25th day of March, 1880, and said sum of $90.85 of costs 
and for such other relief as in the premises they may be entitled to. 

Kk. J. HOWENSTINE, 
Solicitor for Maria and ELlvina Marquis. 


STATE OF QOITIO, - 
Logan County, ;* is 


I. J. Wowenstine, being sworn, says he Is attorney, solicitor, and 
agent for Maria Marquis and Elvina Marquis, partners as M. & FE. 
Marquis, duly authorized in the premises; that he has personal 
knowledge of the facts stated in the foregoing pleadings, and tle 
said facts and the allegations of said pleading are true, as he believes. 


ke. J. LLOWENSTINE. 


Sworn to before me and signed in my presence by said FE. J. 
ITowenstine this 10th day of May, 1888, 
JOHN O. SWEET, 
Notary Public, Logan County, O. 


And afterwards, to wit, on the 26th day of May, A. D. 1880, there 
was filed in this cause in this court the following entry of appear- 
ance and answer of Edward Purcell, being as follows, viz: 


We TR CR OM ee yO 
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9S Circuit Court of the United States, Western Division of 


Northern District of Olio. 
J. FF. OD. Lanter ef al. vs. Joun Nasu et al. 


Now comes Edward Purcell, having been made a defendant 
herein, and hereby waives the issue and service of subpcena, and 
enters his voluntary appearance in this suit. 

And this defendant for answer to the complaints’ bill says he did, 
prior to the filing of said bill, assign and transfer to the defendants, 
Maurice Walsh and Johanna Mahon, the mortgage deed executed 
and delivered to him by John Nash and Ellen, his wife, upon the 
lands described in the bill and the note secured thereby, and has 
no interest whatever in said lands; and, therefore, he prays hence 
to be dismissed with lis costs. 


EDWARD PURCELL. 


And afterwards, to wit, on the day of June, A. D. 1880, being 
a day of the June term of said court, the following order was entered 
herein, viz: 

Qn motion of Maurice Walsh and J. Mahon, and upon it being 
made to appear that they have an interest in the subject-matter of 
this action as assignees and holders of the mortgage made to said 

Kdward Pureell upon the lands described in the said bill, 
29 it is ordered that the complainants amend their bill by mak- 
Ine them parties hercin within ten days. 

And afterwards, to wit, on the 5th day of June, A. D. 1880, it  be- 
ing a day of the June term thereof, the following amendment to bill 
was filed in this cause in this court, being as follows: 


To the judges of the circuit court of the United States for the north- 
ern district of Ohio and western division thereof: 


Your orators, J. I’. D. Lanier, Charles Lanier, John W. Ellis, Ed- 
ward D. Adams, Edward Winslow, and Daniel B. Safford, partners 
under the firm name of Winslow, Lanier and Company, citizens of 
the State of New York, represent that heretofore they have filed 
their bill of complaint in this court, which is now pending therein, 
against Edward Purcell and others, stating as therein stated and 
praying as therein prayed, and they further represent that they are 
now informed and believe that prior to the filing of said bill the said 
Edward Purcell had assigned such interest as he might have in the 
lands conveyed by the mortgage deseribed in the bill to Maurice 
Walsh and Johanna Mahon, which interest, if any, is inferior and 
subject to the lien of said mortgage. Your orators, therefore, by 
leave of the court, file this amendment to their said bill and pray 

that the said Maurice Walsh and Johanna Mahon may be 
50 made parties defendant thereto, and that they may answer 

the premises, and that upon the final hearing your orators 
may have the relicf prayed for in their said bill; that the writ of 
subpoena may Issue against the said Walsh and Mahon as provided 
by the rules and practice of this court. 

Rh. P. RANNEY, 

Sol. for Complainants. 
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And also on the 5th day of June, A. D. 1580, being a day of the 
June term of said court, there was filed in this cause the following 
answer of Maurice Walsh and Johanna Mahon, viz: 


The Joint Answer of Maurice Walsh and Johanna Mahen. 


United States Cireuit Court, Northern District of Ohio, Western 
Division. 


J. I. D. Lanter, Ciaries LANter, Joun W. Ennis, Epwarp D. 
Adams, Edward Winslow, and Daniel 2. Safford, Partners as 
Winslow, Lanier & Co., Complainants, 

against 

Joun Nasu, ELrneEN Nasu, Epwarp Purceitrt, Wittiam HH. West, 
James Walker, William A. West, James Kernan, James Kernan, 
Jr, Mariah Marquis, Elmira Marquis, Willtam Goodrich, Den- 
nis Madigan, A. KE. Burkhardt & Co., Maurice Walsh, and 
Johanna Mahon, Defendants. 


1 The said Maurice Walsh and Johanna Mahon, lien holders 

as assignees of the mortgage made to Edward Purcell, made 
defendants herein, by leave of court first had and obtained, now 
come, and, for answer to the bill of complaint filed by the eomplain- 
ants, say that they believe it is true that the defendant Nash and 
wife, in December, 1876, executed and delivered the mortgage in 
the bill set forth, for the sum of thirteen thousand dollars, upon the 
lands in the petition described, and that said mortgage was recorded, 
as stated in the bill. 

These defendants, further answering, say they have no knowledge 
of the transfer of said mortgage to the complainants by Ilugh Col- 
ville, and therefore deny the same, and say they have been informed 
and believe the same was passed to the complainants by the Com- 
mercial Bank of Cincinnati. 

These defendants, further answering, deny that there is thirteen 
thousand dollars due to the complainants upon said mortgage debt; 
and these defendants aver that at or about the time the said mort- 
gage exhibited by the complainants was made and delivered by 
Nash to Colville another mortgage, for seven thousand dollars, upon 
a house and lot on Sth street, in Cincinnati, was made and delivered 
by Nash to Colville to secure the same debt; that the debt the two 
mortgages were given for was only twelve thousand dollars ($12,000), 
and that since that time the said seven-thousand-dollar mortgage 
has been foreclosed and paid, leaving now due upon the mortgage 
exhibited by complainants the sum of five thousand dollars and 

Interest. 
o2 These defendants deny that there is interest due on said 

sum of thirteen thousand dollars from the 4th day of De- 
cember, 1876, and they further aver that at the time the mortgage 
hereinafter referred to was made by Nash and wife to Edward Pur- 
cell and duly recorded there was at that time due on the mortgage 
held by complainants for $15,000 only $12,000, and since that time 
seven thousand dollars has been paid thereon. 
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These defendants say they have been informed and believe, and 
so state fact to be, that HTugh Colville was not the owner of the mort- 
evage set forth in the bill; that the Commercial Bank of Cincinnati, 
of which Colville was eashier, was the owner of the same; that Col- 
ville had in fact no interest in the same. The bank had made loans 
to Nash prior to the giving of the mortgages upon collaterals. still 
held by them. The mortgages, however, were a separate transaction. 
And these defendants further aver that all the moneys due on said 
$13,000 mortgage at the time the Purcell mortgage was made and 
recorded is not over $5,000, allowing the payment of $7,000, as they 
believe, and that the debt due from Nash to the bank, if any above 
that amount, was for moneys loaned on separate and other contracts 
prior and after the recording of the Purecll mortgage, and in equity 
not a lien upon the lands in the petition deseribed as against the 
lien and equity of the Pureell mortgage. 

These defendants, further answering, say that on the Ist 
30 day of September, 1877, the said John Nash and Ellen Nash, 
signing herself “ Nellie,’ executed and delivered their mort- 
wage deed, thereby conveying to Edward Purcell in fee-simple the 
following lands, pareel of the lands in the bill deseribed: all that 
certain tract of land in the county of Logan and State of Ohio, and 
in the Congress district, so-called, bounded and described as _ fol- 
lows, being fractional section No. 17 and part of fractional section 
No. 23 of town. five of range thirteen in Logan county, Ohio: Be- 
finning at the southeast corner of said section No. 17 at a post in 
Ludlow’s line; thence with said line N. 18}° W. 256.6 poles to a 
point in the river 8 feetcast of the northeast corner of the bridge; 
thenee down the river on the northwest side thereof, at the water’s 
edge,to a post, from which the said corner at the bridge N. — 48° I. 
SS poles; thenee S. 18° FE. 9.5 poles, crossing the river twice, cut- 
ting off a large bend, to a post; thence containing down the river, 
as before, to a post in the line of John WKelly’s land at the mouth of 
a spring branch; thence S. 1° W.386 poles, running in the river from 
one to eighteen poles and crossing it at 5-4 poles, to a post — cor- 
ner to said Jolin Welly’s, from which a willow 5 inches diameter, 
marked with two transverse cuts near the root, bears S. 617° EF. 
125 links; thenee S. 102° [. 96.5 poles, crossing the river at 11 
poles toa post in the south line of said section No. 23; thence 8. 
89° |. 141.10 poles to the place of beginning, containing one hun- 
dred and forty-one acres and seventy-seven hundredths of an acre 
(1-41.77), be the same more or less,except about one acre on the cast 
side of the road now traveled, called the Ludlow road, and 
od subject to the reservations contained in a deed from Charles 
Moots and wife to John Nash, in book 45, pages 291-2, of 

the recorder’s office in said county. | 

Also that certain other tract of land in said county of Logan and 
State of Onio, being part of section No. 25, town. five, ranee 13, M. 
R.S., beginning at a post in the south line of said section, southwest 
corner, to land once belonging to Charles Moots; thence N. 881° 
W. o0.£ poles toa post; thence N. 75- W. 79.7 poles, crossing Mad 


a 


river toa post; thence N. 873° E. 56.4 poles, crossing Mad river to 
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a post, from which an elm tree six inches in diameter bears south 
10° east 73 links; thence south 10° east 104 poles, crossing Mad 
river twice, to the place of beginning, containing thirty-two acres 
and thirty-seven hundredths of an acre (32.37 acres). 

Also that certain other tract of land in said Logan county and 
State of Ohio, being the north part of section 16, town. o, range 
15, M. R.S., as surveyed by O. Hayson the 28th day of July 1 1862, 
beginning at a stone, original northwest corner to said section ; 
thence s. 2° W. 198.2 poles to a stone in the west line of said section ; 
thence N. 883° E. 101.2 poles toa stone in the Ludlow line; thence 
N. 18° W. with the present bearing of said Ludlow line 211 poles 
to a stone in said line, original N. I. corner of said section, from 
which a black oak 16 inches in diameter bears N. 773- W. 19 links, 
and thence south 883° W. 28 poles to the place of eaten contain- 

ing 80 acres, more or less. The said mortgage deed so exe- 
OO cuted by Nash and wife was made to secure the sum of $5,200 

loaned by Purcell to Nash, to be paid according to the tenor 
and effect of a promissory note dated Sept. Ist, 1877, made by John 
Nash and Ellen Nash, signing her name “ Nellie,” being known and 
called Elen and Nellie, for said sum of $5,200, payable two years 
after date to said Edward Purcell or order, with 7 % interest per 
annum, as deseribed in said mortgage deed. Said John Nash and 
Ellen Nash failed to pay said note at maturity or since and the said 
mortgage has become absolute. 

These defendants further state that on the Sth day of January, 
1878, said mortgage was recorded in the recorder’s office of Logan 
county, Ohio, vol. R, pages 17 & 18, and then became a lien upon 
said lands for the amount of the mortgage debt, viz., $5,200, in favor 
of the mortgagee, Edward Purcell, and his assigns. Afterwards, 1n 
November, 1878, the said Edward Purcell being indebted to these 
defendants for moneys deposited with him in asum greater than five 
thousand dollars, he assigned and transferred the said note and 
mortgage and his rights and interest in the said mortgaged prem- 
ises to these defendants, who are now the holders and owners of said 
mortgage claim, and there 1s now due thereon to these defendants 
from ohn Nash and Ellen Nash the sum of six thousand one hun- 
dred and seventy dollars, with interest from May Ist, 1880, at 7% 
per annum, and as a lien upon the lands herein described, which 
said sum, or any portion thereof, the said Nash has refused and 

neglected to pay. 
36 These defendants, further answering, say that they believe 

the complainants are not the bona fide holders and owners of 
said mortgage debt, and they charge the fact to be that the com- 
plainants hold the same in trust for collection on account of the 
Commercial Bank of Cineinnati; that the complainants have paid 
nothing for the same, did not purchase the same of Hugh Colville, 
and that the Commercial Bank is the real owner of the same and 
necessary party to this suit. 

These defendants therefore pray that this their answer may be 
taken asa cross-bill against the complainantsand John Nash and Ellen 
Nash ; — the morte: ize held by these defendants be foreclosed, the 

| —200 
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lands sold, the liens marshalled, and that upon sale the order provide 
to sell in separate tracts, as described in the bill; that the complain- 
ants’ mortgage, or what is due thereon, be paid out of proceeds of 
lands other than are covered by defendants’ mortgage, for an ac- 
count as to the various liens, and for all proper equitable relief in 
the premises. 

MALLON & COFFEY, 


Solicitors for Maurice Walsh and Johanna Mahon. 


STATE OF ONTO, - 
Hamilton County, J 


Maurice Walsh and Johann Mahon, being duly sworn, depose and 
say that all the several matters and things which are stated in the 
foregoing, their answer, as from the information of others they each 

believe to be true, and that all the other several matters 


OT and things therein set forth are true in substance and in fact. 
his 
JOHANNA x MAHON. 
mark, 


MAURICE WALSH. 


Subseribed and sworn to before me this 17th day of May, 1880. 
EDWARD J. DEMPSEY, 
Notary Public in & for Hamilton Co., O. 


And afterwards, to wit, on the 24th day of November, A. D. 
1880, there was filed in this cause the following answer to interroga- 
torles, V1Z: 


Answer to Interrogatories. 


UNITED STATES OF AMERICA, 
Northern District of Ohio, Western Division : 


In the Cireuit Court. Chancery. 
J. F. D. LANTER et al. vs. JouN NAsH et al. 


And now come the said complainants and, in answer to the inter- 
rogatories filed with the answer of John and Helen Nash in this 
cause, severally upon their oaths say: 


First. That they are jointly by their firm name stated in the bill 
the bona fide owners and holders of the note and mortgage for 
thirteen thousand dollars which the said bill is brought to enforce. 

Second. The consideration paid by the said complainants for 

oS the said note and mortgage at the time the same was trans- 

ferred to them was the sum of thirteen thousand nine hun- 

dred eighty-five dollars and eighty-four cents ($13,985.84), which 
was paid in cash at the time of the transfer. 

Third. The said note and mortgage ceased to be the property of 
the said Commercial Bank of Cincinnati or to be held by the said 


Ae. 


ae 
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Hugh Colville on the 14th day of November, A. D. 1879, and were 


| ieee to the said complainants at that date. 


CHARLES LANIER. 
DANIEL Bb. SAFFORD. 
JOHN W. ELLIS. 
EDWARD D. ADAMS. 
EDWARD WINSLOW. 


STATE OF New YORK, ee 
City & County of New York, J 


Be it remembered that on this 15th day of November, A. D. 1880, 
before me, Chas. Edgar Mills, a duly authorized commissioner for 
the State of Ohio, in and for said county and State, and residing in 
said city and State, personally appeared Charles Lanier, Daniel B. 
Safford, John W. Ellis, Edward D. Adams, and Edw: wd Winslow, 
the complainants within named, who each, respectively, being by 
me first duly sworn, on his oath does depose and say that they have 
read the foregoing answer and know- the contents thereof, and that 

the statements therein contained are true. 


Oe Given under my hand and official seal this 15th day of 
November, A. D. 1880. | 
[SEAL. ] CHARLES EDGAR MILLS, 


Commissioner for Ohio in New York, 
115 Broadway, New York City. 


Isndorsed as follows: I allow this answer to be filed instanter. 
Welker. Nov. 24, ’S0. 


And afterwards, to wit, on the 3rd day of July, A. D. 1880, being 
a day of the June term of said court, there was filed im this cause 
the following reply toanswer of Maurice Walsh and Johanna Mahon, 
VIZ: 
Replication. 


UNITED STATES OF AMERICA, 
Northern District of —, Western Division : 


J. I. D. LANIER ef al. ) 
VS. In Chancery. 
JouN Nasu et al. if 


And now comes the said complainants and, saving to themselves 
all benefit of exception to the answer of Maurice Walsh and Jo- 
hanna Mahon filed herein, nevertheless, for replication thereto, say 
that they will aver, maintain, and prove that the statements and al- 
legations made in their said bill of complaint are true and correct, 
and that ev erything in said answer contained contrary thereto 1s in- 
correct and untrue: wherefore they pray as in and by their said bill 
is already prayed, and ask for the relief therein asked for. 

R. P. RANNEY, 
Sol. for Comp’s. 
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AQ And afterwards, to wit, on the 2nd day of June, A. D. 1880, 
there was filed in this cause in this court the following rep- 
lication, viz: 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Western Division. 


J. FD. LANteER, CHARLES LANIER, JoHN W. Etcis, Epwarp D. 
Adams, Edward Winslow, & Daniel Bb. Safford, Partners under 
the Firm Name of Winslow, Lanier and Company, Complainants, 


against 


= 


Joun Nasu, Etnen Nasu, Epvwarp Purceitnt, Witttam TL. West, 
James Walker, William A. West, James Kernan, James Kernan, 
Jr., Maria Marquis & Elmira Marquis, Partners under the Iirm 
Name of M. & E. Marquis; William Goodrich, Dennis Madigan, 
& A. FE. Burkhardt & Co., Defendants. 


The replication of J. fF. D. Lanier, Charles Lanier, John W. Ellis, 
Edward D. Adams, Edward Winslow, and Daniel B. Safford, part- 
ners under the firm name of Winslow, Lanier and Company, com- 
plainants, to the answers of John Nash, Ellen Nash, William HH. 

West, James Walker, William A. West, James Kernan, 

4] James Kernan, Jr.,and Maria Marquis and ItXlmira Marquis, 
partners under the firm name of M. & Ik. Marquis, defend- 
ants. 


These repliants, saving and reserving unto themselves now and 
at all times hereafter all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insufl- 
ciences of the said answers, for replication thereunto say that they 
will aver, maintain, and prove their said bill of complaint to be 
true, certain, and sufficient in law to be answered unto, and that the 
said answers of the said defendants are uncertain, untrue, and in- 


sufficient to be replied unto by these repliants without this, that 


any other matter or thing whatsoever in the said answers contained 
material or effectual in the law to be rephed unto, and not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things these 
repliants are and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly pray as in and by their 
said bill they have already prayed. 
R. P. RANNEY, 
Solicitor for Complainants. 


And afterwards, to wit, on the 7th day of July, A. D. 1881, there 
was filed in this cause, in the clerk’s office, the following separate 
answer of William Goodrich, being in the words and figures, viz: 


o%s 
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42 Separate Answer of William Goodrich. 


. Circuit Court of the United States for the Western Division of the 


Northern District of the State of Ohio. 
J. FF. D. LANIER ef al vs. Joun Nasu ef al. 


The respondent, Wm. Goodrich, now comes, and for his separate 
answer to the bill of complaint herein filed against him and others 
says that he admits the execution and delivery by said John Nash 
and wife of the mortgage as herein alleged and which is herein set 
forth as having been transferred to and being held by complainants, 
but as he is without any information, save as the same is derived 
from said bill, as to whether the full sum of thirteen thousand dol- 
lars and interest, as in said said bill alleged, is due from said Nash 
and wife to complainants, he does not admit the same and demands 
of complainants full and direct proof in the premises. 

And this respondent, by way of cross-bill, further says that here- 
tofore, to wit, at the October term, A. D. 1850, in the court of com- 
mon ple: is of Logan county, Olio, in a certain elvil action therein 

pending, he recovered a judgment against the said respond- 
43 ents, John Nash and Ellen Nash, his wife, in the sum of 

eight hundred dollars damages and costs in the further sum 
of one hundred forty-three and ;5; dollars, which said judgement 
and costs became and area lien upon the premises in said bill de- 
scribed at and from the first day of said October term of said court, 
A. D. 1880, to wit, the 19th day of October, A. D. 1880, which said 
lien has ever since been and now 1s in full foree and effect. 

And this respondent further, by way of cross-bill, alleges that on 
said judgement so recovered he caused execution to be issued, and the 
same has been levied upon the said lands in the bill of complaint 
described, but no sale of said premises has been made or had under 
said execution. 

That said John Nash and Ellen Nash have no goods and chattels 
or other landsand tenements out of which this respondent can make 
his said judgment and costs or any part thereof. 

Wherefore this respondent prays that said John Nash and Ellen 
Nash and said complainants and each and all of the respondents 
herein may be required to make full, true, and direct answer unto 
each and all of the allegations in this eross-bill contained, and that 
they each be required, if any interest they have in said premises 

upon which this respondent has his lien aforesaid, to set forth 
ff in due form such claim or interest or be forever barred of 

such claim, right, or interest, and also that an account may 
be taken of the amcunt due this respondent on account of said judg- 
ment and costs, and that all the Hens upon said real estate may be 
marshalled, and that the same may be sold under the order of this 
court, and that out of the proceeds thereof this respondent’s said 


judement and costs may be paid in full, and for other and further 


relief. 
LEE, BROWN & KINKADE, 
Att ‘ys for W Hib. Goodr ich. 
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STATE OF OHIO, a “ 
Lucas County, W. D., N. D., O., J 


Reynolds R. Kinkade, being first duly sworn, deposes and says 
that the facts stated in the foregoing answer and cross-bill are true, 
as he verily believes, and that he makes this affidavit because he is 
one of the attorneys of this respondent, Wm. Goodrich, herein, and 
said respondent is a non-resident of and now absent from Lucas 
county aforesaid. 


REYNOLDS R. KINKADE. 


Sworn to before me and subscribed in my presence this 7th day 
of June, A. D. 1881. 
SYLVESTER LAMB, 
Notary Public, Lucas County, Ohio. 


AD And afterwards, to wit, on the 8th day of June, being a day 
of the June term, A. D. 1882, of said court, the Hon. Martin 
Welker, district Judge, presiding, the following decree was entered, 
VIZ: 
No. 163. In Chancery. 


This day came the parties, and thereupon the said John Nash and 
Ellen Nash and the complainants and each and all of the other re- 
spondents having failed to demur or make answer unto the answer 
and ecross-bill of the respondent, William Goodrich, herein filed on 
the seventh day of June, A. D. 18581, it is ordered by the court that 
the same be taken as true against them. 

And thereupon, this cause having come on for further hearing on 
said answer and cross-bill of said William Goodrich and proofs ‘and 
exhibits, and the court being fully advised find that the said 
Goodrich did recover against said John and Ellen Nash the said 
judgment in the court and in the amount in the said answer and 
cross-bill set forth, and there is now due to said Goodrich from said 
John and Ellen Nash thercon the sum of eight hundred forty-three 
and 8°, dollars and interest thereon since the 19th day of October, 
1880, in the further sum of 82.17 dollars, making an aggregate of 
$926.02. 

And the court does also further find that said judgment became, 

on said 19th day of October, A. D. 1880, and has ever since 

46 been, and now is, a lien on the real estate in the original bill 

of the complainant described, and for full description ‘of which 
reference is here made to said original bill. 

Whereupon it is adjudged and deereed by the court that said 

‘al estate be appraised, advertised, and sold as upon execution by 
the marshal, Wilber I*. Goodspeed, who is her eby appointed master 
for that purpose, and that he bring the proceeds of such sale into 

court to abide its further order. 
It is also further ordered that an order of sale issue accordingly. 
And the court hereby reserves all other questions herein for 
further hearing and adjudication. 
And afterwards on the 17th day of June, it being a day of the 
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June term, A. D. 1883, of said court, the following order was entered, 


_ Hon. Martin Welker, district judge, presiding, viz: 
-" Tn this eause it is ordered that the decree entered in favor of 


William Goodrich on Thursday, June 8th, be expunged. 

And afterwards, to wit, on the 5th day of June, being a day of 
the June term, A. D. 1883, of said court, the following certified copy 
of mortgage deed was filed in this cause in this court, viz: 


47 Note.—$3500.00. 


On or before the Ist day of May, 1881, for value received, we, or 
either of us,promise to pay to the order of William H. West, James 
Walker, and William A. West the sum of three hundred dollars, 
with interest at the rate of six per cent. per annum from date until 
paid. 

November 10, 1879. 

JOHN NASH. 
NELLIE NASI. 


Note.—§&300.00. 


On or before the first day of May, 1881, for value received, we, or 
either of us, promise to pay to the order of James Kernan and James 
Kernan, Jr., the sum of three hundred dollars, with interest at the 
rate of six per cent. perannum from date until paid. 

November 10, 1879. 

JOHN NASH. 


NELLIE NASH. 
Note.—8300.00. 

On or before the 1st day of May, 1881, for value received, we, or 
either of us, promise to pay to the order of James Kernan and James 
Kernan, Jr., the sum of three hundred dollars, with interest at the 
rate of six per cent. per annum from date until paid. 

November 10, 1879. 

JOHN NASH. 
NELLIE NASI. 


Mortgage. John Nash to William IT. West et al. 


Know all men by these presents that John Nash and Ellen Nash, 
his wife, of the county of Logan and State of Olio, in consideration 
of the sum of three hundred (300) dollars to them paid by 

4S William H. West, James Walker, and William A. West, of 
the same place, the receipt whereof is hereby acknowledged, 

and consideration of the sam of six hundred (600) dollars to them 
paid by James Kernan and James Kernan, Jr., of the State and county 
aforesaid, the receipt whereof is hereby acknowledged, do hereby 
grant, bargain, sell, and convey to the said William IT. West, James 
Walker, William A. West, James Kernan, and James Kernan, Jr., 
their heirs and assigns forever, the following real estate, situate in 
sald county of Logan and State of Ohio, and bounded and described 
as follows, to wit: Lot No. 1 (one) as surveyed by A. A. Harbison, 
county surveyor, on the 25th and 26th days of July, 1845, beginning 
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at a stone in the West Liberty road, corner section 21, 22, 27, & 28 ; 
thenee east with the north line of section 21 520 poles to the corner 
of sections 21 and 15; thence in continuation of said line 66 poles, 
making in all 586 poles, to a pile of stone in dry channel of creck 
crossing Otter creek at 42 poles, and Urbana and Zanesville road at 
252 poles; thence south 654- west 121 poles to a stone in edge of the 
prairie 129 links, 8. to 62 W. from a burr oak, crossing Mackacheck 
creek several times; thenee S. 1}- W. 48 poles 7 links to a stone on 
bank of ereck, crossing creck at 85 and 12 poles; thenee south 31° 
west 32 poles 9 links to a stone crossing creek at 13 and 63 poles ; 
thence west 262.5 poles to a stone in the west line of section 21; 
thence with said north 150 poles 7 links to the place of beginning, con- 
taining two hundred and forty-four acres and {1,5; of an acre. Also 
the following real estate situate in the State and county aforesaid and 

bounded and deseribed as follows, to wit: Being the south part 
49) of section No. 16, T. 5, 2.15, M. R.S.: Beginning at the 8. W. 

corner of said section at a point in a prairie; thenee N. 2° Is. 
126 poles to a stone, Venitia R. Runkle’s southwest corner; thence 
north SS3- cast 101.2 poles along said Runkie’s south line to a stone 
in the Ludlow line; thence S. 18° east along said Ludlow line to 
the S. E. corner of said section ; thence S. SSI- west 140.4 poles to 
the place of beginning, containing ninety-six acres, more or less, re- 
serving and excepting out of the above-described nincty-six aeres 
eleven acres now owned by A. Sanders Piatt, beginning at two jack 
oaks, S. E. corner of said section 16,in Ludlow’s line; thence west 77 
poles to the center of the county road; thence north with the center 
of said road 75 4- cast 75 poles to a stone in the Ludlow line; thence 
with said Ludlow line 8. 20° east 24 poles, crossing the old channel 
of Mackacheek creek at 8 poles, to the beginning. 

Also the following real estate, situate in said State and county, 
and beginning at a stake, corner between sees. 15, 16, 21, & 22, Ina 
prairie; thenee with the line of section 22 west 6 chains and 75 
links to a burr oak 5 inches in diameter; thenee N. 52° east 28 
links; thence N. 503- E.8 chains and 52 links to a wild cherry 6 
inches in diameter; thence N, 273- EF. 82 links in the line between 
sects. 22 and 16; thenee with said line S. 4 chains and 78 links to 
the beginning, containing one acre and ;°) of an acre of land, being 
pert of S. I. quarter of section No, 22, town. 5, range 13, and being 
same premises conveyed [by] John A. O. Runkle and Anna’. Runkle, 
his wife, to Ellen Nash by deed recorded in book 58, page 478,-in 
the reeorder’s office of said county. 

Also the following-described real estate, to wit, all that cer- 


oO tain tract of land in the county of Logan and State of Olio, 
and in the Congress district, so ealled, and bounded and de- 


scribed as follows, being fractional section No. seventeen and part of 
fractional section No. twenty-three of town. 5, range 15, 1n said county 
and State: Beginning at tne southeast corner of seetion No. seven- 
teen at a post in Ludlow’s line; thenee with said line N. 183- W. 
236.6 poles to a pomt in the river § feet east of the northeast corner 
of the bridge; thence down the river on the northwest side thereof, 
at the water's edge, to a post, from which the said corner of the bridge 
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bears N. 48° EF. 85 poles; thence S. 18- FE. 9.5 poles, crossing the 


river twice, cutting off a large bend, to a post; thence continuing 
lown the river, as before, to a post in the line of John Kelly’s land 


at the mouth of a spring branch; thence 8. 1° W. 56 poles, running 
in the river from one to eighteen poles and crossing it at 34 poles, 
to a post — corner to said John Kelly’s, from which a willow 5 inches 
diameter, marked with two transverse cuts near the root, bears 8S. 
613- Ie. 125 links; thenee 8. 103- I. 96.5 poles, crossing the river at 
11 poles to a post in the south line of said section No. 25; thence 8. 
89- Ik. 141.10 poles to the place of beginning, containing one hun- 
dred and forty-one acres and seventy-seven hundredths (141.77) 
of an acre, be the same more or less, except about one acre on the 
east side of the road now traveled, called the Ludlow road, and sub- 
ject to the reservation contained in a deed from Charles Moots and 
wife to John Nash, recorded in book 48, page 291-2, in the recorder’s 
office in said county. 
Also that certain other tract of land in said county of Logan 
o1 and State of Ohio, being part of section No. twenty-three 
(25), town, 5, range 13, M. R.S., beginning at a post in the 
south line of said section, S. W. corner to lands once belonging to 
Charles Moots; thence N. 88} W. 59.4 poles to a post; thence N. 
73- W. 79.7 poles, crossing Mad river, to a post; thence N. 73- I. 
56.4 poles, crossing Mad river, to a post from which an elm tree six 
inches in diameter bears S. 10° east 73 links; thenee 8. 10- Ié. 104 
poles, crossing Mad river twice, to the place of beginning, containing 
thirty-two acres and thirty-seven hundredths of an acre (82.57). 
Also that certain other tract of land in said county and State, 
being the north part of section 16, town. 5, range 15, M. R.S., sur- 
veyed by O. Hayes on the 28th of July, 1862. Beginning at a stone, 
original northwest corner to said section; thence 8S. 2- W. 198.2 
poles to a stone in the west line of said section; thence N. 88$- FE. 
101.2 poles to a stone in the Ludlow line; thence N. 18° W. with 
the present bearing of said Ludlow line 211 poles to a stone 
in said line, original N. FE. corner of said section, from which a 
black oak 16 in. in diameter bears N. 773- W. 19 links, and thence 
S. 884- W. 28 poles to the place of beginning, containing eighty acres 
more or less, all of said premises being the same conveyed by 
William L. Avery to Ellen Nash by deed recorded in book 48, pages 
042-3, in the recorder’s office of- Logan county, Ohio, and all the 
estate, title, and interest of the said John Nash and Ellen Nash, 
his wife, either in law or in equity, of, in, and to said premises, 
together with all the privileges and appurtenances to the same belong- 
ing, and all the rents, issues, and profits thereof. 
To have and to hold the same to the only proper use of 
52 the said Wilham H. West, James Walker, William A. West, 
James Kernan, and James Kernan, Jr., their heirs and 
assigns, forever; and the said John Nash and Ellen Nash, his wife, 
for themselves, and for their heirs, executors, and administrators, 
do hereby covenant with the said William H. West, James Walker, 
William A. West, James Kernan, and James Kernan, Jr., their heirs 
and assigns, that the said Ellen Nash is the true and lawful owner 
4—200 
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of the said premises, and has full power to convey the same, and 
that the title so conveyed is clear, free, and unencumbered, and 
further that they will warrant and defend the same against all 
claim or claims of all persons whomsoever : 

Provided, nevertheless, That whereas the said John Nash and 
Elen Nash, his wife, are indebted to the said William H. West, 
James Walker,{and] William A.West in thesum of $500.00, evidenced 
by one promissory note of even date herewith, becoming due and 
payable on or before the Ist day of May, 15S], with interest thereon 
at the rate of six per cent. per annum from date until paid; and 
whereas also the said John Nash and Ellen Nash, his wife, are 
indebted to the said James Kernan and James IXernan, Jr., in the 
sum of 8600.00, evidenced by two promissory notes of even date 
herewith, one of said notes being for the sum of $300.00 and the 
other of said notes being for the sum of $300.00, both of said  last- 
named two notes becoming due and payable on or before the Ist 
day of May, 1851, with interest thereon from the date thereof until 
paid at the rate of six per cent. per annum. 

Now, if the said John Nash and Ellen Nash shall well and truly 

pay said several sums of money when the same shall become 
Oo due, with the interest as aforesaid according to said promissory 
notes, then these presents shall be void. 

[In witness whereof the said John Nash and Ellen Nash, his wife, 
who hereby releases all her right and expectancy of dower in said 
premises, have hereunto set their hands and seals this 10th day of 
November, in the year of our Lord one thousand eight hundred and 


— seventy-nine. 

The erasure at the words “said” and “ owner” and the interlin- 
eation of the name “ Ellen Nash” in the 6th line of the covenants 
of this mortgage were all done before execution hereof, as well as 
the erasure of the figures 1880 in the fourth line of the condition, 
and the erasure of the figures ISSO in the 9th line of the condition 
of this mortgage [and] the erasure of the figure eight in the 5th and 
10th lines of the condition were all done before execution of this 
mortgage. 


¢é 


JONHN NASH. SEAL. | 
NELLIE NASH. [sear] 
Signed, sealed, and acknowledged in the presence of us. 
THOS. TI. WRIGHT. 
D. J. WUBEN. 


Tie STate OF Oltto, | 
’ > SS. 
Logan County, j 


Be it remembered that on the 10th day of November, in the vear 
of our Lord one thousand eight hundred and seventy-nine, before 
me, the subscriber, a notary public i in and for said county, personally 
came John Nash and Ellen Nash, his wife, thegrantors in the foregoing 
mortgage deed, and acknowle leed the signing and sealing thereof 
to be their voluntary act and deed for the uses and purposes therein 
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mentioned ; and the said Ellen Nash, wife of the said John Nash, 
being examined by me separate and apart from her said hus- 
o4 band, and the contents of said mortgage deed being by me 
made known and explained to her, as the statute directs, de- 
clared that she did voluntarily sign, seal,and acknowledge the same, 
and that she is still satished therewith as her act and deed ‘or 
the uses and purposes therein mentioned. 

In testimony whereof I have hereunto subscribed my name and 
affixed my notarial seal on the day and year last aforesaid, at the 
county aforesaid. 

[NOTARIAL SEAL. | THOS. H. WRIGHT, 
Notary Public, Logan County, Ohio. 


Received Nov. 16th, 1879, at 63 o’clock p.m. Recorded Nov. 12th 
1879. 
JOUN A. COULTER, 


Recorder. 


THE STATE OF OHTo, | ™ 
Logan County, * ai 


I, John A. Coulter, recorder within and for said county, hereby 
certify that the foregoing mortgage deed 1s a full and true copy as 
taken from the mortgage records of said county, volume “3S,” pages 
434, 455, 486, and 497. 

In testimony whereof I have hereunto subscribed my name and 
aflixed my seal of office, at Bellefontaine, this 15th day of June, A. 
D. 1882. | 

[SEAL. ] JOHN A. COULTER, 
| County Recorder, Logan Co., Ohio. 


And afterwards, to wit, on the 26th day of June, A. D. 1885, being 
a day of the June term, A. D. 1883, of said court, the following 
mortgage and notes were filed in this cause in this court, viz: 


Mortgage. 


Know all men by these presents that John Nash and Ellen Nash, 

his wife, of Logan county, Ohio, In consideration of seven 

DO thousand dollars ($7,000.00) to them paid by Hugh Colville, 

of Cincinnati, Hamilton county, Ohio, the receipt whereof is 

hereby acknowledged, do hereby grant, bargain, sell, and convey to 

the said Hugh Colville, his heirs and assigns, forever, the following- 
deseribed real estate, to wit: 

Situated on the south side of Eighth street, in said city of Cin- 
einnati, being all of lot No. twenty (20), and a strip three (5) feet in 
width off the east side of lot No. twenty-one (21), in Van Ilarres’ 
second subdivision, recorded im book No. $5, page 156, of the ree- 
ords of deeds of said Hamilton county, said entire tract commene- 
ing about forty-seven (47) feet east of Cutler street and extending 
astwardly twenty-eight (25) feet to lot nineteen in said subdivision, 
and extending back between parallel lines at right angles to said 
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Eighth street in a southerly direction one hundred and five (105) 
feet and nine (9) inches, more or less, to Van Horne street, and being 
the same premises conveyed to said Ellen Nash by Stephen Morse 
and wife, by deed dated September 23rd, 1872, and recorded in book 
405, page 227, of the records of deeds of said Hamilton county, Ohio, 
and all the estate, title, and interest of the said John Nash and Elen 
Nash, his wife, either in law or in equity, of, in, and to the said 
premises, together with all the privileges and appurtenances to, the 
same belonging, and all the rents, issues and profits thereof; to have 
and to hold the same to the only proper use of the said Hugh 
Colville, his heirs and assigns forever. And the said John Nash 
and Ellen Nash, his wife, for themselves and for their heirs, ex- 
ecutors, and administrators, do hereby covenant with the said 

Hugh Colville, his heirs and assigns, that they are the true 
56 and lawful owners of the said premises and have full power 

to convey the same, and that the title so conveyed is clear, 
free, and unencumbered, and, further, that they will warrant and 
defend the same against all claim or claims of all persons whom- 
soever : 

Provided, nevertheless, That if the said John Nash, his heirs and 
assigns, shall well and truly pay, or cause to be paid, to the said 
Hugh Colville, his heirs or assigns, three years after the date hereof, 
the sum of seven thousand dollars ($7,000.00), according to the tenor 
of a promissory note for said sum, of even date herewith, made by 
said John Nash, payable to the order of said Hugh Colville three 
years after date at the Commercial Bank of Cincinnati, with interest 
at the rate of eight per cent. per annum from date until paid, then 
these presents shall be void. : 

In witness whereof the said John Nash and Ellen Nash, his wife, 
have hereunto set their hands and seals this fourth day of December, 
in the year of our Lord one thousand eight hundred and seventy- 
SIX. 

JOHN NASH. SEAL. 
ELLEN NASH. me, 


Signed, sealed, and acknowledged in presenee of us— 
GEO. W. POLAND. 
W. A. PURTHIAUGH. 


THe STATE OF ONTO, ; 
County of Champaign, 


Be it remembered that on the 4th day of December, in the year 
of our Lord one thousand eight hundred and seventy-six, before me, 
the subscriber, a notary public, personally came John Nash and 

Ellen Nash, his wife, the grantors in the foregoing mortgage 
o7 deed, and acknowledged the signing and sealing thereof to 

be their voluntary act and deed for the uses and purposes 
therein mentioned. 

And the said Ellen Nash, wife of the said John Nash, being ex- 
amined by me separate and apart from her said husband, and the 
contents of said mortgage being by me made known and explained 
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to her, as the statute directs, declared that she did voluntarily sign, 


.geai, and acknowledge the same, and that she 1s still satisfied there- 


with as her act and deed for the uses and purposes therein men- 
tioned. | 
In testimony whereof 1 have hereunto subscribed my name and 
affixed my notarial seal on the day and year aforesaid. 
GEO. W. POLAND, 
Notary Public, Champaign County, Ohio. 


Endorsed as follows, to wit: 
Circuit. 
Huau CoLvILeeE vs. JOUN NASH ef al. 


The premises herein described were sold by me by virtue of an 
“ order of sale” to me directed, issued out of the circuit court of the 
United States for the southern district of Ohio, in the above pro- 


ceeding (on Novy. 8, 1879). 
| | J. C. ULLERY, 
U.S. JL, S. D. Ohio, Actiny as, Special Master Commissioner. 


Witness-: 
RUFUS KING. 
HUGH COLVILLE. 


oS Copy of Note. 


$7,000.00. CINCINNATI, December 4th, 1876. 


Three years after date I promise to pay to the order of Hugh Col- 
ville seven thousand ($7,000) dollars, value received, payable at the 
Commercial Bank, with int. at eight per cent. per annum, int. payable 
semi-annually. 

No. —. Due —. 

JOHN NASH. 


Endorsed as follows: No. 2871. U.S. circuit court, S. D. O. 
Hugh Colville. Filed Sept. 18th, 1879. Thos. Ambrose, clerk. 


SOUTHERN District oF OHIO, ss: 


A true and correct copy of the mortgage with the endorsements 
thereon, and also of the note with the endorsements thereon on file 
in this office. 

[SEAL ] Attest : WM. C. HOWARD, 
Clerk. U. 8S. Cir. Crt, S. D. O. 


Endorsed as follows: No. 163. 2871. Mortgage from John Nash 
and Ellen Nash, his wife, to Hlugh Colville. Received Dee. 12th, 
1876, at 112 o’clock a.m. In IITamilton county. Recorded in mort- 
gage book No. 9395, page 595. Paul H. Williamson, recorder. 
‘ P “ 1 
Transferred. Auditor. Cancelled. 
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59 And afterwards, to wit, on the 80th day of July, A. D. 18853, 
a transcript from the circuit court of the southern district of 
Ohio was filed in this court, viz: 


Transcript of the Record and Proceedings in the United States Circuit 
/ aye 
Court for the Southern District of Ohio. 


At a stated term of the circuit court of the United States within 
and for the sixth judicial circuit and southern district of Olio, begun 
and held at the court-rooms in the city of Cincinnati on the first 
Tuesday of October, being the seventh day of that month, in the 
year of our Lord one thousand eight hundred and seventy-nine, and 
in the one hundred and fourth vear of the Independence of the 
United States of America—present, the Ilon. John Baxter, circuit 


judge—among the proceedings had were the following, to wit: 
HuGu ConviLLe | 
vs. 


Joun Nasi, ELLEN Nasu, JAMES F. CALLAGHAN, > Chancery. 2871. 
The Camargo Man’ft’e Co. H. H. Brenne- 
man, Amelia Kilmartin. J 


Be it remembered that heretofore, to wit, on the 10th day of May, 
in the year of our Lord one thousand eight hundred and seventy- 
nine, came the complainant, by his solicitors, King, Thompson and 
Maxwell, and filed in the clerk’s office of the court aforesaid a cer- 

tain bill in chancery in this cause, which said bill is in the 
60 words and figures following, to wit: 


Dill of Complaint. 


To the honorable judge of the circuit court of the United States for 
the sixth circuit and the southern district of Ohio, in chancery 
sitting : 

Your orator, Hugh Colville, of Covington, in the State of Ken- 
tucky, and a citizen of said State, brings this his bill against John 
Nash and Ellen Nash, his wife, of Logan county, in the State of 
Ohio, and James I*. Callaghan, The Camargo Manufacturing Com- 
pany, II. H. Brenneman, and Amclia Kilmartin, all of the city of 
Cincinnati, in the State of Ohio, and citizens and residents of the 
said State. And your orator thereupon complains and says that the 
said John Nash, at Cincinnati, on the 4th day of December, in the year 
1876, for value received, executed and delivered to your orator his 
promissory note of that date, and thereby promised in three years 
after the date thereef to pay to your orator, or to his order, at the 
Commercial Bank in said city, the sum of seven thousand dollars, 
with interest at the rate of eight per cent. per annum, payable semi- 
annually, and that the said) Ellen Nash, the wife of the said John, 
and whom, together with him, your orator prays may be made de- 
fendants to the bill, then being, or pretending to be, the owner and 
seized of the real estate hereinafter deseribed, did, at the same time 
with the making and delivery of said note, together with the said John 
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Nash, her husband, execute and deliver to your orator their deed of 
mortgage by them ‘signed, s sealed, and acknowledged in due form 
: of law and duly attested, and thereby conveyed to your 
61 orator, his heirs and assigns, the following described real 
estate in the city of Cincinnati, in the county of Hamilton, 
and in the said southern district of Ohio, to wit; situated on the 
south side of Eighth street, in said city, being all of lot No. twenty 
(20) and a strip ‘three (3) fect in width off the cast side of lot No. 
twenty-one (21),in Van IHorne’s second subdivision, recorded in 
book No. 85, page 136, of the records of deeds of said Hamilton 
county, said entire tract commencing about forty-seven (47) feet 
ast of Cutter street and extending eastwardly twenty-eight (28) feet 
to lot nineteen (19) in said subdivi ision, and exte nding back between 
parallel lines, at right angles to said Eighth street, in a southerly 
direction, one hundred and five (105) feet “and nine (9) inches, more 
or less, to Van Lorn street. 

Your orator further states that the said conveyance was made 
subject to a condition therein contained, that if the said John Nash 
should well and truly pay to your orator the sum of seven thousand 
doliars, with interest at the rate of eight per cent per annum, accord- 
ing to the tenor of his said promissory note, then the said convey- 
ance should be void. 

And your orator further states that the said deed of mortgage was, 
by your orator, filed for record in the office of the recorder of a 
said county of Hamilton on the 12th day of oe in the yea 
1876, and was recorded in mortgage hook No. 393, page 095, In ‘said 
office, all which, with other matters, will more fully and certainly 
appear by the said deed and the record thereof, which, or a tran- 

script thereof, your orator will produce in court if required. 
62 And your orator further states that the semi-annual instal- 

ments of interest, which became due and payable to your 
orator by the tenor of said note severally at six, twelve, eighteen, 
and twenty-four months after the date thereof, have not nor has 
either or any part of them been paid to your orator, though long 
since due and payable and though your orator has often requested 
the said defendants to pay the same, and that the amount of the 
said several instalments, with interest upon cach, is now due to your 
orator on the security of said premises, and that by reason thereof, 
and by the neglect and refusal of said defendants to pay the said 
arrears of interest, the estate of your orator in said mortgaged premi- 
ses has become absolute at law: 

Your orator further states that he has been informed that the said 
James If. Callaghan, The Camargo Manufacturing Company, I. I. 
Brenneman, and Amelia Kilmartin, all of whom are made defend- 
ants to this bill, claim to have some interest in the said mortgaged 
premises, the nature of which is unknown to your orator, but he 
charges that his said mortgage Is prior and paramount in law and 
equity to either or any of the said claims if any such there be. 

Your orator therefore prays process of subpaena against the said 
defendants John Nash and Ellen, his wife, and the said James F. 
Callaghan, The Camargo Manufacturing Company, H. IH. Brenne- 
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man, and Amelia Kilmartin, and that they may be required to 
make answer to all and singular the matters aforesaid, but not under 

oath, which your orator hereby waives, and that an account 
63 may be taken, under the order of this honorable court, of 

what is due upon said mortgage to your orator, and that the 
said John and Ellen Nash may be decreed to pay what shall thus 
appear to be due with costs, or in default thereof that the said mort- 
gaged premises may be sold and the proceeds applied to pay the 
same, and that your orator may have such further and other relief 
in the premises as to the court shall seem equitable and just; and 
your orator shall ever pray. 

KING, THOMPSON & MAXWELL, 
Sols. for Comp’ts. 


Endorsed as follows, to wit: I acknowledge myself security for 
costs in this case. May 10th, 1579. Elhott H. Pendleton. 


And thereupon there was issued out of the clerk’s office of the 
court aforesaid our certain writ of subpoena in chancery in this 
cause, directed to the marshal of said district and against the said 
defendants, which said writ of subpcena is in the words and figures 
following, to wit: 


Subpena in Chancery. 


UnireD STATES OF AMERICA, \ SS: 
Southern District of Ohio, {-° 


The President of the United States of America to the marshal of the 
southern district of Ohio, Greeting : 


You are hereby commanded to summon James I. Callaghan, Cen- 
tral Ave. & Sth; The Camargo Manufacturing Company, H. H. Bren- 
neman, and Amelia Kilmartin, 877 W. Sth St. (Cincinnati), citizens of 

and resident in the State of Ohio, if they be found in your 
64 district, to be and appear in the circuit court of the United 

States for the southern district of Ohio aforesaid, at Cincin- 
nati, on the first Monday in June next, to answer a certain bill in 
chancery filed and exhibited in said court against them by Hugh 
Colville, citizen of and resident in the State of Kentucky. Herein 
you are not to fail under the penalty of the law thence ensuing; and 
have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 10th day of May, A. D. 1879, and in the 105rd 
year of the Independence of the United States of America. 

[seAL.] Attest: THOMAS AMBROSKE, Clerk. 


MremorAnpuM.—The said defendants are required to enter their 
appearance in this suit, in the clerk’s office of said court, on or before 
the first Monday of June, 1879; otherwise the said bill may be taken 
pro confesso. : 


THOMAS AMBROSE, Clerk, 
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Elhott H. Pendleton acknowledges himself security for all costs 
for which the plaintiff may be lable in this suit. 
And thereupon there was issued out of the clerk’s office of the 
court aforesaid our certain writ of subpcena in chancery in said 
cause, directed to the marshal of the northern district of Ohio and 
against the said defendants, John and Ellen Nash, which said writ of 
subpeena is in the words and figures following, to wit: 


Subpoena in Chancery. 


65 United States oF AMERICA, | ~~ 
Southern District of Ohio, — § 


The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting : 


You are hereby commanded to summon John Nash and Ellen 
Nash, West Liberty, Logan Co., citizens of and residents In the State 
of Ohio, if they be found in your district, to be and appear in the 
circuit court of the United States for the southern district of Olio 
aforesaid, at Cincinnati, on the first Monday in June next, to answer 
a certain bill in chancery filed and exhibited in said court against 
them by Hugh Colville, citizen of and resident in the State of Ken- 
tucky. Ilerein you are not fail under the penalty of the law thence 
ensuing ; and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 10th day of May, A. D. 1879, and in the 105rd 
year of the Independence of the United States of America. 

[seAL.] Attest: THOMAS AMBORSE, Clerk. 


MrmoraAnpum.—The said defendants are required to enter their 
appearance in this suit, in the clerk’s office of said court, on or before 
the first Monday of June, 1879; otherwise the said bill may be taken 
pro confesso. 


THOMAS AMBROSE, Clerk. 


Endorsed as follows, to wit: Elliott H. Pendleton acknowledges 
himself security for all costs for which the plaintiff may be Hable in 
this suit. 


66 Marshals Met. on Subpana. 


And afterwards, to wit, on the twelfth day of May, in the year last 
aforesaid, came the marshal of said district, to whom one of said 
writ of subpeena was in form aforesaid directed, and returned the 
same into the clerk’s office of the court aforesaid with his proceed- 
ings endorsed thereon in the words and figures following, to wit: 


tee’d «this writ at Cincinnati, O., May 10th, 1879, and served 
the same in Hamilton county, as follows: And on the within-named 
James I*. Callaghan, by leaving a true copy hereof at his last usual 
place of residence May 12th, 1879, at 2.100’clock p. m.; also The Ca- 
margo Manufacturing Company, by delivering a true copy hereof to 
If. H. Brennerman, president, and A. P. Harmer, cashier of said 
o9—200 
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company, May 12th, 1879, at 11.55 o’clock a. m.; also on H. H. 
Brenneman, by delivering a true copy hereof to him personally May 3 


12th, 1879, at 11.55 o’clock a. m., and Amelia Kilmartin, by de liver- 
Ing a true copy hereof to her personally May 12th, 1879, at 2 o'clock 
p.m., as within [am commanded. " 
J.C. ULLERY, US. AL, | 

By C. k. TERTRFORD, Dep't. ‘ 


And afterwards, to wit, on the nineteenth day of May, in the year 
last aforesaid, came the marshal of the northern district of Olio, to 
whom one of the writs of subpcona was in form aforesaid directed, 
and returned the same into the clerk’s office of the court aforesaid, | 
with his proceedings endorsed thereon in the words and figures fol- 
lowing, to wit: 


NoRTHERN District or Ono, ss: 


On the 17th day of May, A. D. 1879, I made due service 

67 of this writ at West Liberty, Logan county, Ohio, by deliv- 

ering to the within-named Ellen Nash a true and duly certi- 

fied copy thereof, and at same time and place I left a true and duly 
certified copy of this writ at the usual place of abode of the within- ! 
named John Nash in the hands of his wife, Ellen Nash (he being | 
absent from home). Said John Nask could not be found. | 

N. B. PRENTICE, 

U.S. Marshal, , 
By JOHN ODEL, Deputy. ~ 


And afterwards, to wit, on the second day of June, in the year 
last aforesaid, came the defendants, John and [llen Nash, by their 
solicitor, and filed in the elerk’s office of the court aforesaid their 
certain appearance in this cause, which is in the words and _ figures 
following, to wit: 

Lintry of Appearance. 


luau Convinie ) 
Us. Chancery. 2871. 
JouNnx Nasu et al. § 

Now come John Nash and Ellen Nash, defendants in above action, 
and hereby enter their appearance herein by Chas. H. Avery, their 
attorney. 

And afterwards, to wit, on the nineteenth day of July, in the year 
last aforesaid, an entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, to 
Wit: 


Decree Pro Confesso. Srv’ T., 110. 


Huan Coivinie 
vs. Chancery. 2871. 
Joun Nasi et al. 


| ge, district judge. 
68 This day came the complainant, by his solicitors, and all 
the defendants, though duly returned, served with the sub- 


Present: The Hon. Philip B. Swing 
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pena in this cause, still failing to plead, answer, or demur to the 


compl 


unant’s bill, as ruled to do, it is therefore ordered, adjudged, 


~and decreed that the same be taken pro confesso against all the de- 


defendants. 

And afterwards, but on ees same day and in the vear last afore- 
sald, there was filed in the clerk’s office of the court aforesaid a cer- 
iain mortgage in this cause, which said mortgage is in the words 


and fig 


rures following, to wit: 


Mortgage. 


Know all men by.these presents that John Nash and Ellen Nash, 
his wife, of Logan county, Ohio, in consideration of seven thousand 
dollars ($7,000.00) to them paid by Hugh Colville, of Cincinnati, 


Ilan 


ton county, Ohio, the receipt whereof is hereby acknowledged, 


do hereby grant, bargain, sell, and convey tothe said Hugh Colville, 
his heirs “and assigns, forever, ‘the following- deseribed real estate, to 
Wit: situated on the south side of Eighth street, in said city of Cin- 
cinnati, being all of lot No. twenty (20) and a strip three (5) feet in 
width off the east side of lot No. twenty-one (21), 1m Van Horne’s 


second 


subdivision, recorded in book No. 85, page 156, of the records 


of deeds of said Hamilton county, said entire tract commencing 
about forty-seven (47) feet east of Cutter street and extending east: 
wardly twenty-eight (28) feet to lot nineteen in said subdivision, and 


OD 


extending “hack between parallel lines, at right angles to said 
Kighth street, iInasoutherly direction one hundred: and five (105) 
feet and nine (9) inches, more or less, to Van Horne street, 


and being the same premises conveyed to said Ellen Nash by Stephen 
Morse and wife by deed dated September 25rd, 1872, and recorded 
in book 405, page 227, of the records of deeds of said Hamilton 
county, Ohio, and all the estate, title, and interest of the said John 
Nash and Ellen Nash, his wife,either in law or in equity, of, in, and 
to the said premises, together with all the privileges and appurte- 


hHahees 


thereof; 


said I] 
And 


to the same belonging, and all the rents, issues, and profits 
to have and to hold the same to the only proper use of the 
ugh Colville, his heirs and assigns, forever. 

the said John Nash and Ellen Nash, his wife, for themselves 


and for their heirs, executors, and administrators, do hereby cove- 
nant with the said Hugh Colville, his heirs and assigns, that they are 


the tru 


sand lawful owners of the said premises,and have full power 


to convey the same, and that the title so conveyed it clear, free, and 


unineu 
Sane a 
Proy 


mbered, and, further, that they will warrant and defend the 
vainst all claim or el: aims of all persons whomsoever: 
‘ided, nevertheless, That if the said John Nash, his heirs and 


assigns, shatl well and truly pay, or cause to be paid, to the said 
Hugh Coly ile, his heirs and assions, three vears after the date hereof, 


the sui 


n of seven thousand dollars ($7,600.00), according to the tenor 


of a promissory note for said sum, of even date herewith, made by 
sald Jonn Nash, payable to the order of said Ilugh Colville, three 
years after date, at the Commercial Bank of Cincinnati, with interest 


at the 


rate of eight per cent. per annum from date until paid. 
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70 In witness whereof the said John Nash and Ellen Nash, his 
wife, have hereunto set their hands and seals this fourth day 
of December , in the year of our Lord one thousand eight hundred 
and seventy “six. 
JOHN NASI. Nove 
ELLEN NASH. [seEAtL. 


Signed, sealed, and acknowledged in presence of us— 
GEO. W. POLAND. 
W. A. PURTHHAUGH. ' 


THe State OF OILIO, as 
County of Champaign, 


Be it remembered that on the 4th day of December, in the year 
of our Lord one thousand eight hundred and seventy-six, before me, 
the subscriber, a notary public, personally came John Nash and 
Ellen Nash, his wife, the grantors in the foregoing mortgage deed, 
and acknowledged the signing and sealing thereof to be their volun- 
tary act and deed for the uses and purposes therein mentioned. 

And the said Ellen Nash, wife of the said John Nash, being ex- 
amined by me separate and apart from her said husband, and the 
contents of said mortgage being by me made known and explained 
to her, as the statute directs, declared that she did volunt: ily sign, 
seal, and acknowledge the same, and that she is still satisfied there- 
with as her act and deed for the uses and purposes therein men- 
tioned. 

In testimony whereof I have hereento sy my name and | 

affixed my notarial seal on the day and year aforesaid. 
71 [SEAL ] GEO. W. "POLAND, 
Notary Public, Champaign County, Ohio. 


= 04 


Which said mortgage is endorsed as follows, to wit: Mortgage 
from John Nash and Ellen Nash, his wife, to Hugh Collville. Re- 
ceived Dec. 12th, 1876, at 113 o’cloeck a. m. In Hamilton county. 
Recorded in mortgage book No. 393, base 593. Paul H. William- 
son, recorder. Cancelled October 14th, 188V. Geo. O. Deckeback, 
recorder. 

Circuit. 


IluGiu COLVILLE) 
vs. -YST71. 
JoHuN Nasu et al. 


The premises herein described were sold by me by virtue of an 
order of sale to me directed, issued out of the circuit court of the 
United States for the southern district of Ohio in the above proceed- 
ing (on Novy. 8, 1879). 

J. OC. ULLERY, 
US. M.S. D. O., Acting as Special Master Commissioner. 
W itness- : 
RUFUS KING. 
HUGH COLVILLE. 


7 
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And afterwards, to wit, on the 30th day of August, in the year 
last aforesaid, an entry was made upon the journal of said court in 


-gaid cause, which said entry is in the words and figures following, 


to wit: 
Journal Entry. Leave, Ke. 


HuGu CoLyiILLe 
VS. Chancery. 2871. 
JoUN Nasu ef al. 
Vresent the Hon. Philip B. Swing, district Judge. 
72 On motion to the court leave is given the complainant to 
file his supplemental bill herein forthwith, and the same 1s 
accordingly filed. Which said supplemental bill is in the words 
and figures followliig, to wit: 


Supplenental Bill. 


To the honorable judges of the circuit court of the United States for 
the sixth circuit and southern district of Ohio, in chancery sit- 
ting: 

Hugh Colville, of Covington, in the State of Kentucky, and a cit- 
izen of said State, brings this his supplemental bill against John 
Nash and Ellen Nash, his wife, of Logan county, in the State of 
Ohio, and James I*. Callaghan, The Camarago Manufacturing Com- 
pany, H. H. Brenneman, and Amelia Wilmartin, all of the city of 
Cincinnati, in said State of Ohio, and citizens and residents of said 
State. 

And thereupon your orator complains and says that sinee the 
filing of his original bill herein, to wit, on the 4th day of June, in the 
year 1879, another semi-annual instalment of interest on the note 
set forth in his said bill,in the sum of two hundred and eighty 
dollars ($280.00), beeame due and payable and has not, nor has any 
part thereof, been paid, though your orator has requested said de- 
fendant, John Nash, to pay the same, and said sum of $280.00, with 
interest thereon from said 4th day of June, A. D. 1879, is now due 
to your orator on the security of the mortgaged premises deseribed 

in his said bill. 

3 Your orator therefore prays process of subpcena against the 

said defendants, John Nash and Ellen Nash, his wife, and the 
said James I. Callaghan, The Camargo Manufacturing Company, 

Hf. 1. Brennerman, and Amelia Kilmartin, and that they may be 

required to make answer to all and singular the matters aforesaid, 

but not under oath, which your orator hereby waives, and that said 

John and Ellen Nash may be directed to pay said sum of $280.00 

with interest thereon as aforesaid, and costs, or, in default thereof 

that the same may be paid out of the proceeds of the sale of the said 
mortgaged premises, and that your orator may have such further 
and other relief in the premises as to the court shall seem equitable 
and just; and your orator shall ever pray. 
By RUFUS KING, 
THOMPSON & MAXWELL, 
Solicitors for Complainant. 


~] 
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And afterwards, but on the same day and in the year last afore- 
said, an entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


Decree. SJrnv'l Entry. T. 129. 


Ilvuau CoLvILLeE 
US. Chancery. 2571. 
Joun Nasu et al. 


Present: The Hon. Philip B. Swing, district judge. 


This day came the said complainant, by his solicitors, and all the 
defendants, though duly served with the subpoena in this cause, still 
failing to plead, answer, or demur to the said complanant’s bill, as 

ruled to do, it is therefore ordered, adjudged, and decreed that 
74 the order pro confesso herein entered against all the defendants 
be made absolute; and thereupon this cause coming on to be 
heard upon the bill so taken as confessed and the exhibits herewith 
filed the court, on consideration thereof, finds that the defendants, 
John Nash and Ellen, his wife, did, on the 4th day of December, in 
the year 1876, by their deed of mortgage of that date, duly executed, 
acknowledged, and delivered by them to the complainant on that 
day, convey to the complainant, his heirs and assigns, all that cer- 
tain lot of land situated on the south side of Eighth street, in the 
citv of Cincinnati, county of Hanulton and State of Ohio, between 
Cutter and Mound streets, and as described in said bill by the com- 
plainants, with all the privileges and appurtenances to the same be- 
longing, and all the estate, title, and interest therein of them, the 
said John Nash and Ellen Nash, but upon the condition therein ex- 
pressed, that if le, the said John Nash, should pay to the complainant 
seven thousand dollars, with interest at the rate of eight per cent. per 
annum, payable semi-annually, according to the tenor of a promis- 
sory note of the same date made by him to the complainant, then 
said conveyance should be void, and that the said mortgage was duly 
filed and recorded on the 12th day of December, in the year 1876, in 
the recorder’s office of said county of Hamilton, and that the instal- 
ments of interest upon said note, due in six, twelve, eighteen, and 
twenty-four months from the date thereof, respectively, for the sum 
of two hundred and eighty dollars ($280) each, though long 
75 since due, are wholly unpaid, and that there was and is due 
thereon to the complainant, with the interest accrued upon 
each instalment at the date of this decree, the sum of twelve hun- 
dred and nineteen and 48; dollars ($1,219.68), for the payment of 
which, with interest thereon at the rate ef six per cent. per annum 
from the date of this deerce, the complainant has the first lien upon 
the said real estate described in his bill prior and preferable to any 
right or claim of either of the defendants in this cause, and is enti- 
tled to a foreclosure and sale of said premises, as prayed in his 
sald bill. 

It is therefore ordered, adjudged, and decreed that, unless the 

said defendants, or some of them, shall within thirty days from the 
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entering of this order pay to the complainant or his solicitors the 
said sum of $1,219.68 and interest and also all costs in this cause to 
bé taxed, that the said real estate described in the complainants’ 
bill be sold by the marshal of this district, as special commissioner 
for that purpose and as upon execution at law, free, clear, and dis- 
charged of all equity of redemption or other right, title, or interest 
of the defendants, or either of them, and upon failure of the de- 
fendants to pay the same within the time so limited that an order 
of sale be issued by the clerk to the marshal, as special commis- 
sioner, commanding him to execute the said order. 
And afterwards, to wit, on the eighteenth day of Septem be r, in 
the year last aforesaid, there was filed in the clerk’s office of 
76 the court aforesaid a certain note in this cause, which said 
note is in the words and figures following, to wit: 


Note. 

$7,000.00. CINCINNATI, December Ath, 1876. 

Three years after date [ promise to pay to the order of Hugh 
Colville seven thousand dollars, value received, payable at the Com- 
mercial Bank, with interest at cight per cent. per annum, int. pay- 

S pay 

able semi-annually. 

No. —-. Due 


Endorsed: Hugh Colville. 


JOIIN NASH. 


And afterwards, to wit, on the thirtieth day of September, in the 
year last aforesaid, there was issued out of the clerk’s office of the 
court aforesaid our certain order of sale in this ease directed to the 
marshal of said district, which said order of sale is in the words 
and figures following, to wit: 


Order of Sale. 


The President of the United States of America to J.C. Ullery, mar- 
shal, acting as special commissioner : | 
Whereas at a term of the cireuit court of the United States for 

the southern district of Ohio, in the sixth circuit, began and held at 

the city of Cincinnati, in said district, on the first Tuesday in the 
month of April, being the first day of that month, in the year of 
our Lord one thousand eleht hundred and seve nty-nine, and of the 

Independence of the U nited States of America the 103 rd—present, 

the Honorable Philip B. Swing—among the proceedings had were 

the following, to wit: On the 30th day of August, A. D. 1879, Hugh 

Colville, complainant, vs. John Nash, len Nash, his wife ; James F. 

Callaghan, The Camargo Manufacturing Company, HH. IH. 

srennerman, and Amelia Kilmartin, defendants. 

This day came the said complainant, by his solicitors, and 
all the defendants, though duly served with the subpeena in this 
case, still failing to plead, answer, or demur to the said complain- 
ants’ bill, as ruled to do, it 1s therefore ordered, adjudged, and de- 
creed that the order pro confesso herein entered against all the de- 


dead 
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fendants be made absolute, and thereupon, this cause coming on to 
be heard upon the bill so taken as confessed and the exhibits there- 
with filed, the court, on consideration thereof, finds that the defend- 
ants, John Nash and Ellen,his wife, did, on the 4th day of Decem- 
ber, in the year 1876, by their deed of mortgage of that date duly 
executed, acknowledged, and delivered by them to the complainant 
on that day, convey to the complainant, his heirs and_ assigns, all 
that certain lot of land situated on the south side of Eighth street, 
in the city of Cincinnati, county of Hamilton, and State of Ohio, 
between Cutter and Mound streets, and as described in said bill by 
the complainant, with all the privileges and appurtenances to the 
same belonging, and all the estate, title, and interest therein of them, 
the said John Nash and Ellen Nash, but upon the condition therein 
expressed that if he, the said John Nash, should pay to the com- 
plainant seven theusand dollars, with interest at the rate of eight 
per cent per annum, payable semi-annually, according to the tenor 
of a promissory note of the same date made by him to the com- 

plainant, then said conveyance should be void, and that the 
75 said mortgage was duly filed and recorded on the 12th day 

of December, in the year 1876, in the recorder’s office of said 
county of Hamilton, and that the instalments of interest upon said 
note, due in six, twelve, eighteen, and twenty-four months from the 
date thereof, respectively, for the sum of two hundred and eighty 
dollars (8280.00) each, though long since due, are wholly unpaid, 
and that there was and is due thereon to the complainant, with the 
interest accrued upon each instalment at the date of this decree, the 
sum of twelve hundred and nineteen and ,%8> dollars ($1,219.68), for 
the payment of which, with interest thereon at the rate of six per 
cent. per annum from the date of this decree, the complainant has 
the first hen upon the said real estate deseribed in his bill prior and 
preferable to any right or claim of either of the defendants in this 
“use, and is entitled to a foreclosure and sale of said premises, as 
prayed in his said bill. 

It is therefore ordered, adjudged and decreed that unless the said 
defendants, or some of them, shall, within thirty days from the en- 
tering of this order, pay to the complainant or his solicitors the said 
sum of $1,219.68 and interest, and also all costs in this cause to be 
taxed, that the said real estate described in the complainant’s bill 
be sold by the marshal of this district, as special commissioner for 
that purpose, and as upon execution at law, free, clear, and dis- 
charged of all equity of redemptives or other right, title, or interest 

of the defendants or either of them. 
79 And upon failure of the defendants to pay the same within 
the time so limited that an order of sale be issued by the clerk 
to the marshal, as special commissioner, commanding him to exe- 
eute the said order. 

You are, therefore, hereby commanded, as such marshal, acting as 
special commissioner, to proceed to carry into execution the said de- 
cree as youare thereby and therein directed and required, and _ to 
return the same, with a report of your doings under the san», to 
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our circuit court of the United States for the southern district of 
Ohio with all convenient speed. 
-\ Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States of America. 
[SEAL. ] Attest: THOMAS AMBROSE, 
Clerk U.S. Cir. C’rt. 


And afterwards, to wit, on the 6th day of October, in the year last 
aforesaid, came J. C. Ullery, U.S. marshal, acting as special com- 
missioner 1n this cause, and in pursuance to the command of said 
order of sale, having made an appraisement of said premises, filed 
in the clerk’s of the court aforesaid a copy of said appraisement, 
clothed in the words and figures following, to wit : 


Appraisement. 


UNITED STATES OF AMERICA, | fies 
Southern District of Ohio, f° 


Whereas by virtue of a certain execution issued from the sixth 
circuit court of the Uuited States for the southern district of 
SO Ohio, wherein Hugh Colville is plaintiff and John Nash and 
others are defendants, returnable to the — day of next, 
we, C.I.W.Smith, Nicholas Goshorn, [and] Thomas Jenkins, frechold- 
ers of the State of Ohio, having been summoned by J. C. Ullery, 
marshal of the United States for said southern district, acting as 
special master commissioner, as an inquest to appraise and estimate 
the real value in money [of ] the following-described real estate, in the 
city of Cincinnati, situated on the south side of Eighth street, being 
all of lot No. twenty (20) and a strip three (3) feet in width off the east 
side of lot No. (21) twenty-one, in Van Horne’s second subdivision, 
recorded in book No. 85, page 136, of the records of deeds of said 
Hamilton county, said entire tract commencing about forty-seven 
(47) feet east of Cutter street and extending eastwardly twenty-eight 
(28) feet to lot nineteen (19), in said subdivision, and extending back 
between parallel lines, at right angles to said Eighth street, in a 
southerly direction one hundred and_ five (105) feet and nine (9) 
inches, more or less, to Van Horne street: 

We, having been first duly sworn by said J. C. Ullery, acting as 
special master commissioner, do, upon actual view of the premises 
aforesaid, appraise the same at eleven thousand dollars ($11,000.00). 

In testimony whereof we have hereunto set our hands and seals 
this 5rd day of October, 1879. 


C. I. W. SMITH, [SEAT. | 
NICHOLAS GOSHORN.  [seatr. 
THOMAS JENKINS. SEAL. 

81 I do hereby certify that the above appraisers, to wit, C. I. 


W. Smith, Nicholas Goshorn,and Thomas Jenkins, were free- 
holders of the county of Hamilton and State of Ohio, and that they 
were duly summoned and sworn by me on this 3rd day of October, 
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appraisement. _ 
J. C. ULLERY, 
U.S. M., 8. D., O., Acting as Special Master Com’r. 


And afterwards, to wit, on the seventh day of October, in the year 
last aforesaid, an entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, 
to wit: 

Journal Entry. 


HuGcu CoLnviLLe 
Us. Chancery. 2871. 
Joun Nasu et al. 


Present: The Honorable Philip B. Swing, district judge. 


On motion of the solicitors of complainant, and good cause shown, 
it is ordered that the sale of the real estate under the decree hereto- 
fore entered in this cause be made upon the premises, and that the 
order for such sale is ordered to be amended accordingly. 

And afterwards, to wit, on the eighteenth day of November, in 
the year last aforesaid, came J.C. Ullery, U. S. marshal, acting as 
special master commissioner herein, to whom the said order of sale, 

subsequently amended, was, in form aforesaid, directed, and 
82 returned the same into the clerk’s office of the court aforesaid 

with lis report of sale and proceedings endorsed thereon, and 
also the bill for posters for sale and two proofs of publication, «c., 
which are in the words and figures following, to wit: 


Master Com’s’s Report of Sale. 


luau COLVILLE ) 
vs. Chancery. 2871. 
Joun Nastt e¢ al. 


Received this writ at Cincinnati, Ohio, Oet. 2nd, 1879. On Octo- 
ber ord, 1879, I caused to be made the appraisement hereunto at- 
tached ($11,000.00), a copy of which I deposited with the clerk on 
Oct. 6th, 1879. On the Sth day of October, 1879, and on the four 
succeeding Wednesdays, I gave notice of sale by publication in the 
Cincinnati Volksblatt, and on the — day of October, 1879, and the 
four succeeding — in — Cincinnati Gazette, as more fully appears by 
proofs of publication hereunto attached. On the eighth day of No- 
vember, 1879, having given notice more than thirty days (80), in 
accordance with the terms of such notice, I offered the property 
therein described at public sale, and thereupon struck off and sold 
thesame to Marx Leon forthe sum of seventy-three hundred and forty- 
five dollars ($7,545.00), said sum being more than two-thirds the 
appraised value thereof, and said Marx Leon being the best and 
highest bidder therefor. 

J. C. ULLERY, 
U. S. Marshal, S. D., O., Acting as Special Master Commissioner. 
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83 Proof of Publication. 


e Ist. 
STATE OF ONTO, F 
Hamilton County, f° 


Personally appeared before me, a notary public in and for Hamil- 
ton county, Charles E. Harsley, for the publishers of the Cincinnati 
Daily Gazette, who, being duly sworn, says that the annexed adver- 
tisement was published in the Cincinnati Daily Gazette, a newspaper 


printed and of oes circulation in said county, in its issues of 


October Sth, 15th, 22nd, 29th, November 5th and Sth, A. D. 1879, 
commencing upon the 7th day of October, viz., Wednesday. Affi- 
ant further says that a daily and weekly edition of said newspaper 
is published, and that the circulation of the daily in this county ex- 
eceds that of the weekly, and that the cost of the publication in the 
daily does not exceed that of the weekly. 


CHAS. Kk. HARSLEIKY. 


Sworn to and velnesa Vd before me this 11th day of November, A. 
D. 1879. 
[SEAL. ] WILMOT R. KIDD, 
Notary Public. 


Proof of Publication. 


2nd. 


STATE OF OILIO, - 
Hamilton County, f° 


Personally appeared before me, a notary public in and for 
S4 Hamilton county, Adolph Pfarm, for publishers of the Cincin- 
nati Volksblatt, who, being duly sworn, says that the annexed 
advertisement was published in the Cineinati Daily Volksblatt, 
newspaper printed and of general circulation in said county, once a 
week for five consecutive weeks prior to the Sth day of November, A. 
D. 1879, commencing on the Sth day of October previously, and that 
ach insertion was upon the same day of the week, viz., Wednesdays. 
Affiant further says that a daily and weekly edition of said news- 
paper is published, and that the circulation of the daily in this 
county exceeds that of the weekly, and that the cost of publication 
in the daily does not exceed that of the weekly. 
ADOLPH PHARM. 


Sworn to and subscribed before me this 10th day of November, 
1879. 
[SEAL. | JAMES ALBRECHT, 
) Notary Public. 


And afterwards, to wit, on the 20th day of November, in the year 
last aforesaid, an entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, 
to wit: 


Ma 


Pe ee Ay a ge Fee Sen Me gerne aN? SE ah ee ee TS ee ee Md sicinadias . P 
ME A Note TMs eating Si wr mire Saba pot sw pice iat Sa PRES ER LELS 1 MEARE Dab es ar RR EAY SN Bian ORRIN eM Se ee eR Se nah eee el. ae 
4, met eet ee Te . ty pre — = x a nial se 


4d J. FE. D. LANIER ET AL., &¢., VS. JOHN NASH ET AL. 


Decree of Confirmation. J’rn’l Entry. 


IluGH CoLvILLe 
US. Chancery. 2871. 
JOHN Nasu et al. 
Present: The Honorable Philip B. Swing, district Judge. 
This cause being this day heard upon the return therein made 
by J. C. Ullery, the marshal and special master commis- 
8d sioner, upon the order of sale issued to him out of this court 
in this cause, dated October Ist, 1879, and the motion by 
complainant’s counsel that the sale so returned be confirmed, and 
the proceeds thereof be distributed, and the court, having examined 
said return and proceedings of said marshal and special master, 
finds that after due appraisement of the property and advertisements 
of the time and place of sale, in the manner and for the time ap- 
pointed by law in that behalf, the premises described in the bill and 
in said order and advertisement were sold to Marx Leon, the highest 
bidder, at public auction on the premises, pursuant to said notice, 
for the price of $7,345.00, being more than two-thirds of the ap- 
praised value, and that said proceedings and sale were in all re- 
spects in accordance with said order and lawful. The court therefore 
confirms the same, and orders the marshal and special master com- 
missioner to execute a conveyance to said purchaser in fee-simple, 
free, clear, and discharged of all right, title, or claim of any of the 
parties in this cause. 
And this cause being thereupon heard upon said motion for the 
distribution of said fund and upon the pleadings, it is ordered— 
Ist. That the costs in this cause, taxed at three hundred and _ six- 
teen 5,°, dollars, be first paid. 
2ud. That the taxes upon said premises due at the time of said 
sale, and amounting to five hundred and _ sixty-nine ;38, dollars 
(3569.58), be next paid out of said fund to John G. Fratz, the treasurer 
of Hamilton county, Ohio. | 
S6 ord. That the residue of said fund, amounting to the sum 
of six thousand four hundred and _ fifty-nine ;*,4; dollars 
($6,459.47), be paid to the plaintiff in account of the note and mort- 
gage set up In the complainant’s bill and credited as of the date 
of this decree, said note being the first lien upon said fund, and 
prepaid by consent of the defendants, John Nash and Ellen Nash. 
And afterwards, to wit, on the 25th day of November, inthe year 
last aforesaid, there was filed in the eclerk’s oftice of the court afore- 
said a certain agreement as to funds, e., which said agreement is 
in the words and figures following, to wit: — 


Agreement of Purties as to Fund in Hands of Special Master. 


Huau Cotvitie 
US. Chancery. 2871. 
JOHN Nasu et al. 
It is agreed by the complainant and the defendants, John Nash 
and Icllen Nash, his wife, that the fund held by the marshal, acting 
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as special master commissioner in this cause, and appropriated by 
the decree to the complainant, shall be paid by the said special mas- 
ter directly to the complainant or his counsel, together with thesum 
of seventy-three and ,2°, dollars, taxed in costs for the commission 
of one per cent. upon the purchase-money. 
Noy. 25, 1879. 
KING, THOMPSON & MAXWELL, 
Solrs for Compl. 
CHARLES H. AVERY, 
Atty for John Nash and Ellen Nash, defendants. 


S7 And afterwards, but on the same day and in the year last 
aforesaid, an entry was made upon the journal of said court 
in said cause, which said entry is in the words and figures follow- 
Ing, to wit: 
Srivl Entry. 


luau COLVILLE ) | 
vs. ~Chaneery. 2871. 
JOHN NaAsi ef al. 

Present, the Honorable John Baxter, circuit Judge. 

On motion of the complainant, by his counsel, and by the agree- 
ment in writing of the complainant and the defendants, John 
Nash and Ellen Nash, his wife, filed in this casue, it is ordered that 
the marshal, acting as special master commissioner, pay over to the 
complainant or his counsel directly the sum of six thousand four 
hundred and fifty-nine and ;4,4; dollars, appropriated to the com- 
plainant by the decree made and entered on the 20th instant, and 
that the sum of seventy-three and ;?, dollars, taxed in the clerk’s 
costs as one per cent. commission on the fund, be retaxed, and that 
said sum be deducted from the costs so taxed and paid by the 
special master to the complainant or his counsel, making the 
sum of $6,532.72 in all to be paid to the complainant and credited 
upon the note and mortgage set up in the bill. 


Tut Unirep Sratres or AMERICA, | 
Southern District of Ohio, j 


I, William C. Howard, clerk of the circuit court of the United 

States for said district, do hereby certify the foregoing to be 

8S a true and correct transeript of the record and proceedings in 

the cause wherein Hugh Colville is complainant and John 

Nash and others are respondents as the same remains on file and of 
record in this office. 

In testimony whereof I have hereunte set my hand and affixed 
the seal of said court, at Cineinnati, this 7th day of July, A. D. 
1883, and in the 10Sth year of the Independence of the United 
States of America. 

[SEAL. | Attest : WILLIAM C. HOWARD, 
Clerk U.S. Cir. Crt, SD. O. 


~ Ss. 
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And afterwards, to wit, on the 16th day of August, A. D. 1885, 
the following opinion of Judge Baxter was filed in this court in 
this cause, viz: 


[In the Circuit Court of the U.S. for the Northern District of Ohio, 
at Toledo. 


J. iF. D. Lanter e¢ al. vs. Joun Nasu et al. 


On Deeember 4th, 1876, John Nash made two notes, one for 
$7,000 and the other for $13,000, payable three years after date 
to the order of ILugh Colville (who was at the time eashier of the 
Commercial Bank of Cincinnati), with Interest at the rate of S per 
eent. per annum, payable semi-annually. He then procured his 
wife, Ellen Nash, to unite with him in the execution of two mort- 

gages of her property, the first conveying a house and lot in 
So Cincinnati to secure the $7,000 note, and the other conveying 
the lands involved in this litigation, situated in Logan county, 
Ohio, to secure the 815,000 note. He then, with the consent of his 
wife, hypothecated these two notes and mortgages as collaterals with 


said bank, and the bank made him two loans of $12,000 and $1,000, 


respectively. I-or these loans Nash gave his notes, payable at 30 
days, and subsequently renewed them from time to time, as he was 
required by the bank to do. At the time these loans were made 
Nash owed the bank on previous dealings something over $5,000, 
for which it held other collaterals, but which were not of sufficient 
value to secure payment of the amount due. Nash continued to 
keep an account and do business with said bank until Dee’r, 1877, 
when he failed, owing the bank, including said loan and previous 
indebtedness, about $20,000. The bank then proceeded, before the 
maturity of the note secured thereby, to foreclose the mortgage on 
the Cincinnati property, and realized therefrom about $6,500, and 
thereafter and about three weeks before the maturity of the $13,000 
note it sold for full value and assigned the mortgage on the Logan 
county property to complainant, who, upon the maturity of the debt 
secured thereby, brought this suit to foreclose the same. To this bill 
John and len Nash, the mortgagors, and several other persons, who 
it is alleged assert some claim to the property, are made defend- 

ants. Among them are Maurice Walsh and Johanna Malon. 
90 These defendants, by their answers, allege that after the exe- 

cution of the aforesaid mortgages to Colville, one of which is 
sought to be foreclosed herein, John and Ellen Nash mortgaged a 
part of the lands embraced therein to Edward Purcell to secure a 
debt of $5,200, which said John Nash owed him; that, for value, Ke., 
the said Edward Purcell had assigned said debt and mortgage to 
them; that said $7,000 and $13,000 mortgages to Colville were only 
pledged to secure payment of the $12,000 loan made by the Com- 
mercial Bank to John Nash as aforesaid, and, upon these allegations, 
they contend that the complainants are only entitled, as against 
them, to a decree for the balance of said lean and interest thereon 
after deducting the $6,500 realized from the Cincinnati property. 
The complainants, per contra, insist that said two mortgages were 
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hypothecated, as well to secure said bank the balance due it on pre- 
vious dealings as the loans made thereon. This is the first issue of 
fact presented for our determination. 

“Upon this issue we find that said mortgages were hypothecated to 
secure said two loans of $12,000 and $1,000 only, and that said bank 
had no right to enforce the same for any greater sum as against the 
defendants herein. 

But the complainants insist that they are purchasers, in due course 

of business, of the mortgage in question before its maturity at 
91 its full value and without notice of defendants’ equity, and that 
therefore the equity claimed by defendants ought not to 

be allowed as against them. But we think their alleged purchase 
was a mere device by which the Commercial Bank could collect 
through complainants; that the sale was in contemplation of a court 
of equity, and, in fact, an assignment for the purpose of collection, 
and that if anything more was 1n facet intended the circumstances 
attending and connected with the sale were sufficient to have put 
complainants on enquiry, and that consequently they have acquired 
thereby no other or greater rights than were possessed by the bank 
from whence they derived their title. 

A reference will therefore be made to ascertain the amount due 
complainants on said mortgage upon the basis herein declared. 

And on the confirmation of such report a further deeree ordering 
a foreclosure of said mortgage, adjusting the equities as between the 
several defendants, with all such other provisions as may be neces- 
sary to a final disposition of the case, will be entered. The decree of 
reference herein ordered will be entered at the ensuing adjourned 
term. 

BAXTER, Judge, &e., Ke. 


On the 30th day of November, A. D. 1880, the following deposi- 
tions were filed and submitted on the hearing thereof. 
2 In the Circuit Court of the United States for the Northern 
District of Olio, Western Division. 


J. Ff. D. Lanter, Craries LANtrer, Joun W. Enits, Eowarp D. 
Adams, Edward Winslow, and Daniel B. Safford, Partners under 
the F'rm Name of Winslow, Lanier and Company, Complainants, 

against 

Joun Nasu, ELnnen Nasi, Epwarp Purcenit, WitttAm LH. West, 
James Walker, William A. West, James Kernan, James Iternan, 
Jr.. Mariah Marquis and Elmira Marquis, Partners under the 
Firm Name of M. & KE. Marquis; William Goodrich, Dennis Madi- 
gan, and A. FE. Burkhardt and Company, Defendants. 


The complainant will take notice that the defendants, John Nash, 
Illen Nash, and Walsh and Mahon, will, on the 6th day of October, 
1880, between the hours of nine o’clock a. m. and nine o'clock p. m. 
of said day, take the depositions of Hugh Colville, Elhot H. Pen- 
dleton, Rufus King, D. J. O'Connell, and J. M. L. Blair and others 
at the law office of Mallon and Coffey, No. 6 West Fourth street, in 
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the city of Cincinnati, in the county of Hamilton, in the State of 
Ohio, continuing the taking thereof, if need be, from day to day, 
between the same hours, until completed, which depositions are to 
be used as evidence on the trial of the above cause, the said wit- 
nesses living more than one hundred miles from Toledo, 
035 in the State of Ohio, the place of trial. 
Dated this 27th day of Sept., 1580. 
WILLIAM H. WEST, 
JAMES KERNAN, AND 
P. MALLON, 
Attorneys for Lllen Nash and John Nash. 
P. MALLON, 
Attorney for Walsh & Mahon. 


Service of the within notice acknowledged this 27th day of Sep- 
of September, 1580. 
R. P. RANNEY, 

Sol. for Comp'ts. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Western Division. 


J.V.D. LANrer, CHARLES LANIER, JomuNn W. IeLiis, Epwarp D. ADAMs, 
Edward Winslow, and Daniel B. Safford, Partners under the Firm 
Name of Winslow, Lanier & Company, Complainants, 

US. 

Joun Nasu, Eien Nasi, Epwarp Purcern, Wa. H. West, 
James Walker, William A. West, James Kernan, James Kernan, 
Jr., Mariah M: arquish & Felmire 1 Marquis, Partners under the Firm 
Name of M. & E. M: arquis; William Goodrich, Dennis Madigan, 
and A. E. Burkhardt and Company, Defendants. 


~Depositions of Hugh Colville and other witnesses, taken in- pur- 
suance of the annexed notice on behalf of John Nash, Ellen 
Nash, and Walsh and Mahon, defendants in the above-entitled 
cause, at the law office of Mallon & Coffey, No.6 W. Fourth St., 
in the city of Cincinnati, State of Ohio, beeun on Wednesday, 
October 6, 1880, at 2 o’clock p.m. and continued as hereinafter 
noted. 


Present: Rufus King, of counsel for Winslow, Lanier & 
4 Co.; P. Mallon, of counsel for Jno. & Ellen Nash and Walsh 
and Mahon. 


Hugh Colville. 


Huan CotviLie, of lawful age, being first duly sworn, deposes 
and says as follows: 


Ques. 1. Please state where you reside and at what time you were 
cashier of the Commercial Bank of Cincinnati. 

A. 1. My residence 1s Covington, Kentucky ; I was eashier of the 
Commercial Bank for several years prior to July Ist, 1879. 


* 
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The further taking of testimony adjourned by consent until 
Thursday, Oct. 7th, 1880, at 2 o’clock p.m. 


--Depositions resumed at the above time. 


Present: P. Mallon, on behalf of John & Ellen Nash and Walsh 
and Mahon; also Rufus King, on behalf of Winslow, Lanier & Co. 


Ques. 2. Please state 1f the mortgage sued upon in this case was 
taken and owned by the Com] Bank, and what other mortgage, and 
when. 

Ans. The mortgage sued upon in this case was owned by the 
Commercial Bank, and the Commercial Bank also owned another 
mortgage for $7,000.00 on a dwelling-house on Eighth street, in Cin- 
cinnati ; it was held on the Ist day of January, 1879. 

Ques. 3. State when these mortgages were made and what loan 
was made to Nash at that time and by whom. 

A. On or about the 4th day of December, 1876, there was a loan 
of $12,000.00 made to him by the Commercial Bank. 

(). 4. For what time was that loan? 

A. Thirty (30) days. 

(). 5. Did the bank take a note for the loan? 

A. Yes. 
95 Q. 6. Did the bank foreclose the 8th-street mortgage ; and, 
if so, how much did it pay on the loan, and when? 

A. The bank foreclosed the Eighth-street mortgage; the amount 
received I don’t remember; the date I don’t remember. 


This question and answer objected to by counsel for the plaintiffs 
as incompetent, and production of the record required if held to be 
relevant. : 


(). 7. State as near as you can the amount received by the Com- 
mercial Bank as proceeds of the 8th-St. mortgage, and when. 


Same objection to this question as above. 


A. Well, it is impossible for me to rememober either the amount 
received or when. 

Q. 8. Who would know? 

A. The books of the bank would show. r 

Q. 9. Did the Com’! Bank have any contract with Ellen Nash con- | 
cerning these mortgages ? 

A. No, sir; not to my knowledge. 

Q. 10. Did you ? 

A. No, sir. 

Q. 11. When and to whom did you transfer these mortgages ? 

A. I indersed them immediately to the Commercial Bank. 

Q.12. You mean when Nash first presented them ? 

A. No, sir; but after the loan had been made by the bank to Mr. 
Nash. 

Q. 15. How long after. 
7 A. Directly after the discount was made by the bank to Mr. 
Nash. 
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Q. 14. For $12,000 was the discount ? 
A. Yes, sir. 
Q. 15. Was the proceeds of 8th-St. lot credited upon the $12,000? 


96 Question objected to as incompetent by counsel for plain- 
tiffs. 

A. I don’t remember. 

Q. 16. Are you part owner of assets of Com’] Bank, old one, and 
is not this claim now belonging to the bank, and have you not an 
interest in it? 

A. Iam part owner of the assets of the old Commercial Bank ; 
whether this claim belongs to the old bank or the present bank 
I do not know. If the claim belongs to the present bank I have no 
interest In it. 

Q. 17. Was it the old bank that made the loan to Nash ? 

A. Yes. 

Q. 18. Did you or the old bank owe Winslow, Lanier & Co? What 
was done with this claim by the old bank ? 

A. Neither the Commercial Bank nor myself were indebted to 
Winslow, Lanier & Co. All of the assets of the old bank were trans- 
ferred to two trustees for collection and settlement or disposing of. 

(. 19. How came Winslow, Lanier & Co. to hold this mortgage 
sued on ? 

A. That I know nothing about. 

(. 20. Who now ownes this claim sued on ? 

A. I know nothing about it. 

Q. 21. Who were the trustees, and what were they trustee- of and 
for what ? 

A. Elhot If. Pendleton and Thomas Sherlock ; they were trustees 
for the partners in interest of the assets of the old bank, to dispose 
of and settle the assets of said bank. 

Q. 22. Who were partners of old bank; when did it cease busi- 
ness; who are partners of new bank ? 

A. The old bank was a partnership; the name- of the 
97 partners I cannot now remember; they were quite numerous; 
the present bank is a corporation ; the old bank eeased busi- 

ness about the 4th of July, 1879. 

Q. 25. Who transferred this mortgage to Winston, Lanier & Co., 
and when? 

A. I know nothing about it. 

(). 24. Have the trustees accounted to you or the old bank for 
this claim, or the proceeds of [the] Sth-St. lot ? 

A. I have never had any report from the trustees as to what they 
have or have not done. 

(J. 25. Who was the book-keeper of the old bank ? 

A. We have had several book-keepers. 

(). 26. When was the 8th-St. lot soid ? 

A. That I don’t know. 


Depositions adjourned by consent until Friday, October Sth, 1880, 
at 9.00 a.m. 
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Depositions resumed at the above time. 


Present: Judge Mallon, of counsel for Nash et al.; Mr. Rufus King, 
of counsel for plaintiff. 


Yross-examination : 


X Q.1. When were the assets transferred by the old bank to the 
trustees, as stated 1n your answer- to questions 18 & 21? 

A. On or about the 4th of July, 1879. 

XQ. 2. Was it not at or about that time that you indorsed the 
two notes and mortgages made by Nash and wife to you ? 

A. I do not remember the time or date that I indorsed the notes 
and mortgages. 

X Q. 5. State any circumstances that may enable you to recall or 
fix the time. 

A. I can’t remember any. 
98 XQ. 4. Let me ask whether I did not bring those two 
notes and mortgages to you for your indorsement at the 
time this transfer of assets by the old bank was being made, and did 
you not indorse them in my presence ? 

A. Yes; now I remember Mr. King’s bringing them to me at the 
time of the transfer of the assets and my indorsing them there in 
his presence. ‘The foreclosure suit on the $7,000.00 mortgage, S8th- 
St. house, was brought in my name as trustee, and the claim was 
transferred by me to the bank or the trustees before the suit was 
concluded. 

XQ. 5. When did the present bank reorganize and open business? / 

A. On or about the 4th of July, 1879. 

XQ. 6. Were not all the current notes and bills which were 
transferred by the old bank to the trustees sold and transferred by 
the latter to the present bank immediately after ? 

A. Yes. 

X Q. 7. Were not these two notes and mortgages made by Mr. & 
Mrs. Nash included among the assets thus sold and transferred to 
the present bank ? 

A. That I do not know, as I never saw a list of what the present 
bank took or left. 

X Q. 8. In answer to question 8 in chief you stated that a loan of 
$12,000.00 was advaneed to Mr. Nash at the time when those notes 
and mortgages were made to you Please state what other indebted- 
ness was secured by those two notes and mortgages. 


Question objected to by defendants. 


v9 A. We lent Mr. Nash the $12,000.00 with this collateral, | 
with the understanding that he was to pay the balance of » 


his indebtedness to the bank, which at that time was in the neigh- 
borhood of $6,000.00 or $7,000.00, as well as I can remember. | 
X Q. 9. Was there not a further advance of $1,000.00 cash made ' : 
upon this collateral in addition to the $12,000.00 above stated ? 
A. Yes; there was. 
X Q. 10. Was it not the agreement of the parties that the bank 
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would advance these $13,000.00 upon these notes and mortgages In 

consideration that they should also cover this previous indebted- 
— | 

Hess ! 


Question objected to by defendants. 


A. Yes, sir; from the proceeds of the sale of these mortgage notes 
our entire indebtedness was to be paid. 

X Q. 11. Please state whether renewal notes were not thereafter 
made and continued alike for the new advances as well as: the pre- 
vious indebtedness, and for what time these renewal notes were 
usually made. 


Question objected to by defendants. 


A. Yes; for thirty, sixty, or ninety days; for different times. 

X Q. 12. Was it not agreed that all these renewals should be 
made and kept upon the collateral security of the two notes and 
mortgages so ade to you by Mr. & Mrs. Nash ? 


Question objected to by defendants. 


A. Yes; that was the understanding. 


te-examination : 


Q. 1. To whom was the $12,000.00 note made, and who now holds 
it? 
100 A. The loan was made on the $12,000.00 note for thirty 
days, and at the expiration of the thirty days surrendered 

to Mr. Nash and a new note given by him for $12,000.00, and both 
notes were made payable to the Commercial Bank. JI don’t know 
whose possession it is in unless it is with the trustees of the bank. 

QQ. 2. When you took the two mortgages for $7,000 and $15,000 
and loaned the $12,000, what was the old debt of Nash & Co., and 
how secured? State exactly. 

A. I couldn’t state exactly without referring to the books or the 
notes themselves. 

Q. 5. How much was received by the bank on the old collaterals 
on the old debt of Nash to the bank, and how is the account now ? 

A. That I can’t tell. 

Q. 4. Then what is it you say the two mortgages were collateral 
to beside the $12,000? 

A. Any indebtedness that he then owed us. 

Q. 5. Then there was no specific contract ? 
\ A. None but an understanding or agreement. 

Q. 6. With whom ? 

A. That was the understanding with the board when the money 
was lent to him, and with Mr. Nash. 

Q. 7. When Mr. King presented you the mortgage- to trartsfer, in 
July, 1879, to whom did you transfer them ? . 

A. I transferred them in blank. I merely indorsed them. 

Q. 8. What Did Mr. King have them for, and what did he do 
with them ? 
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A. He brought them to me, as the attorney of the bank, 
101 = for my indorsement; further than that I know nothing of 
A them. 
Q. 9. The attorney of new bank ? 

A. No; the old bank. 

Q. 10. What is the date of the last renewal of the $12,000? Iow 
many renewals was there? 

A. That I couldn’t answer without looking at the notes themselves 
or the books. 

Q. 11. When Nash got the $12,000 was it not understood that he 
was to get another party to take the $12,000 note and the two mort- 
gages, and if this had been done would not you have given up the 
two. mortgages ? 

A. With the understanding that the balance of the debt should 
be paid. | 

(J. 12. The bank held other collaterals for the old debt, did they 
not ? | 
A. They held two bonds of the Springfield and Columbus R. R., 
which we didn’t attach any value to, and some other notes to which 
we also attributed little value. 

Q. 18. You say vou transferred the suit on the $7,000 mortgage 
to the bank. Was the mortgage due for the full amount, and was it 
all collected ? 

Question objected to by plaintiffs’ counsel with out the production 
of the record. 


A. I transferred the mortgage, as I have already said. The bal- 
ance of the question Iam unable to answer. 

Q. 14. You have stated you could not state old debt of Nash with- 
out books. Can you examine the books or tell me the proper party 
to call? 

A. The books are in the hands of the trustees, and they alone 
have control of them. 

Q). 15. Have you had any dealings with Winslow, Lanier & Co. 

in relation to these mortgages ? 
102 A. No. 
Q. 16. Who became president of bank after July 4th, 1879? 

A. Charles B. Foote. 

Q. 17. When was G. H. Hill and Pendleton presidents of the 
bank ? | 

A. Mr. Pendleton was president previous to Mr. Hill, and Mr. 

Hill from January Ist, 1878, and during a greater portion of that 
year. 
(). 18. Were you cashier from time you took the two mortgages 
until July, 1879, and, if so, state how the notes and account of Nash 
& Co. were carried along, and how long the old debt had existed, 
and how it stood when you took the mortgages. When you trans- 
ferred the two mortgages, where was the $12,000 note then ? 

A. I was eashier during that time. The accounts and notes 
of Nash & Co. were earried along by renewals of notes from time 
to time. Mr. Nash had been keeping his account with us for 
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many years and doing a regular business with us, and his indebted- 
ness to us varied from time to time. I can’t tell how the debt stood 
at the time we took the mortgages. I don’t know where the $12,000.00 
note was at the time of the transfer of the mortgages. 


HUGH COLVILLE. 


The further taking of depositions adjourned by consent until 
Saturday, October 9th, at 2 o’clock p. m. 

Depositions renewed at above time. 

Present : Rufus King and P. Mallon on behalf of all parties. 


Elliott IH. Pendleton. 


Exuiorr IH. PENpLeton, being first duly sworn, deposes and 
103 — says as follows: 

Q. 1. Please state if you were president of Com’! Bank of 
Cineinnati in 1876, 77, and ’S. 

A. I went out in the early part of 1S75—about the early part of 
February, as nearly as I recollect. 

(). 2. When were you trustee? 

A. Immediately previous to July, 1879, and am still trustee. 

(). 3. State where the $12,000 note is that Nash gave the bank. 

A. I, as trustee, transferred it to the present bank. 

(). 4. Where is the note now? 

A. I can’t say. 

(). 5. Are you a director of the present bank ? 

A. Tam. 

(). 6. Where are the other evidences of debt—the old account of 
Nash ? 

A. Transferred to the present bank. 

Q. 7. Has not Mr. King here present all these notes as attorney 
for the present bank ? 

A. I should say not. 

().8. Who ownes these notes you speak of ? 

A. The present bank did own them. They were all transferred 
to the present bank. 

Q. 9. How much did you, as trustee, get for them ? 

A. That I can’t say. The record will show. We treated them 
as all good assets. 

Q. 10. I wish you would state the transaction of your transfer of 
these notes. I wish to know who is now the holder of them. 

A. They were transferred to the Commercial Bank. They were 
transferred to the new bank with the other assets, being a pur- 
chaser of them with the other assets. I can’t say who is now the 

holder of them. The present bank, I believe, sold them 
104 to Winslow, Lanier & Co., of New York. 
Q. 11. For how much did they sell them ? 

A. I don’t know. The books of the bank will show that. 

Q. 12. Who is the book-keeper, and what officer of the bank 
would know ? 

A. Possibly the president or cashier, by reference to the books. 
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Q.13. How much money did the present bank pay you, as trustee, 
for these notes ? 

A. ‘They were taken as all good assets in the purchase. 

QQ. 14. You did not answer ‘the question. Is it not true you have 
never been paid for these notes? 

A. No; that is not true. We have been paid for them. 

Q. 15. Still you have not answered the 15th question. 

. Par and interest, as all good assets were taken. 

Q. 16. How much did the $7,000 8th-St. mortgage pay ? 

A. I don’t know. 

Q. 17. Who got the money ? 

A. I presume the present bank. 

Q. 18. When Nash bro’t you the $15,000 and the $7,000 mort- 
gages the bank loaned him $12 000 on them, did you ? 

A. We lent him $12,000.00, but the notes of $13,000 and $7,000 
were to cover other indebtedness. 

Q. 19. Did you let P. Roach have these notes and mortgages 
upon the proposition to let him have them if he would take the 
$12,000 loan ? 

A. I don’t remember any such transaction or offer. 

Q. 20. Do you know Roach ? 

A. Not personally; only by reputation. 

Q. 21. You know him by sight? 

A. Not certainly. 

Q. 22. When and by whom was the mortgage sued upon trans- 

ferred to Winslow, Lanier & Co. ? 
105 A. I don’t know. Most of the time after I left the presi- 
dency of the bank I was under treatment in New York, and 
therefore am not familiar with much of the business during my 
absence. 

Q. 238. How much did Winslow, Lanier & Co. pay for said 
mortgage ? 

A. I do not know. 

Q. 24. Who does? 

A. I presume the present officers of the bank—the officers who 
have access to the books—the president and cashier. 

Q. 25. Why was the $7,000 mortgage sued upon in Colville’s 
name? 

A. Asa matter of law I have to refer you to the attorney to an- 
swer that question. 

(). 26. Is Mr. King the attorney for the present bank ? 

A. Yes, sir. 

Q. 27. When was the transfer made to Winslow, Lanier & Co., 
and what was transferred, and upon what consideration ? 

A. I can’t tell the time, nor do I know the particulars of the 
transaction. 

Q. 28. It was after July Ist, 1879, was it not? 

A. Yes, sir; it was done by this bank. 

Q. 29. The debt against Nash was then years past due, were they 
not ? 

A. If it refers to the old indebtedness it was. 
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Q. 30. The two mortgages you say were collateral to the $12,000 
and the old debt. State what other collaterals you had to old debt 
and what it was. 

A. There were two railroad bonds; I don’t recollect what road, 
but regarded by us of little value. 

Q).¢ 31. Do W inslow, Lanier & Co. hold the mortgage for collection ? 

A. I suppose the morteage was transferred with the notes when 
sold, but cannot say cert ainly. 

(). 32. The transfer of these old debts by you, as trustee, to 

106 the bank, and by bank to Winslow, Lanier & Co., seem to 

me sounusual that I would ask you for the reasons and in- 
ducement to the transactions. 

A. I, as trustee, only transferred to the present bank. The trans- 
fer to Winslow, Lanier & Co. I have stated I do not know the par- 
ticulars. 

Q. 33. [wish you to state if the present Com’] Bank is not now 
the owner of the old debts and the $12,000 debt of Nash ? 

+ A. I can’t state that; I don’t know. 

Q. 34. You are in the bank as a director almost daily ; been there 
to-day since subpoena? . 

A. Yes, sir. 

Q. 35. May I ask you why you cannot tell who is owner of the 
Nash claims ? 

A. Beeause [ paid very little attention during the past year or two 
to the affairs of the bank, being absent from the city frequently. 

Q. 56. Look at the papers now shown you; annex them to your 
answer. State who wrote them and if the statement re true. 

A. I can’t say certainly who wrote any of them, and don’t know 
the record; the books will show. 


(The papers hereto referred to are marked Exhibits “A,” “B,” 
and “C,” and annexed to this deposition.—I. J. D., notary.) 


Depositions adjourned by consent until Monday, October 11th, 
A. D. 1880, at 9 a. m. 

Depositions resumed at the above time. 

Present: Judge Mallon for defendant-, and Hon. Rufus King for 
aa 


Q. 57. If you transferred the old assets to new bank how did 
‘i happen the $7,000 was sued by Colville, and to whom 
107 did Colville transfer it after suit began ? 
A. I can’t tell. 

Q. 38. How much is now due from Nash to Com’] Bank, and what 
W ould the two collaterals amount to—the $15,000 and $7,000 mort- 
gages ? 

A. I don’t know what is now due; that is a matter of reeord with 
the present bank. ‘The two mortgages would amount to the principal 
and interest. 

Q. 59. Is it customary among bankers to take old notes from an- 
other bank without indorsement and then sue the makers? Is there 
anything unusual in this transaction ? 
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A. I don’t know what is customary in that respect. I can’t an- 
swer the latter question unless it is more definite. 

‘Q. 40. Is it not true that the notes evidencing the debt against 
Nash have been. separated from the collaterals, ‘and only one col- 
lateral sent to Winslow, Lanier & Co. ? 

A. I believe but one was sold to Winslow, Lanier & Co. 

Q. 41. If, now, you eredit the proceeds of the $7,000 mortgage on 
the $12,000 loan how much would be due on the Winslow, Lanier & 
Co. claim or collateral ? 


(Juestion objected to as irrelevant by plaintiffs’ counsel. 


A. I ean’t answer. I don’t understand the question as stated. 
Q). 42. Why did the Com’! Bank separate the notes evidencing the 
debt from the collaterals ? 


A. It is very customary to sell the collaterals to pay off the in-~ 


debtedness. 

Q). 45. When you took the $15,000 and $7,000 mortgages from 

Nash and loaned him the $12,000 state what old debts he then owed 
the bank; specify them, name and amount. 

108 A. AsI recollect they amounted to between $5 and $6,000.00. 
I cannot give the amounts of the separate notes; there were 

several. I don’t remember particularly whether they were all his 

own notes or business paper. 

(). 44. You said above it was customary to sell the collaterals to 
pay the indebtedness. Do you mean to say Winslow, Lanier & Co. 
can collect the $13,000 without reference to what Nash owes the 
bank ? 

A. Yes; they have got nothing to do with what he owes the bank. 

(). 45. Is there anything unusual in Winslow, Lanier & Co. sueing 
[on] this paper instead of returning it to your bank, where they 
obtained it? 


A. I don’t know that there is. I don’t know the particulars of . 


the sale. 

(). 46. I see by the court papers that neither you, as trustee, -or 
your new bank indorsed this paper. Anything unusual in that? 

A. I don’t know that there is. 

(). 47. Are not Winslow, Lanier & Co. collecting this for the new 
bank, and has not Mr. King, as attorney, the control of the elaim? 

A. I will have to refer you to the bank for all the particulars. 

(). 48. | a you to answer. Do you not know the fact 1s sub- 
stantially as [ ask? 

A. I do ate know the particulars of the sale to Winslow. I was 
absent from the city. 

Q. 49. Who made this sale, and who was authorized to make it? 

A. I can’t tell; that information can be obtained from the present 
bank. 

().50. You are in the bank as a director, and who do you mean 

by the present bank? 

109 A. I mean the officers of the present bank. 


The plaintiffs except to the relevancy and the competency of all 
S—200 
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the foregoing testimony, and, without waiving said exceptions, now 
cross-examine. 


Cyross-examination: 


XQ. 1. If you have any knowledge as to the agreement and 
consideration upon which the two notes of Mr. Nash for $7,000 and 
$13,000, respectively, which have been referred to, and the two 
mortgages by Mr. and Mrs. Nash for securing payment of the same, 
were executed and delivered, please state the same fully. 

A. They were given for the purpose of securing a loan of $12,000 
and the balance of an indebtedness, of between $5,000 and $6,000, due 
by Mr. Nash to the bank. 

XQ. 2. By and between what persons was this agreement nego- 
tiated ? 

A. The loan was authorized by the board. I do not remember 
whether the arrangement with Mr. Nash was made by Mr. Colville, 
who was cashier, or by myself. Proposals for loans were made either 
to Mr. Colville or to myself, and such proposals were referred to the 
board. 

X Q. 5. You say $12,000; please state whether the agreement for 
new pivaners was limited to that amount, or whether it did not 
admit of securing a larger amount if Mr. Nash should require it. 

A. It was made to cover Mr. Nash’s indebtedness which existed at 
that time, and may have been to embrace a still further small ad- 
vance, but [ don’t think that anything of that kind was conditioned 
on the loan. 

XQ. 4. Was there not, in fact, a further advance of $1,000 
110 = made upon these collaterals to Mr. Nash shortly after the ad- 
vanee of S12,000? 

A. I do not remember that there was; the cashier. and not the 
president, is the one who carries out the instructions of the board in 
regard to ‘loans. 

X Q. 5. In the negotiations for the loans did Mr. Nash state for 
What object or purpose he wanted these advances; if so, what 
was it? 

A. Ile stated they were for the purpose of paying other indebted- 
ness of his outside of the bank. 

X (. 6. What consideration was offered to induce the bank to 
make him these further advances ? 

A. It was that the old indebtedness of Mr. Nash would be paid or 
secured. 

X Q. 7. [low secured ? 

A. By the notes of $18,000 and $7,000 secured by mortgage of 
property belonging to Mr. ‘and Mrs. Nash. 

X Q.S. Have youany personal knowledge of the transaction be- 
tween the Commereial Bank and the plaintiffs as to the note and 
mortgage now in suit ? 

A. No, I have not. 

X Q. , Referring to question 41, to which have answered above, 
do you know either the total amount which was due from Mr. Nash 
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to the Commercial Bank or the amount which was realized by the 
bank on the $7,000 mortgage ? 
AA. I do not. 
ELLIOTT H. PENDLETON. 


D. J. O Connell. 


D. J. O'ConneE Lt, being first duly sworn, deposes and says as fol- 
lows: 
111 Q. 1. Please state your business in 1876 and whether you 
were present at the Com’l Bank when Nash got a loan for 
$12,000. If so, state what was said and done and by whom. 


Question objected to by plaintiffs — to the relevaney and compe- 
teney as against them. 


A. At that time I was book-keeper for the firm and was present 
at the time he got the loan from the Commercial Bank; the only 
thing that I can remember about any conversation that took place 
was the conversation between Nash and Mr. Pendleton regarding the 
amount of money to be loaned, Nash wanting $12,000 and Pendle- 
ton saying that he had previously asked for but $10,500.00; there 
was a conversation that took place between Colville and ourselves— 
Nash and myself—three of us, at the foot of the stairs of the Com- 
mercial Bank, four or five days previous to the loan; that is just 
the time they agreed to take it, saving that the directors had agreed 
to make the loan needed at the time to compromise with his credi- 
tors, previded he would do the best he could to get same party to 
take the Isat trom the bank, and he said at the time that the bank 
was not in the habit of loaning money on that kind of security for 


so long time. 
().2. State if anything was said about the old debt of Nash. 


Same objection as in one above. 

A. Not that I know of; there was nothing said about it at all. 

().3. Then what were the $13,000 and $7,000 mortgage-collateral 
for? 


Same objection as above. 


A. They were collateral for the $12,000.00 note ; that was all at 
that time. 

().4. What old debts had the bank then of Nash & Co. and what 
collaterals had the bank ? 


112 Same objection as above. 


A. There were notes as follows: One note of I. C. Weir, indorsed 
by L. C. Weir, for $265.00; date and time I can’t remember; they 
have the notein their possession and can ascertain the date from 
that; one note of John Nash & Co. for $283.86, secured by three 
notes of Evans, Clifton & Co.; Evans, Clifton & Co.’s note, secured 
by a trust mortgage to William Means, trustee, and one note of John 
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Nash & Co. for $1,368.75, to which was attached as collateral one 
note of D. C. Pierce of same amount, date and time unknown to me. 
All of these notes above mentioned were renewed from time to time 
by the bank as they became due, the bank always holding these 
same notes as collaterals. They also had one note of the I., C. & L. 
Railway Co. given to Nash & Co. by the said railroad Co. previous 
to their going into the hands of a receiver. This note they held as 
collateral for a note of John Nash & Co.’s for same amount and which 
they carried until, | think, some time in the year 1878, when the 
receiver paid the R. R. Co.’s note and the bank returned John Nash 
& Co.’s note to me. I never had anything to do with John Nash’s 
private account. I know nothing whatever about it, except what I 
heard him say. In making the foregoing statement I have used the 
paper marked Exhibit “ C,” annexed to E. Hf. Pendleton’s deposi- 
tion, to refresh my memory. 

Q.5. Were you the book-keeper until Nash & Co. made an assign- 
ment; are you the assignee, and did the Com’] Bank or Winslow, 
Lanier & Co. make proof to you of the claim or debt? 

Same objection as above. 

115 A. Yes. I was book-keeper and am assignee; the Com’! 
Sank made proof of claim to me. 

Q.6. Did Geo. H. Hill, while president of the bank, claim of you 

settlement of the old debts of Nash ? 


Same objection as above. 
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A. He came to see me at the office of John Nash & Co., on Carr 
Str., some two or three months after the assignment of John Nash & 
Co. to me, and claimed that I should pay personally the over-draft 
of $122.45, as they would not have allowed Nash & Co. to overdraw 
their account but for the fact that I had charge of the transaction 
and supposed [ would make it good. Healso asked me to try and 
geet John (meaning Nash) to stop in at the bank and give them new 
notes for the loans to which the collaterals were attached, aside from 
the mortgages, so as to make the bank secure under the mortgage 
for all debts of John Nash & Co. This conversation I repeated to 
Nash and told him not to do it. 

Q. 7. Did the Com’! Bank return to you or to Nash any of the 
collaterals they held for old debt or account for their collection, and 
have you not forgot to mention some Springfield bonds or stocks ? 


Same objection as above. 


A. The Commercial Bunk reported to me through their paying 
teller, M. I. Ingalls, receiver, having paid the I. C.& L. R. R. note; 
they made no report whatever of any interest being received, if any 
was received, simply handing me back the note of Nash & Co. for 

which said I. C. & L. note was collateral; the Springfield 
114. bonks or stock I never saw, as they were attached to John 
Nash’s private paper and had no connection with the firm’s 
affairs. I wish to state in regard to the Pierce note that several 
months after the assignment Mr. Colville asked me what prospect 
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there was for them getting their money out of Pierce. I wrote to 
Pierce at Chicago, and for an answer to his question gave him Pierce’s 
lefter to me. Regarding the Weir note Mr. Ifill asked me when at 
the oftice if I would testify to the facts in the case if they would sue 
L. C. Weir as indorser, saying he thought they could get their money 
from him. This conversation was about the note for $265.00, which 
the bank held as collateral for the $272.40 note. 

(). 8. You say the two mortgages were given as collateral to the 
loan at the time of $12,000. Can you give any circumstances or facts 
additional to what you have stated ? 

Same objection as above noted. 

A. One day Nash and myself were in the bank together; Nash 
told Colville he thought he could sell the house on Sth street for 
$5,000 or $8,500, I forget which amount, but it was one of the two 
amounts. Colville told him to do so, saying they could apply that 
on the money loaned, which would leave but asmall loan and reduce 
the interest very much. Colville asked me on several occasions, 
when at the bank, whether we had succeeded in finding anybody 
to take that loan from them. On one occasion, when getting the 
$12,000 note renewed, I wanted him to make the time of renewal 


longer than 60 or 90 days, as the case might be, and he said, “ No, / 


you might find somebody in less time to take the loan from 
1150 ous.” The reason the bank made the first note of $12,000.00 
sixty or ninety days’ time, as the case might be, was the under? 

standing at the time with Nash that some person (whom I think 
was Patrick Roach) was to loan him the $20,000 on the two mort- 
gages as soon as he would get his (Roach’s) money affairs straight- 
ened up. 

(Q. 9. Where was Ellen Nash when the loan was made? 

Same objection as above. 

A. To the best of my knowledge she was at West Liberty. 

(QJ. 10. Has the Com’] Bank reported to you the proceeds of the 
$7,000 mortgage ? 

Same objection as above. 

A. They have not. 

(. 11. The notes held by the Com’l Bank matured when? I do 
not mean the mortgage notes. 

A. Since the first of January, 1878, there were no renewals to the 
best of my knowledge. 

Mr. King, as counsel for plaintiffs, excepts to all the foregoing 
testimony as irrelevant and incompetent as against such plaintiffs, 
and cross-examination Is waived. 


D. J. OCONNELL. 


Depositions, by consent, adjourned until Tuesday, Oct. 12th, A. D. 
1880, at 9.50 a. m. 

Depositions resumed at above time. 

Present: Judge Mallon, of counsel for defendants, and Ilon. Rufus 
King, of counsel for plaintiffs. 


a 


£ 


; 


f 


/ 


\ 


62 J. F. D. LANIER ET AL., &@., VS. JOHN NASH ET AL. 


Charles B. Foote. 


Cuartes B. Foorr, being first duly sworn, deposes and says as 
follows: 


Q. 1. Are you now and how long have you been president of the 
Commercial Bank of Cincinnati ? 
116 A. Tam now and have been since July 7th, 1879. 
(). 2. Did your bank ask Winslow, Lanier & Co. to take the 
$13,000 mortgage or did they ask you for it? 

A. We asked them to buy it. 

(. 35. When was it sent to them ? 

A. It was sent to them in November, 1879, I think. It was sold 
to them on the I4th of November, 1879. I do not remember the 
day on which the mortgage was sent to them, but it was prior to 
the sale. 

(Q. 4. How much did you sell it for? 

A. We sold it for $13,985.84; that covered one year’s interest on 
the mortgage. Weassumed that the proceeds of the other mortgage 
would pay the other two years’ interest. The amount we received 
from King and Thompson from the $7,000 mortgage—S86,052.72— 
together, with the proceeds of this note—$15,985.84—with one year’s 
interest, would be sufficient to pay Nash’s entire indebtedness to the 
bank. There was an error in that estimate, however, and it fell 
short $412.87, which we still hold against him. 

Q). 5. Please look at the paper now shown you and state if 1t con- 
tains the account or the items as you made up the $13,985.84. State 
who wrote this paper “C” exbibit. 

A. Why, I can’t tell vou about this—this is the old bank. I judge 
it is the handwriting of our book-keeper, Mr. Hollingshead, who was 
book-keeper of the old bank. I can’t tell you whether that is the 
indebtedness as we bought it or not without reference to our books. 

(). 6. Now, state the account and all the items as you made it out 
to produce the $15,985.54. 

A. This $15.985.54 was eredited on the general indebtedness of 

John Nash & Co. 
117 Q. 7. What [ask you for is an account of the bank against 
Nash—all the items for which you held the two mortgages 
as collateral. Now, I request you to furnish copies of your corre- 
spondence with Winslow, Lanier & Co. concerning the claim of 
Nash and the securities. 


The further taking of depositions adjourned until Thursday, Oc- 
tober 15th, 1880, at 250 p. m. 

The taking of depositions resumed at above hour. 

Present: Ifon. P. Mallon, of counsel for defendants; Hon. Rufus 
King for plaintiffs. 


A. Here is a copy of the account, marked Exhibit “ D,” and made 
part of my deposition, and here is the correspondence between the 
bank and Winslow, Lanier & Co., relating to the sale of the note, 
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marked Exhibits “FE” and “ F,” and also made part of this deposi- 
tion. 

4Q. 8. When you got the proceeds of the $7,000 mortgage to whom 
did the same belong—your bank or Winslow, Lanier & Co.? 

A. The proceeds of the $7,000.00 mortgage belonged to our bank. 

Q. 9. On what did you credit it? 

A. On the general indebtedness of John Nash. It is credited on 
the account here as shown in Exhibit “ D.” 

(). 10. Then you kept all the notes, the old and the $12,000 note? 

A. We kept them all. 

Q. 11. And still have them ? 

A. And still hold them 1n our possession. 

(J. 12. When your bank took all these and other suspended claims 
from Pendleton and Sherlock as trustees, did you not do it to ac- 
count for proceeds when collected ? 

A. We took them absolutely. 

(). 13. Did you pay cash for them ? 

A. We did; the note was turned over to the new bank, 
118 among other good assets, in consideration of the new bank 
assuming all the Habilities of the old. 

Q.14. Did you tell Winslow, Lanier & Co. that the $15,000 mort- 
gage was collateral to the debts you still held on to? 

A. We did not. 

(Q). 15. What did you tell them ? 

A. Just what we have got there in the correspondence in Exhibits 
“i” and “ FF.” | 

(Q. 16. Do you understand that your bank can collect the debt 
due from Nash, and Winslow Lanier & Co. colleet the collaterals? 

A. We consider the debt due from Nash as paid by the proceeds 
of the collaterals, and Winslow, Lanier & Co. collect the collaterals. . 

Q. 17. Nash debt was all due before you got it, was it not? I do 
not mean the collaterals. 

A. The entire debt was due before we received it. 

(). 18. What is the debt of the overdrafts ? 

A. I will have it inserted in Exhibit “ D.” 

(). 19. Was it not unusual for Winslow, Lanier & Co. to take this 
mortgage without indorsement by you when you had never dis- 
counted 1t? 

A. No, not at all unusual to take it under that request of ours. 
They had been correspondents of the old bank for a great many 
years, and were correspondents of our bank, which succeeded to the 
old. 7 
Q. 20. Why did they not return it to you when not paid, as is 
usual with banks? Did you not know it would not be paid, and 
did you not request Winslow, Lanier & Co. to sue it, while in the 
meantime you kept your account good with them ? 

A. We had guaranteed the collection of it and expected 

119 Winslow, Lanier & Co. to reimburse themselves from the col- 
lection of the note. They, of course, knew that we — com- 

pelled to pay the note if they failed to collect it from Nash under 
that guaranty. In our balance with them we had no reference to 
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the proceeds of this note at all. Our balance was more or less with 
them, just as our needs required. [I didn’t think it would be paid ; 
I didn’t know whether it would or not. 

().21. This transaction is so unusual IT wish you to state the true 
spirit of it. Are not Winslow, Lanier & Co. suing this claim for your 
benefit ? 

A. Winslow, Lanier & Co. are suing this claim to collect the money 
they paid for this debt. 

(). 22. Have you not paid them back what they paid for it ? 

A. We have not. 

Q). 23. Have you exhibited all the correspondence from them to 
you and you to them upon this business ? 

A. I have exhibited all the correspondence relating to the sale of 
the note. 

(). 24. You do not answer as to all of this business? 

A. There is none of the correspondence here since the maturity of 
the note. | 

(). 25. I wish you to give the correspondence since relative to the 
note—yours and their letters. 

A. I can’t give their letters; their letters to us have been lost; I 
ean produce our letters. 

(). 26. What collateral did you have of Nash’s old debt and what 
did you do with them? 

A. I think there were two Springfield R. R. Londs of $1,000.00 
ach ; I will describe these things more particularly in Exhibit * D;” 
the notes of other parties discounted for John Nash, named in’ Ex- 
hibit “D,” we have charged up to Nash’s account; we hold the 

bonds and the notes. 
120 (). 27. You never tried to collect the notes by suit? 
A. We did not. 

(). 28. Please state what contract you have with Winslow, Lanier 
& Co. as to the collection of this mortgage. 

A. The contract we have with them is shown in that guaranty in 
exhibit “ 1.” | 

(). 29. Did Winslow, Lanier & Co. ever see Nash or the land, or 
know whether the mortgage was first or second ? 

A. I don’t know whether they ever did or not. 

Q).50. I wish you now to bring the rest of your letters, and then 
I wish to examine you on contents of the lost letters. 

Depositions adjourned by consent until Friday, October 15th, at 
9.30 a.m. 

Depositions resumed at the above time. 

Present: Judge Mallon, of counsel for defendants, and Mr. Rufus 
King, for plaintiffs. 

A. I have added the dates to Exhibit “ D” and also a statement of 
the collaterals; here are all the letters that T can find; I presume 
that that is all; these are marked Exhibits “G,” “ H,” “1,” and “J,” 


and annexed to this deposition. 
(). 51. Can you state the purport or substance of the lost letters? 
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A. No; I can’t; my replys would indicate as near as might be the 
ee geo of the letters, but I couldn’t state it. 

Q. 352. When you sent the note and mortgage to Winslow, Lanier, 
& Co., with the statement [that] two years’ Interest had been paid, 
Nash had not paid anything in wo years and no interest had been 
paid on the collaterals ; is that so‘ 

A. In the statement that two years’ interest had been paid it was 
supposed that enough would be coming from the proceeds of the 

$7,000.00 mortgage to pay the two years’ interest; that was 
121 _—i the estimate at the time; but a claim for taxes, I think, sub- 

sequently came up, W hich reduced the amount to this shor tage, 
and also a claim was paid to Mr. Avery for counsel: fees by request 
of Mr. Nash. 

Q. 35. You sent to Winslow, Lanier & Co. the letter of Nov. 28th, 
1879, did you, and did they do as you requested them ? | 

A. I presume they did. 

Q. 54. I wish you now to add to these letters a copy of King, 
Thumpson and Maxwell’s letter you sent to Winslow, Lanier & Co. 

A. That Iam unable to do. I can’t find it. 

Q). 385. Can you give copy of Sherlock’s letter? He was trustee of 
old bank assets. Is that the reason he wrote? 

A. I haven't got a copy of this letter. He did not write because 
he was trustee. Ile was one of its directors. 


Cross-examination : 


Counsel for plaintiffs excepts to each and all of the foregoing in- 
terrogatories, answers, and exhibits as not relevant or competent, 
and, without waiving said exceptions, cross-examines. 

X Q. 1. State when and how the guaranty marked Exhibit “ik” 
was sent to the plaintiffs. 

A. It was sent on November 12th, 1879, and enclosed in the letter 
of that date, marked Exhibit “ I.” 

X Q. 2. Is that the statement concerning the two years’ interest to 
which you refer in answer above to the 32nd interrogatory ? 

A. It * | 

X Q. 3. State whether two years’ interest had in fact been paid at 
the time ‘that paper was sent to the plaintiffs. 

A. It had not. 

X Q. 4. If I understand the transaction, you computed the 

122) = =amount due on Nash’s debt with interest at the time you sold 

the note and mortgage to the plaintiffs, and in estimating 

what amount was necessary to be raised on the collateral which was 

sold to them you allowed and deducted as a credit on the entire in- 

debtedness an amount exceeding that which was afterwards received 

on the $7,000.00 mortgage. Is that the correct version of the mat- 
ter ? 

A. It is. 

X Q. 5. When were the proceeds of the $7,000.00 mortgage re- 
ceived by the bank and credited ? 

A. On November 28th, 1879, as shown in Exhibit “ D.” 
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The witness, desiring to explain his answer to question 3 in chief, 
says that the $13,985.84 covered one year’s interest on the mortgage, 


less the discount from that time until maturity. 
CHA. B. FOOTIE. 


The further taking of depositions adjourned by consent until 
Saturday, October 16th, 1880, at 2.60 p.m. 


By consent of both counsel the taking of depositions was not re- 
sumed on Saturday, Oct. 16th, 1880, at 2.50 pe m., but the same were 
adjourned until ‘T uesday, Oct. 19th, 1880, at 2 130 p.m. 

Present at that time: Judge Mallon, on behalf [of ] defendants, and 
Hon. Rufus King, on behalf of plaintiffs, 


THluGcu CoLviL_eE reealled: 


@. 1. Did vou, as cashier of the bank, soon after the loan of 

$12,000 was made, offer the two mortgages and the $12,000 

123 note to P. E. Roach, and did Roach take them away with the 

consent of the bank for the purpose of examination and de- 

cision Whether he would advance the $12,000 and take the same 
with the collaterals ? 


Question objected to by plaintiff’s counsel as not relevant or com- 
petent as against them. 


A. When I was cashier of the bank a party that I did not know, 
who was accompanied by Mr. Nash, came to us and asked the privi- 
leve of taking the mortgage that we held as collateral to his attorney, 
Mr. Paxton, for examination, and that he intimated to me his in- 
tention of buvi ing the same, and we gave said mortgage to Mr. Nash 
with the understanding that they were to be returned to us as soon 
»s his customer was satisfied, and they were returned to us by Mr. 
Nash, peerontnest. 

().2. What I wish to ask is, did not the bank offer the same to 
ne) for the $12,000 and the interest on it? 

A. Ile never made any offer to us, and we never made any offer 
to him that I remember of. There was no proposition made by him 
to purchase them, only that if he found them to be correct he might 
purchase them. 

Q. 5. Aud you were to sell them to him ? 


Same objection by plaintiff as above, and also to preceeding ques- 
tion. 

A. When we lent the money to Mr. Nash in the first place we lent 
it with the understanding that he was to sell these mortgages and 
reimburse us, and we supposed that this transaction was only ¢ carry- 
ing out the original agreement. 

Q. 4. Have you not stated to Nash, in presence of his attorney, 
that if Roach had purchased the $12 000 note before maturity you 
would have given up the mortgages ? 


Same objection by plaintiffs as heretofore. 
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124 A. I have said that if the mortgages were sold that they 
would be delivered to Mr. Nash or the purchaser upon the 
payment of the loan made to him upon said collaterals. 
Q. 5. Will you answer the above question more directly ? 


Same objection by plaintiffs as above. 


A. Probably; ves, I did. 

Q. 6. Afterwards did Mrs. Nash and her daughter call on you as 
cashier and speak about sale of 8th-St. house, and in that connection 
ask you how much there was against the two collaterals, $15,000 and 
$7,000 mortgages, and you answered $12,000 or $15,000; is that so? 
If not, state the conversation. 


Same objection by plaintiffs as above. 


A. T remember distinctly Mrs. Nash and her daughter calling on 
me in relation to these mortgages, but as to the conversation that 
occurred with them I do not remember. It was during my time as 
cashier of the Commercial Bank. 


Cross-examination: 


Plaintiffs, not waiving the foregoing objection, now cross-ex- 
amine. 


X Q. 1. Had you any authority from the directors for saying that 
the mortgages would or could be delivered up without payment of 
the entire indebtedness due from Mr. Nash to the bank ? 

A. No, sir. 

X Q. 2. Please examine the paper marked Exhibit °C,’ and 
state whether it was not furnished to Mrs. Nash by the bank soon 

after the visit referred to by you in your last answer in clief. 
125 I remember furnishing Mrs. Nash with an account of Mr. 
Nash’s indebtedness. I can’t say whether this is the one or 
not. It isin the handwriting of George Strong, who was our book- 
keeper at that time. 
HUGH COLVILLE. 


Depositions adjourned by consent until Wednesday, Oct. 20th, 
1880, at 2.50 p. m. 


On Wednesday, October 20th, all parties met pursuant to ad- 
journment. There being no witness present, by consent, these depo- 
sitions were adjourned until Friday, Oct. 22d, 1880, at 10 a. m. 


On Friday, Oct. 22d, 1880, at 10 a. m., all parties met pursu- 
ant to adjournment. There being no witness present, by consent, 
these depositions were closed. 
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in the Cireuit Court for the Northern District of Ohio, Western 


Division. 
J. i. D. LANIER et al., Partners as Winslow, Lanier & Co., ) 
Plaintiffs, 
vs. - No. 160. 
JouNn Nasu, Erten Nasu, Morris WaAtsu, et al., De- 
fendants. j 


STATE oF OHIo, _ 
Southern District of Ohio, County of Hamilton, Jj ~ ° 


I, Edward J. Dempsey, a notary public in and for the county of 
Hamilton and State of Ohio, do hereby certify that the depositions 
of Hugh Colville, Elliott H. Pendleton, Daniel J. O'Connell, and 

Charles B. Foote were by me, in pursuance of the notice an- 
126 nexed hereto, taken at the law office of Mallon and Coffey, 

No. 6 W. Fourth St. in the city of Cincinnati, county of 
Hamilton, and State of Ohio; that said depositions were begun on 
Wednesday, October 6th, 1880, at 2 o’clovck p.m.; that they were 
continued from time to time, as noted in the depositions, and that 
they were closed on Friday, October 22nd, 1880, at 10 a. m.; that 
each of said witnesses was by me, before testifying, first cautioned 
and sworn to speak the truth, the whole truth, and nothing but 
the truth ; that said depositions were by me, in the presence of said 
witnesses, reduced to writing; that said depositions were by said 
witnesses respectively signed in my presence; that during the tak- 
ing of said depositions Hon. Rufus King attended as counsel for the 
plaintiffs and Hon. P. Mallon as counsel for John Nash, Ellen 
Nash, Morris Walsh, and Mrs. Mahon, defendants, the said deposi- 
tions being taken on behalf of said defendants. 

[ further certify that the reason why the said depositions were 
taken was that three of said witnesses, viz., Elliott H. Pendleton, 
Charles B. Foote, and Daniel J. O'Connell, reside in Cincinnati, 
Ohio, and the fourth, Hugh Colville, resides in the city of Coving- 
ton, State of Kentucky, each of said places being more than one hun- 
dred miles from Toledo, in the State of Ohio, the place of trial of 
this cause. 

I further certify that the cost of this deposition, $15.00, has been 
paid by John Nash, and that the same is Just and reasonable, and, 
finally, that I am not of kin or counsel to any of the parties to this 

cause, and in no way interested in the result of the same. 
127 In testimony whereof I have hereunto set my hand and 
official seal, at the city of Cincinnati, in the county of Ham- 
ilton and State of Ohio, this 22nd day of October, A. D. 1880. 
EDWARD J. DEMPSEY, 
Notary Public in and for Hamilton County, State of Ohio. 


J. F. D. LANIER ET AL., &C., VS. JOHN NASH ET AL. 69 


Exurpit “A.” Paper referred to by Mr. Pendleton in his deposi- 
tion—question and answer 36. E. J. D., notary public, H. Co., O. 


Decree distributing the money paid by Leon, in substance, as 
follows: 


Purchase-money .-.--- ------------- aaa aesncicalnianiiae apie 7,040 
DEINE © CG ao ois oe his ee nti ncnenn 12 SO 
Commissioners____-_-~.-. --------. eae an 168 95 
a iil il learner iene 20 OO 

Marshall northern dist.-.-----_---..-.-------- 19 20 

TN i il dr allel 21 95 

OO a 

Amount paid the bank_--- ..------ ---- ------- iaievaciandinin 912 28 


6,452 72 


ixuipir “ B.” Paper referred to by Mr. BE. H. Pendleton in his 
deposition—question and answer 386, EE. J. D., notary public, Ham. 
Co., O. 


128 

Due Dee. 1--- = 750 Sept. 29,’77 Made by John Nash. 

Due M’ch 17-- 1,000 Jan’y 138,777 Signed by Dan’! O’Connell. 
M’ch 15__-_-- 12,000 Feb. 10, ’?77 

June 21__-. _- 1,500 Apr. 19, 7°77 

Nov. 26_----- 1,368 75 Sept. 24,’77 Secured by note of D. C. 


Pierce for same am’t, pay- 
able to order of John 
Nash & Co. Endorsed 
by John Nash, per Dan’l 
O’Connell. | 
Dee. 6,’77.--- 2838 86 Sept.4,1877 Secured by 5 notes of Evens, 
Clifton & Co. for 94.62 
each, pavable to John 
Nash & Co. Endorsed 
by John Nash & Co. 
Kach note also has on it 
“Seeured by trust mort- 
gage to Wm. Means.” 
June 23.’77-- 272 40 Note of F.C. Weir—March 22, ’77—en- 
dorsed by John Nash. 


Exuipit “C.” Paper referred to in E. H. Pendleton’s deposition— 
question and answer No. 36. Ie. J. D., not. pub. 


Dr. In account with Commercial Bank, Cincinnati, Ohio. Cr. 
? ’ 

John Nash. John Nash & Co. 
J. Nash _----.---- 1,500 June 21,’77 J. Nash & Co._-- 1,000 Me’h 17, °77 
ee 700) Dec. 1, 7°77 " --- 12,000 15,777 
ow oJ. C. Weir, = 272 40) June 28, ’77 
2,250 oJ. Nash & Co._--~ 9283 86 Dee. 6, °77 
6 --- 1,568 75 Nov. 26, ’77 


14,925 01 


. . — a Magee a REM ree. oct ne é p 
Bi a ep NTRS tw 36 ase ieee eae ot aw!) oe : nm ohana Cee a) Pepe Spe eh 


| etdaneabnbendinnad stamina commindadlnec nici asdcwts,, veramuaaen ae 
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On 


129 Overdraft, Nov. 15, ’77, $122.4 


Statement: 
I NN cehitterseitenicig vo nates essence shee ncbianinstailtaniadibiniatadeiaten 2,250 
te Se ia tee ntieteatinnele een nmin 14,925 O01 
EE mn a Te 6 41 
ac a, sacnnipsaene aeslelins nla didi 122 45 


$17,308 .87 
Debt due Com. B’k secured by mortgage, either 17,503.87 or 
13,000.00. 
Debt due Purcell secured by mort. on small barn. 


Exuipir “DD.” Part of Foote’s deposition referred to in question 
and answer No.9. Ie. J. D., notary public. 


Dr. In account with Commercial Bank, Cincinnati, Ohio. Cr. 
Note Jolin Nash, due Dee. 1, °77... 750 Nov. 14, °79. Proceeds of Nash note sold 

Pmt. to NOV. BE, BETO .cccccccececces 119 33 to Winslow, L. & Co., Nov. 14,1879... 13,985 84 
———— 869 33 Amount received from King & Thomp- 

Note Jno. Nash, due June 21, °77.. 1,400 i, Fr i i acsinndiinicitiaitintiiissnicninn 6,532 72 

ek. Ge THOT. BE, BETO icccccncssccces 291 98 Balane e due Com’! Bank, Nov. 29, °79..... 492 20 


Note — N: ish & ('O., due Nov. 


ceseenesponoonesoovescénsensoncee 1o08 75 


my ‘te Nov. ie Ree ZIs 40 
— Los7 15 
Note * no. UN: ash & Co., due Me he 
CF otdecteshneneetinbionndiindscetes 1.00 
Int to Nov. BR, DUFP .ccncusancssen 215 55 


Note ~~ N: ish & ('O., due Dee. 


Si ee eee ee eben 83 8&6 
nae Poy OE BA, Be cccscnscescses id 70 
—— Ss 328 56 
Note F.C. Weir, due June 23, °77.. 272 40 
int: 60 NOV. BE, ISTO sccnceseccees 51 O83 
— — Ss 328 45 
130 
Overdraft act J. Nash & Co., Nov. 15, IS77 122: 45 
Overdraft act Jno. Nash, Sept. 20, 1877.... 41 
Int. on wp beige ig to Nov. 24, 7. Sa ital adte 18 57 
Counsel fee H. Avery, Nov. 29, 1879.... 100 
Note Jno. i h & Co. _ due Mie h 
ie, RRR re eer 12.000 
Int. ‘to Nov. 14, "TD cccccooseeree 20557 BB 
mm —— 14,557 35 
20,920. 76 20,920 76 
Nov. 29, °79. Balanee due Com’! B’k........ 402 20 


Col-atéeral security : 2 bonds Columbus, Springfield & Cint. R. R. 
Co. of $1,000.00 each, $2,000. 


Exuipir “i.” Part of Foote’s deposition. E. J. D., not. pub. 


The Commercial Bank of Cincinnati hereby guarantees collection 
and payment of the note of John Nash to the order of Hugh Col- 
ville, dated Dee. +, 1876, for $15,000, at 3 years, with interest at 
eight per cent. annually, and the mortgage securing the same, if 
purchased by Mess. Winslow, Lanier & Co. The first two years’ 1n- 


terest has been paid. 
(Signed) CHAS. B. FOOTE, Pres't. 


* 
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131 Exuipir “FF.” Foote’s deposition. Kk. J. D., not. pub. 
CINCINNATI, O., Nov. 12, 1879. 


- 
Mess. Winslow, Lanier & Co., New York. 


Gents: I enclose herewith note of John Nash with mortgage, 
dated Dee. 4th, 1876, at 5 years, with interest at 8 %, for $15,000 ; 
the first two years’ Interest paid. 

I will thank you to place this note to the credit of the bank under 
discount, ¢ and oblige— 


ee P ? 
slbiiasiel ~ Yours, very resp’y, 


(Signed) CHAS. B. FOOTE, Pr’s't. 


Exuipit “G.”  Foote’s deposition. I. J. D., not. pub. 


CoMMERCIAL BANK, CINCINNATI, O., Nov. 28, 1879. 
Mess. Winslow, Lanier & Co., New York. 

GENTS: I have to ask you to notifv John Nash and wife (West 
Liberty, Logan Co., Ohio) immediately by letter that you hold the 
note and mortgages for $13,000 and int., requesting payment eccord- 
ingly at maturity. 

In your letter to them please say nothing concerning the first two 
years’ interest,as the sum collected by us from other collections may 
not prove to be sufficient to pay the entire two years’ interest, as it 

was supposed it would. In case this debt should not be paid 
132. = at maturity I have further to ask that you do not charge it to 

our_ac., but hold_it so that suit can be brought by y you if 
necessary. I enclose a letter to me from our att’ ys, King, Thompson 
& Maxwell, which please read and return to me. 

Very respectfully, CHAS. B. FOOTE, P’s. 


Exuipit “ HH.” Foote’s deposition. I. J. D., not. pub. 
CINCINNATI, Dee. 3, 1879. 
Mess. Winslow, Lanier & Co., New York. 

GentT-: I have your favor of Ist inst. It was intended that the 
guaranty of this bank for the collection and payment of the note of 
Jno. Nash, dated Dec. 4, 1876, at 3 yrs., with S % interest, should 
continue in full foree until the final collection of the debt. This 
guaranty 1s hereby confirmed and continued in full force until the 
final collection of the note. J enclose confirmation from Mr. Sher- 
lock to the same effect. 

Very resp'’t., 
(Signed) CHAS. B. FOOTE, Pres. 


Exuipit “I.” Foote’s deposition. EE. J. D., not. pub. 


COMMERCIAL BANK, CINCINNATI, Onto, Dec. 10, 1879. 


Mess. Winslow, Lanier & Co., New York. 
133 GENT-: I have your favor of Sth inst. inclosing copy ofa 
letter from Mess. Avery & L. Hommedien, attorneys for Jolin 


~I 
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Nash. [shall be obliged if you will reply to Mess. Avery & L. Hom- 
medien, notifying them that unless t-e debt is immediately paid or 
satisfactorily arranged the note and mortgage will be putin suit by you. 

In case suit becomes necessary [ will thank you to place the papers 
in the hands of the Hon. R. P. Ranney, Cleveland, Ohio (unless you 
prefer other counsel), with instructions [to] bring suit in U.S. eir- 
cuit court to foreclose the mortgage in your name. 

You will please refer Judge Ranney to Mess. King, Thompson & 
Maxwell, our att’ys, for any information required for the suit. > 

Of course we bear all the expenses. 

Very resp’t., 
(Signed) CHAS. B. FOOTE, Pres. 
Exuibir “J.” Foote’s deposition. Ik. J. D., not. pub. 
CoMMERCIAL BANK, CINCINNATI, O., Feb. 20, 1880. 

Mess. Winslow, Lanier & Co., New York. 

Gent-: Your favor of the 19th inst.isat hand. [will thank you 
to send the note and mortgage of John Nash to Judge Ranney, of 
Cleveland, in accordance with the terms of my letter of the 10th 
Dee. 

Very resp't., 
(Sioned) CHAS. B. FOOTE, Pres’t. 

4. In the Circuit Court of the United States for the Northern 

District of Ohio, Western Division. 

J. FD. Lanier, Cirras. Lanter, Joun W. Ennis, Epwarp D. 
Adams, Edward Winslow, and Daniel B. Safford, Partners under 
the Firm Name of Winslow, Lanier & Co., Complainants, 

US. 

Joun Nasu, ELLEN Nasu, Epwarp Purceti, WittiAmM HH. West, 
James Walker, Wm. A. West, James Ikernan, James Kernan, 
Jr, Mariah Marquis and J¢tmira Marquis, Partners under the 
firm name of M. & I. Marquis; Wm. Goodrich, Dennis Madi- 
gan, and A. I. Burkhardt & Co., Defendants. 


The complainants will take notice that the defendants, John Nash 
and Ellen Nash and Walsh and Mahon, will, on the 3rd day of 
March, 1851, between the hours of 9 o'clock a.m. and 9 o’clock p. 
m. of said day, take che depositions of John Nash and Icllen Nash at 
the residence of the -:id John Nash, in Monroe township, Logan 
county, Ohio, situate about one mile east of the village of West 
Liberty, in said county, continuing the taking thereof, if necessary, 
from day to day, between the same hours, until completed, which 
depositions ure to be used as evidence on the trial of the above cause, 
the said witnesses living more than one hundred miles from Toledo, 
in the State of Oliio, the place of trial. 

Dated this 22nd day of February, 1881. 

WA. TL. WEST anxp 
JAMES KERNAN anp P. MALLON, 
Alt’ys for John Nash and Ellen Nash. 
135 P. MALLON, 
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Att'y for Walch and Mahone. 
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Service of the foregoing notice acknowledged this 25rd day of 


February, 1881. 


oh | R. P. RANNEY, 


For Comp'ts. 


Depositions of Ellen Nash and John Nash, taken in pursuance of 
the annexed notice, on their ewn behalf, at their residence, near 
West Liberty, Logan county, Ohio, on M’ch ord, 1881. 


Present: Judge P. Mallon, counsel for defendants, and G. K. 
Thompson, counsel for plaintiffs. 


ELLten Nasu, of lawful age, being be me duly cautioned and 
sworn, deposes and says as follows: 


Q. 1. Are you the Ellen Nash defendant in this suit, and where 
do you live? 

A. Lam; reside in Logan county. 

Q. 2. Are you the owner of the farm on which you reside? If so, 
how long have you lived there? 

A. : am the owner; have lived here since 1862. 

Q. 5. Did you make a mortgage for $15,000 on the farm and one 
for $7,000 on a house in Cincinnati? If so, state for what you 
made these mortagages—state all about them, and what was done 
with them, and what you received for them ? 

A. Yes; I made the mortgages referred to—made those mort- 
gages for Mr. Nash to raise money to pay an iron debt. These 
mortgages were given to the Commercial Bank; Mr. Nash got the 
money for them; rec’d $12,000 for them. 

Q. 4. Have you ever had or made any bargain with the Com’! 

Bank about these mortgages ? 
156 A. I have not. 
Q. 5. Have you ever paid the bank interest on them ? 

A. I have not. 

Q. 6. Had you any interest in your husband’s business of John 
Nash & Co.? 

A. No, sir. 

Q. 7 When did you first call upon the Commercial Bank about 
these scene and what was then said about them ? 

A. Before the Kighth-street property was sold I saw Mr. Colville, 
who was eashier of the Commercial Bank at that time. I told him 
we had an opportunity of selling the property, and told him the 
amount I was to get for it, 88,550. OO. He said he was very glad, as 
that would leave very little for use on my farm. 

Q. 8. Please state if you again called at the bank about the mort- 
gages. If so, state w hat was said. 

A. Yes, sir; I did; we were speaking of the mortgages; he said 
he gave my husband $12,000.00; he said when I got the Sth-street 
property sold and paid into the bank the bank would give me a 
little more time on it. 

Q. 9. Did the bank ever claim to you they held the mortgages 
for John Nash & Co.’s account in the bank? 

A. No, sir. 

10—200 


74 J. FP. D. LANIER ET AL, &@., VS. JOIN NASH ET AL. 


Q. 91. How long did John Nash & Co. continue business after you 
made the mortgages ? | 

A. I think about two vears. 

Q. 10. Had you any interest in, or anything to do with, the busi- 
ness 7 

A. No, sir. 

Q. 11. State more clearly what the mortgages were made for— 
that is, What use of the money obtained on them. 

A. Mr. Nash was in debt to the iron company; he wished 
137 to pay them off; the money was used for that. 

Q. 12. When did you first hear of the present claim of the 
bank to charge up $20,000—about—against the mortgages ? 

A. LT heard it a short time before the 8th-street property was sold 
from Mr. King, att’y of the bank. Hetold me the bank would hold 
my mortgages for some notes that Mr. Nash had in the bank long 
before the mortgages were given. I told Mr. King I did not know 
how that could be done,as I knew nothing of them and had 
nothing to do with them, and the property was received. 

(Question and answer 12 objected to by pl’ffs’ counsel for irrele- 
vaney and incompetency.) 


(). 18. Had Mr. King at the time the papers and business manag- 
ine for the bank ? 

A. Yes, sir; at that time. 

Objected to as above. 

(J. 14. Can you state about when this was? 

A. I don’t remember, only just before the Sth-street — was sold. 


(Objected to as above.) 


(). 15. Please state if the bank ever asked you to pay interest on 
these mortgage notes or made any elaim upon them in any way be- 
fore John Nash & Co.’s assignment. 


A. No, sir. 


(Juestion by attorney for Walsh and Mahon: 


Did you and your husband, John Nash, make a mortgage to Ed- 
ward Purcell, the same presented in this ease by Walsh and Ma- 
hon, and is the indorsement of “ Edward Purcell” on the note and 
mortgage for transfer in the handwriting of Edward Purcell, and is 
said mortgage unpaid ? 


A. Yes. 
138 Cross-examilnation: 


X Q. 1. State whether or not you took the notes and mortgages 
referred to in your examination-in-chief to the Commercial Bank 
after their execution ; and, if not, state if you know who took them 
there. 

A. I did not. I believe my husband or Daniel O’Connell did. I 
do not remember which. 

X Q. 2. Had you personally ever had any business transactions 
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with the Commercial Bank previous to the time said notes and 
mortgages were given to the bank ? 

A. No, sir; I had not. 

X Q.3. In your answers Nos. 7 and 8 of your examination-in- 
chief you speak of calling at the Commercial Bank in reference to 
the mortgages ; please state whether or not you had any communi- 
on with any of the bank officials other than Mr. Colville. 

A. No, sir; I had not. 

X Q. 4. In answer to question 10 of your examination-in-chief 
vou say you had no interest in or anything to do with the business 
of John Nash & Co. Will you please state whether or not you had 
any personal knowledge of the state of the accounts of Join Nash 
or John Nash & Co. with the Commercial Bank, particularly as to 
their indebtedness to said bank ? 

A. No, sir; I knew nothing of it. 

XQ. 5. State whether or not you have any personal knowledge 
of the amount loaned to your husband, John Nash, upon the secu- 
rity of the two mortgages, and what disposition was made of the 
money so loaned. 

A. No, sir; I have no personal knowledge on the subject. 

ELLEN NASH. 


139 JOHN Nasu, of lawful age, being by me first duly cautioned 
and sworn, deposes and says as follows: — 

(J. 1. State your former business and relations with the Commer- 
celal Bank of Cincinnati down to your assignment—your account 
with bank, and how it run. 

A. I was a general depositor of money in the Commercial Bank 
from 1858 until Jan’ y, 1878—depositing money and checking it out. 
I done a large manufacturing business ; it principally constituted 
- -wheels and railroad castings, which at times run from $25,000 to 

$30,000 dollars a month; my collections and notes were alw: avs de- 
posited at the Commercial Bank, and eash balances in my favor at 
the bank—semetimes as high as $25,000 dollars. 


Question objected to by plaintiffs. 


(). 2. Please state your account with the bank when you got the 
mortgage loan, and how it run then, down to the assignment. 

A. Account run as it did previously—depositing money one day 
and checking it out as business required it; made collections and 
deposited them in the bank and had notes discounted. 


Objected to as above. 


(). 3. Please state, now, the transaction and contract of the mort- 
gage loan when vou left your wife’s mortgages. 

A. Novy. 18th, 1876, I called on Mr. Colville, cashier of the Com- 
mereial Bank; IT asked him, saying: ITfugh, do vou think I could 
make a temporary loan of $10,000.00 or $11,000.00 dollars for 60. or 

90 days, of which I will give you or the bank ample collateral 
140 security, because | have a proposition from some iron men 
with whom I am considerably in arrears with tron bills for 
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the years 1874 & ’5. They propose, if I pay them a certain amount 
of cash down, they will give me a clear reciept for the account held 
against me. Mr. Colv ille s says he will lay the matter before the 
board of directors aa let me know in a week or ten days. I seen 
him within that time. He told me they would make the temporary 
loan, as I was one of their oldest customers, though they were not, he 
said, in the habit of taking any mortgage security for loans. My 
representing to them that I had a promise from parties that would 
take those securities left with them as collateral and pay them back 
that loan, Mr. Colville said that on that representation I could have 
the loan for 60 days. On the 4th of December, 1876, I went to the 
Commercial Bank with two mortgages, $13,000. O0and 87 000.00, [and ] 
madea note of 60 days for $12,000.00. Mr. Pendleton the president of 
the bank, objected to m: king. the loan $12,000.00, as I represented I 
only wanted $10,000.00 or $11,000.00. He, however, loaned me 
$12,000.00, less the interest, for GO days, on my representing certain 
other r claims. which I did not know of at the time I asked for the 
$T0,000.00 or $11,000.00 dolls. 


(Question and answer objected to.) 


Q.4. For what did you pledge the two mortgages? 
A. For $12,000.00. 


(Question and answer objected to.) 


Q. 5. Did you so tell Mrs. Nash? 
A. I did, sir. I told Mrs. Nash there was only $12,000 dollars 
borrowed on the two mortgages of $13,000 and $7,000.00. 


(Question and answer 5 objected to for incompetency.) 


141 Q. 6. When you gave the note for $12,000, how much 
money did you get? 
A. I got the proceeds of the $12,000.00, less 63 days’ interest at 8 
per cent, 


(Question and answer objected to.) 


Q. 7. Did the bank wish you to get some one to take the $12,000 
loan off their hands? ‘Tell about that. 

A. I told the bank at the time the $12,000.00 note was given thata 
personal acquaintance of mine, Mr. Roach, would take up that loan of 
$12,000.00 and take the mortgage security that the bank held. Mr. 
Roach and myself went into the Commercial Bank; saw Mr. Pendle- 
ton, the president of the bank, before the note matured. Mr. Pendleton 
or Mr. Colville, I don’t know which, gave us the mortgages to have 
them examined by Roach’s attorney, Mr. Paxton. He reported 
them all right, and we returned them to the bank. When Mr. 
Roach and myself went back with the mortgages Mr. Pendleton re- 
marked to Mr. Roach that he wished he would take up that note 

and them mortgages, as they had scarcely made any loans on real es- 
tate or country property mortgages, but as John Nash had been an 
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old customer of theirs they did make that temporary loan to assist 
him through. 
A 


(Question and answer objected to.) 


Q. 8. State now about the old account or account you had with 
the bank when you made the loan [of ] $12,000 and the collaterals 
the bank had for the old account and what became of the collat- 
erals. 

(@. 8. The old ac’p’t of John Nash and John Nash & Co. had 
142. ~=—been running since 1874 & 75 and were constituted by John 
Nash & Co. vetting business men’s notes discounted at Com- 
mercial Bank; when them notes come due the parties who made 
them were not able to take them up, and John Nash & Co. gave 
their notes, attaching these notes as collateral security, renewing 
them from time to time and paying the interest thereon, always at- 
taching these collateral securities. The securities were John Nash’s 
individual note and two Springfield and Columbus bonds of $1,000 
ach, drawing 7 per cent. interest, interest payable semi- -annually. 
The collateral securities of John Nash & Co.’s indebtedness were the 
notes of D. C. Pearce, Evans, Clifton & Co., and L. C. Weir. The 
amount of D. C. Pearce’s note, $1,568.75; Evans, Clifton & Co.’s 
notes, three of them of 894.62 ach, secured by real estate mortgage ; 
L.C. Weir’s note, $272.40. All these collaterals are now held by the 
Commercial Bank. 


(Question and answer objected to.) 


Q. 9. Have thev collected them ? 
A. I don’t know; they have never reported to me or the assignee. 


(Question and answer objected to.) 


Q. 10. Did the bank make any claim to hold Mrs. Nash's mort- 
gages for these other accounts before your assignment? ; 


A. No, sir. 
(Question and answer objected to.) 


@.11. How about the loan as $12,000 or $15,000; there seems 
some difference ; can you explain ? 
A. After the loan of $12,000.00 and the proceeds paid to the iron 
men, I told Mr. Colville, the cashier of the bank, that I had a con- 
tract where I wanted to use $1,000.00 and asked him if I could 
143 borrow a $1,000.00 for 60 days; he said he guessed so; had 
the note made and the procceds placed to my eredit in the 
bank; I paid the note when it became due; in my absence form 
Cincinnati D. J. O’Connell, my book-keeper, made a note to the 
Commercial Bank of $1,006.00, which I find by a statement of the 
Commercial Bank has not been paid; that, added to the $12,000.00, 
makes the $15,000.00. 


(Question and answer objected to.) 
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Q.12. Did you agree or consent that the bank should hold your 
wife’s notes and mortgages for any of the old debt? 
A. No, sir; [ did not. 


(Question and answer objected to.) 


(Q). 13. State now what Colville told you about this matter—I mean 
this mortgage claim. 

A. Mr. Colville told me in the presence of Mr. Rufus King and 
Charles B. Foote, president, and at another time in the presence of 
Judge Mallon, Winslow, Lanier & Co. were not the bona fide owners 
of this mortgage paper, and during his whole term as cashier he 
never had a transaction of that kind with Winslow, Lanier & Co., 
nor did he ever believe they ever dealt any in mortgage securities ; 
he said he was part owner of this claim, and if the Commercial Bank 
received any money for the sale of this mortgage paper he vas en- 
titled to a portion of it; Mr. Colvill- further told me that at any 
time during his being caslier of the bank he would at any time 
deliver up to me, or anybody paying the $12,000.00 loaned by them, 
the notes and mortgages. 


(Question and answer objected to.) 


Q. 14. Did the bank ever return to you the $12,000 note? 
144 A. No, sir. 


(Question and answer objected to.) 


(). 15. Look over the bank account, paper “ B,” in the other depo- 
sition; state what interest Is charged and state also what, if any, part 
of the account is covered by the mortgages of Mrs. Nash. 

A. Interest charged at 8 per cent. on all suspended ac’p’ts; only 
$12,000.00 of the accounts is covered by the mortgages; other 
ac’p’ts have other collaterals. 


(Question and answer objected to.) 


Q). 16. Please look at account “D,” in the other deposition, and 
state what of that account Is covered by the mortgages and how 
much has been paid on the mortgages. 

A. All that the mortgages secures of this account is $12,000.00, 
and a credit on the sale of the Sth-street property to these mortgages 
is 86,532.72; this account 1s correct, I believe, as to dates. 


(Question and answer objected to.) 


().17. How should the $12,000.00 loan be counted as to amount 


now due? 
A. It should be counted $12,000.00 from March 15, 1877, at six 
per cent. interest less the credit by the sale of the Sth-street  prop- 


erty, made Noy. 28th, 1879, at $6,532.72. 
(Question and answer objected to.) 


(). 18. State if Geo. H. Till was president of the bank and when 
and what he said to you about this claim when president. 
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A. George H. Hill was president of the Commercial Bank up to 
July Ist, 1878; I think some time in the spring of 1878, in April 


or May, I met Geo. H. Hill on the street; he asked me to come down 


to the Commercial Bank, take up the old accounts of John 
145 Nash & Co., make new notes for all of them, and pledge the 

mortgages made by Mrs. Nash for $7,000 and $15,000.00 for 
the security of these claims; I told him, No; I would not; that they 
already had collaterals attached to them. 


(Question and answer objected to.) 


Q. 19. In Colville’s deposition he, Colville, says, “When we lent 
the money to Mr. Nash in the first place we lent it with the under- 
standing that he was to sell these mortgages and reimburse us,” «e. 
Now, state fully the agreement with the bank, and whether it was 
ever changed. 

A. The understanding with the bank at the time the $12,000.00 
loan was made — that I was to sell the mortgages and reimburse them 
the $12,000.00 loaned me as an accommodation, and there was no 
conversation, Implied or otherwise, that the mortgages were held by 
the Commercial Bank for other than the $12,000.00. It never was 
changed, nor did Mr. Pendleton or Mr. Colville ever mention to me 
anything about the suspended ac'p’ts of John Nash & Co. prior to this 
loan. 


(Question and answer objected to.) 


Q. 20. When did you make an assignment, and have you paid 
anything since ? 

A. I made the assignment January 18th, 1878. I have paid noth- 
Ing on them since. 


(Question and answer objected to.) 


Q. 21. Did the bank ever claim of you to pay interest on the 
mortgage notes, and did you ever pay any? 
A. No, sir, never did, and never paid any. 


(Question and answer objected to.) 


Q. 22. Did Mrs. Nash have anything to do with your business, 

and had she anything to do with the items in the account 

146 “D” spoken of except the $12,000, and had she any knowl- 
edge of any of these items or transactions ? 

A. She had nothing to do with my business. She had nothing 

to do with the items in the ae’p’t “ D” other than the $12,000.00. The 
other items she never knew anything about them. 


(Question and answer objected to.) 


Q. 23. Which of the other items are older than the mortgages, and 
which have been made since ? i 

A. Those made since, $122.45; overdraft of John Nash & Co., 
$18.57; interest on overdraft on John Nash & Co., 86.41; overdraft 
of John Nash, note of $1,000.00, signed by D. J.O’Connell. All the 
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other items are prior to the $12,000.00 notes. Dates given in account 
“DD,” I believe, are correct to the best of my belief. 


(Question and answer objected to.) 


Counsel for plaintiffs objects to all of the questions and answers 
in the foregoing deposition of John Nash on the ground of their in- 
competency and irrelevancy as against this plaintiff, and without 
waiving said objections now cross-examines. 


Cross-examination: 


XQ. 1. In the letter part of answer 5 in your examination-in- 
chief you say Mr. Pendleton loaned you $12,000, less the interest for 
60 days, upon your representing certain other claims which you did 
not know of at the time you asked for the $10,000.00 or $11,000. 
Please state what claims you refer to In that answer. 

A. They were bills for labor, principally due the moulders and 
hands about the foundry ; that is the reason [asked Mr, Pendleton 

to increase It to $12,000. 
147 X Q. 2. State, if vou een, the date of the $1,000 dollar loan, 
made to D. J. O'Connell for you by the Commercial Bank, to 
which you have testified in answer 11 of your direct examination. 

A. I ean only state it from the statement of the Commercial Bank 
in Exhibit “B,’ which is dated Jan’y 15th, 1877. 

X Q. 3. To what exhibit do you refer ? 

A. L refer to Exhibit “ B,” attached to I. H. Pendleton’s deposi- 
tion in this case, taken October 22nd, 1580. 

X Q. 4. Look at answer No. 15 of your direct examination, and 
tell me when you had the conversation with Mr. Colville in presence 
of Mess. Rufus King and Charles B. Foote, and with Mr. Colville in 
presence of Judge Mallon, to which you there testify. [ want to know 
the dates of each conversation. 

A. The conversation with Mr. Colville in the presence of Mr. King 
and Mr. Foote, in the Commercial Bank, was in August or Septem- 
ber, 1ISSU—I can’t tell the exact date—and the conversation with 
Colville at his office in the presence of Judge Mallon was in Sep- 
tember, 1880. 

[X] Q. 5. State, if you know, whether or not Mr. Colville was an 
officer or employee of the Commercial Bank at the time the said 
conversations took place. 

A. I don’t think he was, but his conversation and his statement 
to me had reference to the time he was cashier. 

[NX] Q. 6. State when and from whom you first heard that Wins- 
low, Lanier & Co. held the $13,000 note aid mortgage now in suit 
in this case. 

A. Heard of it by letter from Winslow, Lanier & Co., which letter 
was dated Dec. Ist or 2nd, 1879. TI have not the letter in my posses- 

sion. I gave it to Mr. i. HL. Avery to answer it. 
148 [X] Q. 7. Did Winslow, Lanier & Co., in that letter, claim 
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to be the bona fide owners of the note and mortgage sued [on] in this 
case ? 


—t A. I don’t recollect. 


Counsel for defendants objects to the above question and answer. 
JOHN NASH. 


In the United States Cireuit Court for the Northern District of Ohio, 
Western Division. 


LANIER e¢ al., P|’ffs, \ 
vs. No. 165. 
Joun Nasu et al., Def’ts. | 


STATE OF OHIO, 
Logan County, f° 


I, George F. Bailey, a justice of the peace in and for said county 
and State, do hereby certify that the depositions of John Nash and 
Kllen Nash were by me, in pursuance of the notice hereto annexed, 
taken at the residence of said John Nash and Ellen Nash, near West 
Liberty, Logan county, Ohio, on March drd, 1881; that each of said 
witnesses was by me, before testifving, first cautioned and sworn to 
speak the truth, the whole truth, and nothing but the truth; that 
said depositions were by me, in the presence of said witnesses, re- 
duced to writing; that said depositions were by said witnesses, re- 
spectively, signed in my presence, and that during the taking of 
said depositions Judge P. Mallon attended as counsel for defendants; 

G. Ix. Thompson, counsel for plaintiffs. The said depositions 
149 were taken on behalf of defendants. I further certify that the 

cost of this deposition, $3.25, has been paid by John Nash, and 
that the same is just and reasonable. And, finally, that Iam not of 
kin or counsel to any of the parties to this cause, nor am I interested 
in the result of the same. 

In testimony whereof I have hereunto set my hand and official 
seal at West Liberty, Logan county, Ohio, this 3rd day of March, 
1881. 

GEO. F. BAILEY, [srar.] 
Justice of the Peace in and for Logan County, Ohio. 


And afterwards, to wit, on the 29th day of September, being a day 
of the June term, A. D. 1883, the Honorable John Baxter, presiding, 
the following decree was entered in this cause in this court, being 
in the words and figures —, to wit: 


Decree. 
Decree and Order of Sale. 
United States Cireuit Court, Northern District of Ohio, Western 
Division. In Chancery. 
J. F. D. LANIER e¢ al vs. JouN Nasu ef al. 


This cause came on to be further heard upon the bill, the an- 
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swers, and cross-bills, replications, exhibits, and testimony, and was 
argued by counsel of the parties. The court thereupon find that the 

mortgage of the lands described in the bill and situated in 
150 Logan county, Ohio, and district aforesaid was duly exe- 

cuted, acknowledged, and delivered by the defendants, E1len 
Nash, otherwise ealled and known as Nellie Nash, and John Nash, 
her husband, to Hugh Colville, and was duly recorded on the 11th 
day of Dee., A. D. 1876, in the recorder’s office of said county, the 
said land being then owned by the said Ellen Nash. 

The court further find that the said mortgage and the note for 
thirteen thousand ($13,000) dollars, which is thereby recited and se- 
cured, was delivered to said Hugh Colville, together with another 
mortgage for $7,000, made to him as trustee by said Nash and wife, 
upon certain real estate in the city of Cincinnati, Ohio, which was 
also owned by said Ellen Nash, and that the said two mortgages 
were Intended and delivered only as security for the loan and ad- 
vances of the thirteen thousand dollars, which was paid in cash to 
the said John Nash by the Commercial Bank of Cincinnati upon 
the delivery of said notes and mortgages to the said Hugh Colville, 
he then being cashier of said bank. 

The court further find that by the foreclosure of said mortgage 
for 87,000 the said bank, on the 28th day of November, 1879, col- 
lected and received the sum of $6,432.72, and that the same is to be 
credited as a payment of that date on said loan of $15,000 so ad- 
vanced. 

The court further find that on the 14th day of November, A. D. 
1879, the said Commercial Bank of Cincinnati sold and transferred 
the said note and mortgage for 815,600, which are deseribed in the 

bill to the complainants, but the court find that the alleged 
151 purchase was a mere device by which the Commercial Bank 

could collect through complainants; that the sale was in 
contemplation of a court of equity, and in fact an arrangement for 
the purpose of collection, and if, in fact, anything more was in- 
tended, the circumstances attending and connected with the sale 
were suflicient to have put the complainants on inquiry, and 
they consequently acquired no other or greater right than was pos- 
sessed by the bank, from whom they derived their title. 

The court therefore find that, after deducting said payment of 
$6,452.72, the sum of twelve thousand six hundred and fifty-eight 
rig (812,658.04) and no more is due to the complainants upon the 
note and mortgage which is set up in their bill, including interest 
at eight per cent. per annum to the date of entering this decree, as 
stipulated in said note and mortgage and allowed by statute upon 
agreement, and that for the payment of said sum, with interest 
thereon at the same rate of eight per cent. per annum, and all costs 
in this cause, the complainants have the prior and paramount lien 
upon the lands so mortgaged, and are entitled to a decree accord- 
ingly. 

The court further find that the mortgage set forth and described 
in the answer and cross-bill of Walsh and Mahon was executed and 
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delivered by Ellen Nash, also called and known as Nellie Nash, and 
John Nash, her husband, to Edward Pureell, who assigned and 
transferred said mortgage to Walsh and Mahon, as set forth in the 
answer of said Walsh and Mahon, and upon the lands tn the said 
answer described, part of the lands in the bill deseribed, and the 

separate property of the said Ellen Nash, and that there is now 
152. due from Ellen Nash to said Maurice Walsh and Jobanna 

Mahon upon said mortgage debt the sum of $7,414.55, with 
interest from Oct. Ist, 1885, at the rate of 7 per cent. per annum, as 
per contract, which sum is a lien upon the lands in the said answer 
of Walsh and Mahon deseribed. 

It is therefore ordered, adjudged, and decreed that the said Ellen 
Nash, or some one for her, within thirty days, pay to the said com- 
plainants, or R. P. Ranney, their solicitor, said sum of $12,658.04, 
with interest as aforesaid, and the costs of this case, and, in default 
of such payment, that an order of sale issue to the marshall of this 
northern district of Ohio, commanding him to sell, as upon execu- 
tion in Ohio, the lands in the bill of complaint mentioned and de- 
scribed. 

It is further ordered, adjudged, and decreed that the said Ellen 
Nash, or some one for her, within thirty days, pay to Walsh and 
Mahon aforesaid, or to Mallon and Coffey, their solicitors, the sum 
of $7,414.58, with interest as aforesaid at 7 per cent. per annum, 
and the costs of this action remaining unpaid, and that, in default 
thereof, that an order of sale issue to the marshal of this northern 
district of Ohio, commanding [him] to scll, as upon execution in 
Ohio, the lands in the answer of Walsh and Mahon deseribed, por- 
tion of the lands in the bill of complaint described. 

It is further ordered, adjudged, and decreed that the marshal, in 
making sales under this decree, for the purpose of preserving the 
separate liens for proper distribution hereafter, shall first sell the lands 

upon which Walsh and Mahon have no lien, and to this end 
158 sand to obtain the best price the said marshal is authorized to 

subdivide said lands into such size tracts or parcels best suited 
to the market, and to gppraise and sell the same accordingly, and to 
report his proceedings*under such order ef sale to this court for fur- 
ther order in the premises. 

And this cause came on to be heard further upon the answers and 
cross-bills of the defendants, Maria Marquis and Elvina Marquis, 
and William H. West, James Walker, William A. West, James Ner- 
nan and James Kernan, Jr., and William Goodrich, and it appear- 
ing to the court that there is due from the defendant, Ellen Nash, 
to the said Maria Marquis and Elvina Marquis, jointly, the sum. of 
one hundred eighty-six and ;'37 dollars by virtue of a Judgment of 
the district court of Logan county, Olio, and that the same is a Hen 
upon the separate estate of said E}len Nash, in said county, from 
the 14th day of April, 1877; and it further appearing to the court 
that there is due from the defendants, John Nash and Ellen Nash, 
to the said William H. West, James Walker, and William <A. West, 
jointly, the sum of three hundred and sixty-four and _,°,°; dollars, 
and for which they have a lien upon the Jands, in said county, of 
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said defendants from the 10th day of November, A. D. 1879, by 
virtue of the mortgage set forth in their answer; and it further ap- 
pearing to the court that there is due from said John Nash and Ellen 
Nash to the said James Kernan and James Kernan, Jr., jointly, the 
sum of seven hundred and twenty-nine dollars, and for which they 
have a lien upon the lands of said defendants from the 10th 
154. day of November, 1879, by virtue of the mortgage set forth 
in their answer; and it further appearing that there is due 
from John Nash and Ellen Nash to the defendant, William Good- 
rich, the sum of one thousand and nineteen and 85, dollars, by 
virtue of a judgment of the court of common pleas of Logan county, 
Ohio, and the same is a lien upon the real property of said John and 
Ellen Nash in said county from the 19th day of October, 1880; and 
it is, therefore, ordered that said John Nash and Ellen Nash pay to 
said several named defendants the sums so as aforesaid found due 
within ten days, in default of which that there be paid to said 
several named defendants out of the proceeds of the sale hereinbefore 
provided for, after satisfying the lens and amounts hereinbefore 
specified, to the complainants and to the defendants, Maurice Walsh 
and Johanna Mahon, the said several sums so last above found due 
the defendants, 1n the order and priority of liens as above named. 


And, thereupon, the said complainants give notice of appeal from 
the foregoing decree, and the court fix the amount of the appeal 
bond at the sum of S500. 


150 Know all men by these presents that we, J. F. D. Lanier, 

Charles Lanier, John W. Ellis, Edward D. Adams, Edward 
Winslow, and D. B. Safford, partners as Winslow, Lanier & Co., as 
principal, and Thomas Sherlock and Joseph N. Kenney, as sureties, 
are held and firmly bound unto John Nash, Ellen Nash, Edward 
Purcell, Maurice Walsh, Johanna Mahon, William H. West, William 
A. West, James Walker, James Kernan, Jr., Maria Marquis, Elvina 
Marquis, [and] William Goodrich in the sum of five hundred dollars ; 
to the payment whereof, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 


Sealed with our seals and dated this 20th day of October, in the 
year of our Lord one thousand eight hundred and eighty-three. 


Whereas the above-bounden Winslow, Lanier and Company, as 
above individually specified as partners doing business, &c., have 
appealed to the next Supreme Court of the United States from 
a decree of the circuit court court of the United States for the 
northern district of Ohio, bearing date the 29th day of September, 
A. D. 1883, in a cause wherein the said Winslow, Lanier & Company 
were complainants and the said John Nash, Ellen Nash, Edward 
Pureell, Maurice Walsh, Johanna Mahon, William H. West, William 
A. West, James Walker, James Kernan, Jr., Maria Marquis, Elvina 
Marquis, and William Goodrich were respondents: . 
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Now, therefore, the condition of this obligation is such that if the 
above-named appellants, Winslow, Lanier & Company, shall prose- 
cute their appeal with effect, and pay all such such damages, costs, 
and expenses as shall be awarded against them as such appellant- 
therein, then this obligation to be void ; otherwise to remain in full 
force and effect. 

ESTATE OF J. F. D. LANIER, DreceaAsen, 
Pr CHARLES LANIER, [SEAL. ] 


Executor. 
CHARLES LANIER. — [sear.) 
JOHN W. ELLIS. siear. 
EDWARD D. ADAMS, [sear 


By EDWARD WINSLOW, Alt’y. 
EDWARD WINSLOW, [seat] 


D. B. SAFFORD. [SEAL.| 
THOMAS SHERLOCK. = [seat] 
‘ JOS. N. KINNEY. [SEAL., 


Signed, sealed, and delivered by Sherlock & Kinney in presence 
of— 
RUFUS KING. 


Sealed and delivered in presence of— 


GEO. 8. JONES. 


[Endorsed :] No. 163. In the cireuit court of the United States 
for the northern district of Ohio. Winslow, Lanier & Co. vs. John 
Nash ct al. Appeal bond. Approved and filed October 26th, 1888. 
M. Welker, judge. 


156 Certificate. 


UNITED STATES OF AMERICA, - 
Northern District of Ohio, Western Division, le 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States for said district and western division, do hereby certify 
the above and foregoing to be a true, correct, and complete tran- 
script of the record ‘of all the proceedings had in said court in the 

‘ause Wherein J. F. D. Lanier, Charles Lanier, John W. Ellis, Ed- 
ward D. Adams, Edward W inslow, and Daniel B. Safford, partners 
under the firm-name of Winslow, Lanier & Company, are the com- 
plainants, and John Nash, Ellen Nash, Edward Purcell, William H. 
West, James Walker, William A. West, James Kernan, James Ker- 
nan, Jr., Mariah Marquis and Elmira Marquis, partners under the 
firm-name of M. & EF. Marquis; William Goodrich, Dennis Madigan, 
Maurice Walsh, and Johanna Mahon, as assignors of the mortgage 
made to Edward Purcell and A. E. Burkhardt & Company, are “the 
defendants, as the same appears from the files and records of said 
court now remaining in my custody. 

In testimony whereof I have hereunto set my hand and aflixed 
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the seal of said court, at my office, in Toledo, in said district, this 
26th day of October, A. D. 1883, and in the 108th year of the Inde- 
pendence of the United States of America. 
[Seal of the Circuit Court, North’n Dist. of Ohio. ] 
AUGUSTUS J. RICKS, Clerk. 


Endorsed on cover: N. Ohio C. C. U. S. No. 200. J. F. D. 
Lanier, Charles Lanier, John W. Ellis, Edward D. Adams, Edward 
Winslow, & D. B. Safford, partners as Winslow, Lanier & Co., ap- 
pellants, vs. John Nash, Ellen Nash, Edward Purcell, Wilham H. 
West, James Walker, et al. Filed 1st November, 1883. 
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Unrrep STATES oF AMERICA, 
Northern District of Ohio, Western Division : 

T, Augustus J. Ricks, clerk of the circuit court of the United States 
in and for said district, do hereby certify that in pursuance oi the 
order in the accompanying writ I have diligently searched the files, 
records, and proceedings of said court in the cause therein named 
to find the omissions from the transcript of record of the proceed- 
ings of said cause named in said writ, and do hereby certify that the 
copy of the note for $13,000.00, made by John Nash en December 
Ath, 1876, payable to the order of Ilugh Colville, and the copy of 
the mortgage to secure the payment of the same, made of even date, 
both hereto attached, is the only note and mortgage referred to in 
the said writ that can be found in said record and proceedings. I 
further certify that the note for $12,000.00, referred to in said writ, 
is lost or misplaced and cannot be found, and that the copy of the 
said note and mortgage herewith returned is a part of the record 
and proceedings of the cause in which Winslow, Lanier and Com- 
pany were complainants and John Nash, Ellen Nash, Edward Pur- 
cell, et al. were defendants, as the same appears from the original now 
on file and in my custody. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at my office in Toledo, in said district, this Sth day 
of November, A. D. 1886, and the 111th year of the Independence 
of the United States of America. 

[Seal of the Cireuit Court, North’n Dist. of Ohio. ] 


AUGUSTUS J. RICKS, Clerk. 


Toe Unirep States OF AMERICA, ss 
[Seal of the Supreme Court of the United States. ] 

The President of the United States of America to the judges of the 
circuit court of the United States for the northern district of Ohio, 
Greeting : 

Whereas in a certain suit in said circuit court between J. I. D. 
Lanier, Charles Lanier, John W. Ellis, Edward D. Adams, Edward 
Winslow, and Daniel b. Safford, partners under the firm name of 
Winslow, Lanier and Company, complainants, and John Nash, Ellen 
Nash, Edward Pureell, ce a/., defendants, which suit was removed to 
the Supreme Court of the United States by vir-ue of an appeal 
agreeably to the act of Congress in such case made and provided, a 
diminution of the record and proceedings of said cause has been 
sugeested, to wit: 

“The transcript of record on file in this court fails to contain the 
following material papers, viz: The note for twelve thousand dol- 
lars ($12,000.00) executed by John Nash to the Commercial Bank 
of Cincinnati on the 4th day of December, 1876, due sixty days 
after the date thereof and discounted by the Commercial Bank of 
Cincinnati, the same being the prinetpag debt, for the eventual 
payment of which the other two notes and mortgages in the tran- 
script of record mentioned were executed and delivered to the said 
Commercial Bank of Cincinnati, viz: One note executed by John 
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Nash to Ilugh Colville, cashier of the said Commercial Bank of Cin- 
nati, on the 4th day of December, 1876, for the sum of seven thou- 
sand dollars (87,000.00), due three years after the date thereof, the 
payment of which was secured by a morigage of even date, exe- 
cuted by John Nash and Ellen Nash, his wife, upon certain real es- 
tate in’Cineinnati, Hamilton county, Ohio, the property of the said 
Illen Nash, and described on pages 35-6 of the transcript of record, 
and the other executed by John Nash to Hugh Colville, cashier 
aforesaid of said bank aforesaid, on the 4th day of December,.in the 
year 1876, for the sum of thirteen thousand dollars ($15,000,000), due 
three vears next after the date thereof, the payment of which was 
secured by a mortgage of even date, executed by John Nash and 
Illen Nash, his wife, to said Colville, cashier as aforesaid of said 
bank, upon certain real estate in Logan Co., Ohio, the property of 
the said I}en Nash, and described in the bill of complaint of ap- 
pellants on pages 1, 2,5 of the transcript of record. And the tran- 
script of record herein also fails to contain the said last-mentioned 
note and mortgage or either thereof.” 

You, therefore, are hereby commanded that. searching the record 
and proceedings in said cause, vou certify what omissions, to the ex- 
tent above enumerated, you shall find to the said Supreme Court of 
the United States, so that you have the same, together with this writ, 
before the said Supreme Court forthwith. 

Witness the IHlonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 26th day of October, A. D. 
1SS6. 

JAMES HT. McK ENNEY, 
(Clerk of the Supreme Court of the United States. 


$15,000.00. CIncINNAtI, December tth, 1876. 


Three vears after date [ promise to pay to the order of Ilugh 
Colville thirteen thousand dollars, payable at the Commercial Bank, 
value received, with int. at eight per cent. per annum, int. payable 
semi-annually. 

Due Dee. 7th, “79. 

No. —. JOIN NASH, 


On the back of the above note is the following indorsement: 
“Tlueh Colville. 


Know all men by these presents that John Nash and [Hen Nash, 
his wife, of Logan county, Ohio, in consideration of thirteen thou- 
sand dollars (815,000.00) to them paid by Ilugh Colville, of Cinecin- 
nati, {lamilton county, Ohio, the receipt whereof is hereby acknowl]- 
edged, do hereby grant, bargain, sell, and convey to the said Hugh 
Colville, his heirs and assigns, forever, the following-described real 
estate, to wit: Lot No. one (1), as surveyed by A.A. Harbison, county 
surveyor, on the 25 and 26 days of July, 1845, beginning at a stone 
in the West Liberty road, corner sections 21, 22, 27, & 28: thence 
east, with the north line of see. 21, 320 poles to the corner of see-. 21 
and Io: thence, in continuation of said line, 66 poles, making in all 


386 poles, to a pile ef stone in dry channel of creek crossing Otter 
creek at 42 poles and Urbana and Zanesfield road at 252 poles; 
thence south 633 west 121 poles to a stone in edge of the pra-rie 129 
links ’S. to 62 W. from a burr oak crossing Mackacheck creek several 
times; thence south 11° west 48 poles 7 links to a stone on bank of 
creck crossing creck at 8} and 12 poles: thence south 51° west 52 
poles 9 links to a stone crossing creek at 15 and 6} poles; thence 
west 262.5 poles to a stone in west line of see. 21; thence with said 
line north 130 poles 7 links to beginning, containing two hundred 
[and] forty-four acres and ;,\, of an acre. South part of section 
No. 16, 7.5, R. 18, M. R.S., as follows: Beginning at 5. W. corner 
of said section at a post in a pra-rie; thence N. 2° I. 126 poles to a 
stone, Venita R. Runkle’s southwest corner; thence north SS5° east 
101.2 poles along said Runkle’s south line to a stone in the Ludlow 
line; thenee south 18° east along suid Ludlow line to the southeast 
corner of said section; thence south SS5° west 140.4 poles to 
the place of beginning, containing nine-six acres, more or. less, 
reserving and excepting out of the above-described ninety-six 
acres 1] acres now owned by <A. Sanders Piatt, beginning at 
two jack oaks, southeast corner of said section 16 in Ludlow’s line; 
thence west 77 poles to the center of the county road: thence north 
with the center of said road 754° east, 75 poles to a stone in the 
Ludlow line; thence with said Ludlow line south 20° east, 24 poles 
crossing the old channel of Mackachuk creek, at) S poles to begin- 
ning, the amount hereby intended to convey being three hun- 
dred & twenty-nine acres, more or less; also, another jot of land 
In sald county, beginning at a stake, corner between sec. 15, 16, 21, 
& 22,1n a prairie; thence with the line of see. 22 west 6 chains and 
7) links to a burr oak 5 inches in diameter: thenee north 52° east, 
YS links: thence N. 553° E., 8 chains & 32 links to a wild cherry 6 
inches in diameter: thence N. 273° E., 52 links in the line between 
sec. 22 and 16; thence with said line S. 4 chains & 7S links to the 
beginning, containing one acre & ,°,°, of an acre of land, being 
part of the S. I. quarter of sec. 22, town. 5, range 15, and being 
sume premises conveyed by John O. A. Runkle & Anna I. Runkle, 

his wile, to EHen Nash by deed recorded in book 5S, page 47S, in 

the recorder’s office of Logan county ; also, the following-described 

real estate, to wit: All that certain tract of land in de the county of 
Logan and State of Obio, and in the Congress district, so called, 

bounded and deseribed as follows: Being fractional section number 

seventeen and part of fractional section No. twenty-three, of town. 

live, of range thirteen, in Logan county, Ohio; beginning at the. 
southeast corner of said section No. seventeen, at a post in Ludlow's 

line; thence with said line N. 18?° W., 256.6 poles toa point in the 

river 8 feet east of the northeast corner of the bridge; thence down 

the river on the northwest side thereof at the water's edge to a post 
from which the said corner at the bridge bears N. 48° E., 85 poles; 

thence S. 15° E., 9.5 poles, crossing the river twice, cutting off a large 
bend to a post; thence continuing down the river as betore to a post 

in the line of John Kelley’s land at the mouth of a spring branch: 
thence S. 1° W.,56 poles, running in the river from one to eighteen 
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poles, and crossing it at 34 poles to a post, corner to said John Kel- 
ley’s, from which a willow 5 inches in diameter, marked with two 
transverse cuts near the root, bears 8. 613° I¢.,125 links; thence 5. 
104° E., 96.3 poles, crossing the river at 11 poles to a post in the 
south line of said section No. 25; thence 8. 89° E., 141.10 poles to 
the place of beginning, containing one hundred and forty-one acres 
and seventy-seven hundredths of an acre (141.77), be the same more 
or less, except about one acre on the east side of the road now 
traveled, called the Ludlow road, and subject to the reserva- 
tions contained in a deed from Charles Moots and wife’ to John 
Nash, in book 43, pages 291-’2 of the recorder’s office in said 
county; also that certain other tract of Jand in said county of 
Logan and State of Ohio, being part of section No. twenty-three, 
town. five, range thirteen, M. R.S., beginning at a post in the south 
line of said section southwest corner to land once belonging to 
Charles Moots; thence N. 885° W. 59.4 poles to a post; thenee N. 
73° W. 79.7 poles, crossing Mad river, toa post; thence N. 873° Ef. 
56.4 poles, crossing Mad river, to a post from which an elm tree six 
inches in diameter bears south 10° east 73 links; thenee 8. 10° E. 
104 poles crossing Mad river twice to the place of beginning, con- 
taining thirty-two acres and thirty-seven hundredths of ai acre. 
(32.57 acre); also that certain other tract of land in said Logan 
county and State of Ohio, being the north part of section 16, town. 
5, range 15, M. R.S., as surveyed by O’'Tfayes on the 28th day of 
July, 1862, beginning at e stone original nerthwest corner to said 
section; thence S. 2° W. 198.2) poles to a stone in the west line of 
said section; thence N. S8° Ee. 101.2 poles toa stone in the Ludlow 
line; thence N. 18° W. with the present bearing of said Ludlow 
line 211 poles toa stone in said line original N. E. corner of said 
section, from which a black oak 16 inches in diameter bears N. 773° 
W. 19 links, and thence 5. $83° W. 28 poles to the place of begin- 
ning, containing eighty acres, more or less; all satd premises being 
the same conveyed by William L. Avery to Ellen Nash by deed 
recorded in book -S, pages 542-'5, in recorder’s office of Logan 
county. 

And all the estate, title, and interest of the said John Nash and 
Kilen Nash, his wife, either in law or equity, of, in, and to the said 
premises, together with all the privileges and appurtenances to the 
same belonging, and all the rents, issues, and profits thereof; to have 
and to hold the same to the only proper use of the said Ilugh Col- 
ville, his heirs and assigns, forever. 

And the said John Nash and Ellen Nash, his wife, for themselves 
and for their heirs, executors, and administrators, do hereby covenant 
with the said Hugh Colville, his heirs and assigns, that they are the 
true and lawful owners of the said premises and have full power to 
convey the same, and that the title so conveyed is clear, free, and 
uniecumbered ; and further, that they will warrant and defend the 
same against all claim or claims of all persons whomsoever: Pro- 
vided, nevertheless, That if the said John Nash shall well and truly 
pay, or cause to be paid, to the said Hugh Colville the sum of thir- 
teen thousand dollars ($13,000.00), with interest from the date hereof, 
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at the rate of eight per cent. per annum, according to the tenor of 


said Nash’s promissory note of even date for the sum of $13,000, 
pay: able at the Commercial Bank of Cincinnati three years after 
date;‘with interest at the rate of eight per cent. per annum, to the 
order of said Hugh Colville, then these presents to be void. 

In witness whereof the said John Nash and Ellen Nash, his wife, 
have hereunto set their hands and seals this fourth day of Decem- 
ber, in the year of our Lord one thousand eight hundred and 
seventy-six. 
JOIN NASH. — [Sear 
MLLEN NASI. [Sear 


Signed, sealed, and acknowledged in presence of us— 
EO. W. POLAND. 
W. A. PURTLDCARGH. 


Witness: 
RUFUS KING. 
HUGH COLVILLE. 


THe STATE OF OIFTO, » 

County of ¢ ‘hampaign, j ” 

se it remembered that on the 4th day of December, in the vear 
of our Lord one thousand eight hundred and seventy-six, before 
me, the subscriber, a notary public within and for said county, per- 
sonally came John Nash and Ellen Nash, his wife, the grantors in 
the foregoing mortgage deed, and acknowledged the signing and 
sealing thereof to be their voluntary act and deed for the uses and 
purposes therein mentioned, and the said Ellen Nash, wife of said 
John Nash, being examined by me separate and apart from her said 
husband, and the contents of said mortgage being by me made 
known and explained to her, as the statute directs, declared that she 
did voluntarily sign, seal, and acknowledge the same, and that she 
is still satisfied therewith, as her act and deed for the uses and pur- 
poses therein mentioned. 

In witness whereof I have hereunto subscribed my name and 
affixed my notarial seal on the day and year aforesaid. 

[SEAL. | GEO. W. POLAND, 
Notary Public, Champaign County, Ohio. 


Qn the back of the mortgage was the following indorsement : 

2.50 paid by W. W. & K. Received Dee’r 11th, 1876, at 5 o'clock 
p.m. Recorded Dee’r 12, 1876, in Logan county, Olio, volume 
2, pages 106, 107, & 108. J. Ou Sweet, recorder. 

nay ponte >] Sup. Court U.S. 1886. October term. No. 200. J. 

. D. Lanier ef al, app'ts, vs. John Nash ef a/. Writ of certiorari 
i return. Filed Nov. 15, 1886. 

[Stamped:] Office Supreme Court U.S. Filed Nov. lo, L885. 
James H. Mclkenney, clerk. 
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upreme Gourt of the United States. 


O«roBer Tena. PSs. 
NO. PE). 


 ¥ I. 1). LANLER ef at, Partners as Woasloie, Lanier JV 
().. lL pp ants. 


re. 


JOHN NASHID ef al, Appelfves. 

. 

And now come the appellees, John Nash aud Icllen 

Nash, his wife, and move the court for an order 

restraining Wilham Goodrich, a party to this suit, 

from all proceedings In execution In the eourt of com- 

mon pleas of Logan county, Ohio, on the judgment 

sued on herein. and whieh hias been carried into a de- 

cretal order ot sale by the cireuit court of the United 

States for the northern district of Odio. Transcript, 
pp. 21-22, 81, 82, 83-84. 

DAVID S. LLOUNSIELL, 

f / 


rte 


Solicitor fy } bpp 


pe Pp oe —— ms —- 


STPREMBCOURT OF THRUNITED STATE 


OCTOBER TERM, 1886. 
WO. 200. 


J. F. D LANIER, Er <Au.. Partners as WINSLOW, LAN- 
IER & CO., APPELLANTS. 
VERSUS 
JOHN NASH, Er Au., APPELLEES. 


And now comes the Appellees, John Nash and Ellen Nash, 
his wife, and move the Court to dismiss the appeal of the Ap- 
pellants herein, upon the ground that the suit does not really 
and substantially involve a dispute or controversy properly 
within the jurisdiction of the Federal Courts, and that the Ap- 
pellants in said suit have been improperly and collusively made 
ussignee and complainants in the Circuit Court, in this case, for 
the sole purpose of creating a case cognizable in the Federal 
Courts, and that the claim sued upon in this suit belongs ex- 
clusively to the Commercial Bank of Cincinnati, and is held in 
trust for them by Thomas Sherlock and Elliott H. Pendleton, 


Trustees of said bank. 
- DAVID S. HOUNSHELL, 


Attorney for Appellees. 


Hon. Rufus P. Ranney, Solicitor for Appellants in the above enti- 


tled cause : 

You are hereby notified that on Monday the 15th day of 
November, 1886, or as soon thereafter as counsel can be heard, 
the Appellees in the above entitled cause, will submit to the 
Supreme Court of the United States, the foregoing motion to 
dismiss said cause and said appeal, and said motion will be 
filed in said cause in the mean time, as soon as practicable. 

DAVID S. HOUNSHELL, 
Solicitor for Appellees. 


OcTOBER 1886. 


N THE 
- 4 


SUPREME COURT OFTHE UNITEDSTATES 


OCTOBER TERM, 1886. 


wTO. 20°. 


J. FF. D. LANIER, Er Au., Partners as WINSLOW, LANLER 
& CO. APPELLANTS, 
VERSUS 


JOHN NASH. Er An... APPELLEES. 


And now come the Appellees, John Nash and Ellen Nash, 
his wife, and renew their motion filed herein, bearing date .Jan- 
uary 31st, 1887, asking for a restraining order against William 
Goodrich upon the grounds therein mentioned, and upon the 
additional ground that the said Goodrich has caused another 
and second execution to be issued against the said Appellees, 
John Nash and Ellen Nash, his wife, in the present month of 
February, 1887, and for a rule against the said Goodrich, he 
being a party to this suit, to show cause why he should not be 
attached for contempt, for causing said last execution to be is- 


sued, in violation of the supersedeas in this cause; pending the 


/ 


motion fora restraining order bearing the date above’ men 


tioned. 
DAVID S. HOUNSHELLE. 


Solicitor for Appellees. 


=) 


Messrs. Lee, Brown & Kincaid; and Messrs. McLaughlin & 
Dow. Attorneys for Wm. Goodrich, and William Goodrich: 
GENTLEMEN: —You are hereby notified that on Monday, the 

28th day of February, 1887. or as soon thereafter as counsel 
‘an be heard, the Appellees, John Nash and Ellen Nash, his wife, 
in the above entitled cause, will submit to the Supreme Court of 
the United States the foregoing motion for a restraining order, 
and rule to show cause why the defendant, ‘ioodrich should not 
be attached for contempt, and said motion will be filed in said 
cause in the meantime as soon as practicable. 


DAVID S&S. HOUNSHELL, 


Solicitor for Appellees. 


The Atliant John A. Nash, states that on the 19th day of Feb- 
ruary, 1887, the defendant, William Goodrich, knowing of the 
pendency of a motion in the Supreme Court of the United 
States in this suit, vet undetermined, asking for a restraining 
order against him, the said Goodrich, caused an execution to be 
issued against the Appellees John Nash and Ellen Nash, his wife, 
from the Common Pleas Court of Logan County. Ohio, upon 
the judgment sued upon in this case, in the Circuit Court of 
the United States for the Northern District of Ohio, -held at 
Toledo, and that said execution is now in the hands of the 
Sheriff of Logan County, Ohio. who is proceeding to execute 
the same. 

Au office copy of said execution is herewith filed, and made 
part of this affidavit. Marked Exhibit A. 

And the Affiant further says, that he mailed a copy of the 


above motion and affidavit accompanying the same to 


( 
Messrs. Lee, Brown & Wincaid, attorneys for William Good- 
rich, to their address at Toledo, Ohio, and Messrs. McLaughlin 
& Dow, attorneys of William Goodrich, in the Court of Com- 
mon Pleas of Logan County, Ohio, to their address at Belle- 
fontaine, Ohio, and to William Goodrich, himself, at his sd- 
dress, at Mae-a-Cheek, Ohio. 
JOHN A. NASH. 
Subseribed and sworn to by the Affiant, John A. Nash, this 
25d day of February, 1887. 
MARION M. KENNEDY, 


Notary Public in and for Logan County, ©. 


(Exuibir A.) 
VENDI. EXPONAS. 


THE STATE OF OHIO, } 
Logan County. \ 
To the Sheriff of our said Logan County—Greeting: 
WHEREAS, By our Writ of Execution, Fieri Facias, which 
we lately commanded you that of the goods and chattels, or 
for the want thereof, then of the lands and tenements of John 
Nash and Nellie Nash in your bailiwick you cause to be made 
four hundred dollars, which William W. Goodrich, lately in our 
District Court of Common Pleas, begun and held at the Court 
House in Bellefontaine, in said Logan County, on the 25th duy 
of March 1884, recovered against John Nash and Nellie Nash 
as well for $400 damages, which he had sustained as for 
$152.97 costs of suit. And you. at that day. returned to our 


said Court that, by virtue of said Writ, you had levied on the 
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following: One-half interest in one field of about 22 acres of 
erowing wheat: one field of about 20 acres of growing wheat: 
about 27 acres of cornin shock. All of said wheat and corn is 
adjacent to and west of Ludlow road, on tbe lands of John 
Nash and Nellie Nash. in’ Monroe township, Logan County, 
Ohio 

Qae half interest in one field of growing wheat of about 20 
neres: one field of growing wheat of about 30 acres: one field 
of corn of about BO acres in shock, All of said wheat and corn 
being north and adjoining the West Liberty and Middleburg 
pike. on the lands of John Nash and Nellie Nash, in) Monroe 
Township. Logan County, Ohio. 

Also 6 ricks of hay, and one stack, in field north of pike and 
east of Liberty township line on Nash lands. 

THEREFORE, We command you, W. H. Lloyd, Sheriff of 
Logan County, Ohio, that you expose to sale said property, so 
by you in form aforesaid taken in execution, and have the 
money arising from such sale before our Court of Common 
Pleas, at Bellefontaine, within sixty days from the date hereof, 
to render to the said Plaintiff. 

WITNESS MY HAND, and the Seal of our said Court of 
Common Pleas at Bellefontaine, Ohio, this 19th day of Febru- 


ury. A. D. 1887. 
S. A, McCOLLOCH., Clerk, 
By J. A. MCELLVAIN, Deputy Clerk. 


Seal] 


Pe 


IN THE 


SUPREME COURT OP THE UNITED STATES 


OCTOBER TERM, 1886. 


avo. =2OOQ- 


J. F. D. LANIER, Er Ax., Partners as WINSLOW, LANIER 
’ & CO., APPELLANTS, 
VERSUS 


JOHN NASH, Er Au., APPELLEES. 


And now come the Appellees, John Nash and Ellen Nash, 
his wife, and move the Court for a restraining order against 
William Goodrich, inhibiting him from all further proceedings 
to carry into execution his judgment rendered in the Court of 
Common Pleas of Logan County, Ohio, upon the ground that 
suid Goodrich, sued upon said judgment in this case in the 
Circuit Court of the United States for the Northern District of 
Ohio. held at Toledo, and obtained the relief prayed for by 
him in the decree therein rendered, and that an appeal thereupon 
was prayed and granted to the Supreme Court of the United 
States, and an appeal bond duly executed appealing the case in 
ull its branches to the Supreme Court of the United States, 
which appeal is now pending and undetermined in said Court, 
nnd the said Goodrich has since the execution of the appeal 
bond, and due perfection of the appeal, sued out execution 
upon said judgment rendered in the Court of Common Pleas of 


Logan County, Ohio, and caused the same to be levied by the 


) 


Sheriff of Logan County, and is now proceeding to execute 
the same in violation of the supersedeas obtained upon the ap- 
peal to the Supreme Court of the United States. 
DAVID S. HOUNSHELLE, 
Solicitor for Jno, Nash and Ellen Nash his wife. 
Messrs. Ler. Brown & KINKADE, 
Solicitors for Wm. Goodrich in the above entitled cause: 
You are hereby notified that on Monday the ahh day of 
January, 1887, or as soon thereafter as counsel can be heard, 
the appellees, John Nash and Ellen Nash his wife, in the above 
entitled cause, will submit to the Supreme Court of the United 
States, the foregoing motion for a restraining order, and said 
motion will be filed in said cause in the meantime, as soon as 


practicable. 


DAVID 8S. HOUNSHELL, 


Jan. 1887. Solicitor for Appellees. 


a. TIN Tee 
SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18386. 


No. 200. 


ADDITION’TO* RECORD. 


In the Supreme Court of the United States. October Term, 1886. 


J. F. D. LANIER ef al., Partners as Winslow, Lanier « ) 
Co., Appellants lw 
aes : \ No. 200. 
Versus 
JOHN Nasu et al., Appellees. 


The afhiant, John A. Nash, says that in the month of December, 
in the year 1880, William W. Goodrich, in the common pleas court 
of Logan county, Ohio, obtained judement against John Nash and 
Ellen Nash, his wife, for the sum of $800.00, and that on the 7th day 
of July, 1881, the said Goodrich, in the case of J. IF. D. Lanier et al., 
partners as W inslow, Lanier & Co. ., appellants, vs. John Nash et al., 
appellees, then pending i in the circuit court of the United States at 
Toledo, filed his answer and cross-bill in said case against the said 
John Nash and Ellen Nash, his wife, and thereafter obtained the 
relief prayed for in his said answer and cross-bill against the said 
John Nash and Ellen Nash, his wife, as appears fully” on page S4 of 
the transcript of said case, now pending on appeal in the Supreme 
Court of the United States, at the October term, 1886, No. 200. 

The athant further says that after the said judgment for SS00.00 
was rendered, in the month of December, 1880, in the common pleas 
court of Logan county, Ohio, the said John Nash and Ellen Nash, 
his wife, without executing bond for that purpose, carried, upon pro- 
ceedings in error, the said case of William W. Goodrich against 
John 2} Nash and Ellen Nash, his wife, to the district court of Logan 
county, and that upon the 25th day of March, 1884, the said court 

ordered that the said Goodrich remit from his said judgment $400.00, 

which being done the said court affirmed the said judgment of the 
court of common pleas for the sum of $400.00; all of which will 
more fully and at large appear by an office copy of said journal 
entry of March 25th, 188 4, herewith filed and made part of this 
affidavit, marked Exhibit A. 

The aftiant further says that the said judgment for SS00.00 ren- 
dered by the court of common pleas of Logan county, Ohio, which 
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was afterwards reduced, as above shown in Exhibit A of this affi- 
davit, to $400.00, is the same judgment sued on by said Goodrich 
in the cireuit court of the United States for the northern district of 
Ohio, held at Toledo, in the case of J. F. D. Lanier ef al., partiers as 
Winslow, Lanier & Co., plaintiffs, versus John Nash et al., defend- 
ants, which said case is now pending in the Supreme Court of the 
United States as No. 200 upon the present calendar. 

The affiant further says that since the perfection of the appeal 
and supersedeas'in the case of J. F. D. Lanier et al., partners as 
Winslow, Lanier & Co., versus John Nash et al., appellees, now pend- 
ing and undertermined in the Supreme Court of the United States, 
the said Goodrich, in contempt of the appeal and supersedeas, has 
disregarded the process of the Federal court and wrongfully caused 
to be issued a writ of fiert facias against the goods and chattels of 
the said John Nash and Ellen Nash, his wife, and eaused the sheriff 
to levy the said writ upon the same, as will appear by a copy of 
the execution and sheriff’s return herewith filed and made part of 
this affidavit, marked Exhibit A. 

The affiant further says that the said Goodrich 1s now proceeding 
to carry into effect said writ of execution against the said John Nash 
and Ellen Nash, his wife, in total disregard of the appeal and su- 
persedeas aforesaid. 

The affiant further says that he has deposited in the mail, duly 
post paid, the notice and a copy of the brief on the motion, directed 
to Messrs. Lee, Brown and Kinkade, at Toledo, Ohio, their proper 
address, they being the counsel of the said William Goodrich herein. 


JOHN A. NASH. 


Subscribed and sworn to before me by the affiant, John A. Nash, 
this 25th day of January, in the year 1887. 
[ Notarial Seal, Logan Co., Ohio. ] 
JAMES McADAMS, 
Notary Public in and for Logan County, Ohio. 


[Endorsed:] In the Supreme Court of the United States. October 
term, 1886. No. 200. J. I. D. Lanier eé al., partners as Winslow, 
Lanier & Co., appellants, versus John Nash et al., appellees. Affi- 
davit of John A. Nash, to be read on motion. | 


Exuipit A. 
Logan — Common Pleas. October Term, A. D. 1886. 
Wititram W. Goopricyu vs. Joun Nasi and Ennen Nasi. 


This 10th day of December, A. D. 1880, judgment was rendered 
against John Nash and Nellie Nash in favor of William W. Good- 
rich for $800.00. 

Ss. A. McCOLLOCH, Clerk, 
J. A. McILVAIN, 
Deputy Clerk. 


b 
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S| 
Logan District Court. March Term, A. D. 1884. 


JoHn Nasu and NELLIE Nasu, His Wife, 
mac VS. 
Wittiam W. Goopricu. 
Marci 25, ’84. 

This day this cause came on for hearing upon the petition in 
error, the transcript, and the original papers and pleadings from the 
common pleas court of Logan county, and was argued by counsel. 
On consideration whereof the court do find that there is error in said 
judgement, in this, to wit, that the damages therein assessessed are ex- 
cessive, and it is ordered that the defendant in error remit from his 
said judgment the sum of four hundred dollars; and thereupon the 
said defendant in error, now coming in said district court and re- 
mitting from his said judgment the said sum of four hundred dol- 
lars, 1t is therefore considered that the said judgment of the court of 
common pleas be, and the same 1s hereby, affirmed as a judgment 
for the sum of four hundred dollars. 

It is therefore considered that the said defendant in error do re- 
cover of the said plaintiff in error his costs herein expended, taxed 
to $—. 

It is further ordered that a special mandate be sent to the court of 
common pleas of Logan county for execution upon said judgment. 


STATE OF OHIO, 7 
Logan a | , 

I, S. A. MeColloch, of the court of common pleas within and for 
the State and county aforesaid, do hereby certify that the foregoing 
to be correctly taken and copied from the journal of the district 
court of said county. 

Witness my signature and the seal of said court, at Bellefontaine, 
this 24th day of ‘January, A. D. 1887. 

[Seal of Common Pleas Court of the County of Logan, Ohio. ] 
Ss. A. McCOLLOCH, 
Clerk of said C’t, 
By J. A. McILVAIN, 

| Deputy Clerk. 

STATE OF OHIO, 
Logan County, ; 


I, S. A. McColloch, clerk of the court of common pleas within and 
for the State and county aforesaid, do hereby certify that the fore- 
going to be correct copies of journal entries in the case of John 
Nash et ux. vs. Wm. Goodrich, on file in clerk’s office. 

Witness my signature ¢ and affix the seal of said court, at Bellefon- 
taine, this 27th day of Jan., A. D. 1887. 

[Seal of Common Pleas Court of the County of Logan, Ohio. ] 


S. A. McCOLLOCH, Cler/. 
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Exuipir B. 


Execution. 
THE State or Onto, | ,, 
Logan County, J 


To the sheriff of said county, Greeting : 

You are hereby commanded to cause to be levied of the goods 
and chattels, and, for want thereof, then of the lands and tenements, 
in your county of John Nash and Nellie Nash the sum of four hun- 
dred dollars and one hundred and fifty-two 7% dollars, costs 
of suit, which by the judgment of the district court within and for 
the said county, at the March term thereof, A. D. 1884, William W. 
Goodrich recovered against the said John Nash and Nellie Nash, 
with 6% interest thereon, from the 10 day of December, A. D., 
1880, until paid, and also the costs of increase on said judgment 
and the accruing cost thereon, and have that money before the said 
court of common pleas, within sixty days from the date liereof, to 
render unto the said William W. Goodrich ; and have you then and 
there this writ with your doings under the same duly endorsed 

thereon. 

Witness my hand and the seal of said court, at Bellefontaine, this 
12 day of October, A. D. 1886. 


[Seal of Commen Pleas Court of the County of Logan, Ohio. ] 


S. A. McCOLLOCH, Clerk, 
By J. A. McILVAIN, | 
Deputy Clerk. 


{| Endorsed :] Executive doc. K, page 240. Logan — common pleas. 
William W. Goodrich vs. John Nash and Nellie Nash. Execution. 
Judgment 25 day of March, 1884, for $400.00; pl’ffs’ costs, 152.97 ; 
def’t’s costs, ; interest, 5.65; increase costs, —; increased costs, 
clerk, —; increase costs, sh’ffs, —; this writ, .75; interest on cost, 
6%. Issued 188-. Filed Noy. 15, 1886. W. W. Goodrich. 


THE STATE OF OHIO, 
Logan County, 


Received this writ Oct. 12, A. D. 1886, at 10 o’clock a. m., and, 
pursuant to its command, I did, on the 14 day of Oct., A. D. 1886, at 
the hour of 2 o’clock p. m. of said day, levy upon the following de- 
scribed goods and chattels, to wit: } int. in one field of about 22 
acres of growing wheat, one field of about 20 acres of growing wheat, 
about 27 acres of corn in shock; all said wheat & corn is adjacent 
to & west of Ludlow road, on the lands of John Nash and Nellie 
Nash, in Monroe township, Logan county. O.; 3 interest in one field of 
growing wheat of about 20 acres, one field of growing wheat of about 
30 acres, one field of corn, in shock, of about 20 acres, one field of 
corn of about 30 acres, in shock, all of said wheat and corn being 
north and adjoining the West Liberty & Middleburgh pike, on the 
lands of John Nash & Nellie Nash, in Monroe t’p, Logan county, 
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Ohio; 6 ricks of hee & 1 stack in field north of pike and east of 
Liber ty t’p line, on Nash lands. 


Stare oF OuI0, 
Logan County, 


I hereby certify that the foregoing to be a correct copy of the ex- 
ecution & the day thereon made by the sheriff of Logan county in 
the foregoing entitled case. 

Witness my signature and the seal of said c’t, at Bellefontaine, 
this 24th day of Ja’y, A. D. 1887. 


[Seal of Common Pleas Court of the County of Logan, Ohio. ] 


S. A. McCOLLOCH, 
Clerk L. Co., O. 
By J. A. McILVAIN, 
Dep’ty CVk. 


[Endorsed :] In the Supreme Court of the United States. October 
term, 1886. No. 200. J. F. D. Lanier e al., partners as Winslow, 
Lanier & Co., appellant-, vs. John Nash e al., appellees. Affidavit 
of John A. Nash, to be read on motion. 


[ Endorsed :] Supreme Court U.S. 1886, Oct. term. No. 200. J. 
-F. D. Lanier e¢ al., app’ts, vs. John Nash et al. Affidavit of John A. 
Nash & exhibits. 

[Stamped:] Office Supreme Court U. S. Filed Jan. 31, 1887. 
James H. McKenney, clerk. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. | 


No. 2OO. 

I 

J. F. D. LANIER, CHARLES LANIER. JOHN W. 
ELLIS, EDWARD D. ADAMS, EDWARD WINS- 
LOW, ann D. B. SAFFORD, PARTNERS as WrnsLow, 
Lanier & Co.,—Appellants, 

| VS. 

JOHN NASH, ELLEN NASH, EDWARD PURCELL, 


WILLIAM H. WEST, JAMES WALKER, ef ad. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES, FOR THE NORTHERN DISTRICT OF OHIO. 


BRIEF FOR THE APPELLANTS. 


STATEMENT OF THE CASE. 

The suit in the Circuit Court was brought by the appellants, 

7 » to foreclose a mortgage upon lands in Union county, Ohio, 
7 given by the defendants, John Nash and Ellen his wife, to 
Hugh Colville, to secure the promissory note of said John 

Nash to the order of said Hugh Colville, dated December 4, 

1876, for $13,000, payable three years after date, with interest 

\ at eight percent. per annum, payablesemi-annually. The other 
defendants were made parties as having, or claiming to have, 
some interest in or lien upon the. mortgaged property. The 
- bill alleged that the note and all the right, title and interest of 
said Hugh Colville in and to the mortgage securing the same, 


a) 


were transferred and sold to the complainants before maturity, 
and that they were the owners and holders of the note and | 
mortgage. PF 
The defendants, John and Ellen Nash, answered, admitting ' 
° —_ 


the execution of the note and mortgage, but alleged that the | 
same, together with a certain other note for the sum of $7,000, 


secured by the mortgage deed of said defendants of the same | 
date on certain property in Cincinnati, then the sole and sep- | 
arate property of said Ellen Nash, were made and executed | 
to said Colville, who was then the cashier of the Commercial ‘a 


Bank, of Cincinnati, to be by him held as collateral security 
for a loan of $13,000, obtained at or about the same time from 
said bank, by said John Nash and others, as John Nash & Co., q 
on their promissory notes to the bank for $12,000 and $1,000, ‘ 
payable in a short day thereafter; that the note and mortgage 
sued on, and said mortgage for $7,000, were founded on no 
other consideration than said loan of $13,000, and were made 


to said Colville upon no other consideration, and for no other 
purpose than to be by him held as collateral security for the 
payment of said loan; that while said two notes and mort- 
gages were so held by said Colville, proceedings were insti- 
tuted in the proper court in Hamilton county, Ohio, against 
said John and Ellen Nash, to foreclose said $7,000 mortgage. 
under which proceedings said mortgaged premises in Cincin- 
nati were brought to sale, and that from the net proceeds after 
payment of costs, 86.432.72, were ordered by said court in 
Hamilton county to be applied in discharge of the interest 
then, to wit, November 20, 1,879, due to said bank on said loan, 
and the balance on the principal as of that date. which was done. 
Said defendants denied that there was due to the complain- 
ants the sum of #13,000, with interest, as alleged in their bill, 


but insisted that if any sum was due them it was only for the 
balance, which on November 20, 1879. remained due to said 


bank on said loan after the application of said sum of $6,432.72, 


as aforesaid, and proper interest thereon. The answer further 


stated that said defendants had no knowledge or means of 


5) 


knowing that the complainants were the owners or holders of 

the note and mortgage sued on, or that the same were as- 
.! signed or transferred to them before maturity. The defend- 
: ants therefore denied the allegations of the bill in that behalf, 
- and alleged that the complainants took said note and mort- 

gage charged with notice of said equities and defenses in 
| favor of said Ellen Nash, and after said note had become and 


was dishonored, of which fact, it was insisted, complainants 
| then also had notice. 

Ye The defendants, Maurice Walsh and Johanna Mahon, as- 
signees of Edward Purcell, a junior mortgagee, set up a sim- 
ilar defense to the complainants’ claim, and alleged turther that 
the complainants were not the dova fide holders and owners 
‘ of said mortgage debt, but that they beld the same in trust for 
collection on account of the Commercial Bank, of Cincinnati, 
which was alleged to be the real owner, and that the com- 
plainants paid nothing for the same,and did not purchase it of 
Hugh Colville. The other defendants made no attack upon 
the complainants’ mortgage, but contented themselves with 


setting up their respective liens. 

The complainants relied upon their title as doxa fide pur- 
chasers for value before maturity. They also introduced. evi- 
dence to show that the two mortgage notes were given to 
secure not only the contemporaneous loan of $13,000, but 
also an existing indebtedness of Nash to the Commercial 
Bank, of Cincinnati, for some $6,000. 

The Circuit Court held that the complainants were not dona 
fide purchasers; that the two mortgages were given to secure 
only the loan of $13.000; that the Commercial Bank had 
realized $6,432.72 from the foreclosure of the other mortgage, 
and that the complainants were entitled to recover only the 
balance of the 813.000, with interest, after crediting said sum 
of 86,432.72. 


ARGUMENT. 
We submit that the clear preponderance of the evidence, 
especially when viewed in the light of the surrounding circum- 


4 


stances, shows that the two mortgages were given to secure 
not only the contemporaneous loans of the Commercial Bank 
to Nash, but also his existing indebtedness. ‘The evidence on 
that subject is comprised in the testimony of Mr. Elliott H. 
Pendleton, then President of the bank, Mr. Hugh Colville, 
then its cashier, Mr. Nash and Mrs. Nash. All of these wit- 
nesses were called by the defense, and the defendants there- 
fore vouch for their credibility. 

Mrs. Nash [| Record, pp. 73-75] testifies that she had person- 
ally nothing to do with the transaction. Mr. Nash [ Record, 
pp. 75-81], without detailing the transaction, says, simply in 
ceneral terms [Q. 4, p. 76], that he pledged the two mort- 
cages to secure $12,000. Mr. Pendleton and Mr. Colville 
both swear that the mortgages were given to secure not only 
the 813,000, but also Nash's existing indebtedness to the bank. 
Nash was insolvent at the time, and had made an assignment. 
Why should a bank have made a loan of 813.000 on long time, 
to such a person, under such circumstances, except for the 
purpose of securing its existing debt And why should Nash 
sive two notes and mortgages, one for $7,0Cc0, and the other 
for $13,000, if the intention was to secure only S13,00C? 

Mr. Pendleton testifies [Record, p. 58]: 

A-@: 1. [Ifyou have any knowledge as to the agreement 
and consideration upon which the two notes of Mr. Nash for 
$7,000 and $13,000, respectively, which have been referred to. 
and the two mortgages by Mr. and Mrs. Nash ior securing 
payment of the same were executed and delivered, please state 
the same fully. 

Al. They were given for the purpose of securing a loan of 
$12,000, and the balance of an indebtedness of between 8%.000 
and $6,000, due by Mr. Nash to the bank. 

X (J. 2. By and between what persons was this agreement 
negotiated ¢ 

A. The loan was authorized by the board. I do not re- 
member whether the arrangement with Mr. Nash was made 


by Mr. Colville, who was cashier, or by myself. Proposals 


¢- 


o 


for loans were made either to Mr. Colville or to myself, and 
such proposals were referred to the board. 

A-. 3. You say $12,000.00. Please state whether the 
agreement for new advances was limited to that amount, or 
whether it did not admit of securing a larger amount if Mr. 
Nash should desire it? 

A. It was made to cover Mr. Nash’s indebtedness which 
existed at that time, and may have been to embrace a still 
further small advance, but I de not think that anything of 
that kind was conditioned on the loan. 

X-9. 4. Was there not in fact a further advance of $1,000 
made upon these collaterals to Mr. Nash, shortly after the 
advance of $12,000 ¢ 

A. Ido not remember that there was. The cashier, and 
not the president, is the one who carries out the instructions 
of the board in regard to loans. 

X-. 5. In the negotiations for the loans, did Mr. Nash 
state for what object or purpose-he wanted these advances; if 
so, What was it ? 

A. He stated they were for the purpose of paying other in- 
debtedness of his, outside of the bank. 

X-(. 6. What consideration was offered to induce the bank 
to make him these further advances ¢ 

A. It was that the old indebtedness of Mr. Nash would be 
paid or secured. 

X-@. 7. How secured? 

A. By the notes of $13,000.00 and $7,000.00, secured by 
mortgage of property belonging to Mr. and Mrs. Nash. 

Mr. Colville testifies | Record, pp. 51-52]: 

X-(). 8 In answer to question 3 in chief, you stated that a 
loan of 812,000.00 was advanced to Mr. Nash at the time 
when those notes and mortgages were made to you. Please 
state what other indebtedness was secured by those two notes 
and mortgages? 

A. We lent Mr. Nash the $12,000.00 with this collateral, 
with the understanding that he was to pay the balance of his 


6 


indebtedness to the bank, which, at that time, was in the 
neighborhood of 86,000.00 or $7,000.00, as well as I can 
remember. 

X-Q. 9. Was there not a further advance of $1,000.00 cash 


made upon this collateral, in addition to the $12,000.00 above » 


stated ? 

A. Yes; there was. 

X-(. 10. Was it not the agreement of the parties that the 
bank would advance these $13,000.00 upon these notes and 
mortgages, in consideration that they should also cover this 
previous indebtedness ¢ 

A. Yes, sir; fromthe proceeds of the sale of these mortgage 
notes our entire indebtedness was to be paid. 

X-(. 11. Please state whether renewal notes were not there- 
after made and continued alike for the new advances as well 
as the previous indebtedness, and for what time these renewal 
notes were usually made ¢ 

Al. Yes; for thirty, sixty, or ninety days ; for different times. 

X (J. 12. Was it not agreed that all these renewals should 
be made and kept upon the collateral security of the two notes 
and mortgages so made to you by Mr. and Mrs. Nash? 

A. Yes; that was the understanding. 

RE-EXAMINATION. 

(. 4. Then what is it you say the two mortgages were 
collateral to beside the $12,000? 

A. Any indebtedness that he then owed us. 

(). 5. Then there was no specific contract ? 

A. None but an understanding or agreement. 

0.6. With whom ¢ 

A, That was the understanding with the board when the 
money was lent to kim, and with Mr. Nash. 

ARE THECOMPLAINANTS BONA FIDE HOLDERS? 

The original transaction in 1876 was between Nash and the 
Commercial Bank, of Cincinnati, a partnership. Colville was 
the cashier of this bank, and Pendleton its president. It 
closed its affairs July 4, 1879, and was succeeded by the Com- 
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mercial Bank, of Cincinnati, a corporation of which C. B. Foote 
was president, and with which Colville had no connection. 

The corporation bought out the partnership, and both of tne 
mortgage notes were transferred by the partnership, as part of 
its assets, and at par, to the corporation. 

Pendleton, Y. 10-15, Record, pp. 54-55 

Foote, Y. 12-13, Record, p. 63. 

Colville at that time endorsed the notes to the corporation 
[X-QY. 4, Record, p. 51]. Nothing is shown to impeach the 
bona fides of this transfer, and we submit, therefore, that the 
Commercial Bank, of Cincinnati, a corporation, became on July 
4, 1879, the boxe fide owner of the note in question, for value, 
in the regular course of business, and before maturity, and that 
the plaintiffs, having acquired title from that bank, may re- 
cover independent of the dona fides of their subsequent acqui- 
sition of the note. 

Commissioners vs. Clark, 94 U. S., 278. 

Cromwell vs. County of Sac., 96 U.S., 51. 

Bassett vs. Avery, 15 Ohio St., 299. 

Daniels on Negotiable Instruments, Sec. 803. 

But there is no dispute in the evidence as to the dona fides 
of the plaintiffs’ title. It rests upon the uncontradicted testi- 
mony of the plaintiffs themselves, who swear, in answer 
to the defendants’ interrogatories [Record, p. 18], that they 
purchased the note November 14, 1879, for the sum of 
$13,985.84 cash, paid at the time of the transfer. The letter 
enclosing the note for discount is in evidence [ Record, p. 71]. 
The plaintiffs had been for many years the New York cor- 
respondents of the Commercial Bank, of Cincinnati, and of its 


predecessors [ Record, p. 63, Y. Ig]. There is not a word of 


testimony to show that they had any knowledge or notice as to 
their vendor's title, or as to the origin of the note. They simply 
discounted a negotiable instrument for an old and reputable 
customer in the regular course of business, for full value, and 
before maturity. The decree of the Circuit Court was based 
upon a suspicion conjured in the face of elementary rules of 
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law. The Circuit Court found that the note had been sold and 
transferred to the complainants before maturity, and that they 
had paid full value therefor, but the decree was nevertheless 
against them, because, ‘‘ the circumstances attending and con- 
nected with the sale were sufficient to have put the complain-’ 
ants on inguiry, and they consequently acquired no other or 
greater right than was possessed by the bank from whom they 
derived their title.” [Decree Record, p. 82, and Opinion, p. 47.] 

But that doctrine was long ago exploded by this court. 

Goodman vs. Simonds, 20 How., 343. 

Swift vs. Tyson, 16 Pet., 1. 

Murray vs. Lardner, 2 Wall., 110, 121. 

Hotchkiss vs. National Banks, 21 Wall., 354. 

Brown vs. Spofford, 95 U.S., 474. 

Swift vs. Smith, 102 U. S., 442. 

Johnson vs. Way, 27 Ohio St., 374. 

Smith vs. Livingston, 111 Mass., 342. 

Respectfully submitted, 
LAWRENCE MAXWELL, JR., 
Of Counsel. 
Kurus KING, 
SAMUEL J. Trompson, 
Of Counsel. 
NOTE. 

The note sued on was inadvertently omitted from the trans- 
script. By agreement of counsel it is here printed as part of 
the record. 
$1 3,000.00. CINCINNATI, December 4, 1870. 

Three years after date, I promise to pay to the order of 
Hugh Colville, Thirteen Thousand Dollars, payable at the 
Commercial Bank, value received, with interest at eight per 
cent. per annum. Interest payable semi-annually. 

No. Due Dec. 7, ’ 79. Joun NAsu. 
Endorsed: Huai CoLviLie. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886. 
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J. F. D LANIER, CHARLES LANIER, JOHN W. ELLIS, 
EDWARD D. ADAMS, EDWARD WINSLOW, and 
F. B. SAFFORD, Partners as WINSLOW, 
LANIER & CO., APPELLANTS. 
VERSUS 
JOHN NASH, ELLEN NASH, EDWARD PURCELL, 
WILLIAM H. WEST, JAMES WALKER, Er 
AL., APPELLEES. 


APPEAL IN EQUITY 


From the Circuit Court of the United States for the Northern 
District of Ohio, sitting in Chancery at Toledo. 
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The Appellee. John Nash, who was a defendant below, and a 
citizen of the State of Oluo, on the 18th of November, 1876, 
submitted a proposition for a loan of ten or eleven thousand 
dollars for sixty days to the Commercial Bank of Cincinnati; a 


company incorporated by the State of Ohio, having its office at 


the City of Cincinnati in said State ; through its Cashier, Hugh 
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Colville, proposing that he, Nash, in consideration of said loan, 
would deposit with said bank, ample collateral security for the 
payment of said loan. See Transcript page 75, Ans, 3 of. the 
deposition of John Nash. 

Said Colville. as Cashier of said Bank, laid said proposition 
before the Board of Directors of said Bank, who agreed to the 
said proposition of Nash, he, Nash representing that he hada 
promise from parties who would take the collateral security 
from said Bank and pay otf said loan made by the Bank to him. 
Nash on the 4th day of December, 1876, went to the Bank with 
two notes and mortgages of even date, one note and mortgage 
bearing date December 4th, 1876, for seven thousand dollars, 
=7.G00 00) due three vears after date, and bearing interest at 
rcent. per annum, and the interest payable semi-annually ; 


pel 
and the other note and mortgage for thirteen thousand dollars, 


215.0090 00) bearing date December 4th, 1876, due three years 
after date, bearing interest at 8 per cent. per annum, interest 
payable semi-annually. He. Nash, then drew his third individ- 
ual note, payable to the said Bank, bearing date December 4th, 
1876. for the sum of twelve thousand dollars, ($12,000.00) due 
sixty days after the date thereof, which last mentioned note, 
the said Bank discounted and delivered the proceeds thereof to 
said Nash. Mr, Pendieton. the President of the Bank. at first 
objected to making the Joan of twelve thousand dollars, 
(12,000.00) as Nash had only asked for a loan of ten or eleven 
thousand dollars, but consented to do so upon Nash represent- 
ing to him that he owed some other claims of which he did not 
know at the time he first applied for the loan. Thereupon. the 
contract of loan was consummated, by Nash executing on his 
put the agreement with said Bank, by delivering to it his said 


three several notes above mentioned, and the two mortgages 


sbove mentioned, executed by himself, and his wife Ellen Nash 
upon the real estate of Ellen Nash, situated in Cincinnati, Ohio, 
and in Logan County, Ohio, the same shown by the Transcript, 
pages 1, 2,3 and page 35. The two mortgages respectively for 
seven and thirteen thousand dollars, upon the property of 
Kllen Nash, were collateral ALONE. to the twelve thousand dol- 
lar note, executed to the Bank by John Nash ALONE, (and dis- 
counted by it.) as were also the two individual notes of John 
Nash, respectively for seven and thirteen thousand dollars. 
The principal debt, was the TWELVE THOUSAND DOLLAR NOTE, 
discounted by the Bank, and the two other notes and mortgages 
were collateral ALONE for the payment of the TWELVE THOUSAND 
DOLLAR NOTE, or in other words, the Bank on the 4th day of 
December. 1876, received from John Nash the note for twelve 
thousand dollars, (412,000.00), the principal debt. and as col- 
lateral thereto his two individual notes for seven and thirteen 
thousand dollars respectively, and Ellen Nash mortgaged her 
real estate in Cincinnati and in Logan County as collateral for 
the payment of the principal debt of twelve thousand dollars. 
This last mentioned note was discounted by the Bank on sixty 
days time, at the expiration of which it was renewed for the 
period of sixty days by John Nash ALONE, and at the maturity 
thereof, was not met, but upon the contrary was dishonored for 
non payment. At the time Nash negotiated the loan for twelve 
thousand dollars, ($12.000.00) he had two separate accounts with 
the Commercial Bank of Cincinnati, one as John Nash & Co.. 
the other as John Nash individually. He was at that time, on 
the two accounts. behind in an amount aggregating in all sev- 
eral thousand dollars secured by collaterals deposited with the 
Bank. Soon after the negotiation of the twelve thousand dollar 


loan, Nash individually borrowed one thousand dollars ($1,000) 
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on short time, and at the maturity of the note executed for the 
same, paid it off. This loan was without the knowledge or con- 
sent of Mrs. Nash and could not rightly be charged to the mort- 
gage collaterals executed by her. Daniel O’Connell, the man- 
aging agent of John Nash & Co., in the absence of Nash, and 
without his authority, or the authority of Mrs. Nash, on the 
13th day of January, 1877, negotiated a loan of one thousand 


dollars ($1,000) with said bank in the name of John Nash & Co.. 
for which, he executed a note for said amount, which said note 
was not met at maturity, and has erroneously been charged, in 
the opinion of Judge Baxter, to the mortgage collaterals exe- 


cuted vy Mrs. Nash. See answer in deposition of John Nash 


to question 11 transcript p. 77 — also opinion of Judge 
Daxter, transcript p. 46. p 

John Nash & Co. at the time of the negotiation of said loan, 
by O'Connell, were in business, and so continued to be until 
the 18thof January, 1878, at which time Nash made an assign- 
ment for the benefit of his creditors, and the said loan of 
one thousand dollars ($1,000) obtained from the Bank by O’Con 
nell, could not be rightfully charged to the mortgage collat- 
erals executed by Mrs. Nash. See answer in deposition of said 
O’Connell to question 3, Transcript p. 59, and also answer in 
deposition of John Nash to question 11, Transcript p. 77. 

The Commercial Bank on the 10th day of May 1879, sued to 
a decree of foreclosure and sale, the said note and mortgage 
for seven thousand dollars ($7,000) executed by John Nash and 
Killen Nash on the Cincinnati property, before the maturity of 
the principal of said note and mortgage, and realized on the 


—_ 


28th of November, 1879, $6.432.72 as proceeds of said decretal 


sale, which said amount should as of the date of November 28, 


1879, have been credited upon the principal debt of twelve 
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thousand dollars, ($12,000.00) which with the interest thereon 
at this time, amounted to $13,910.00 from which deducting 
$6 452.72, would leave but $7,474.28, of the principal debt of 
$12,000.00. The said $12,000.00 note for: one hundred and 
twenty days next after the date thereof being in Bank under 


discount did not bear interest. 


This application of the proceeds of the mortgage upon the 
Cincinnati property is one of the vontentions of the Appellees, 


John Nash and Ellen Nash, as also of the puisne incumbrancers. 


On the other hand the contention of the Appellants, is that 
it should be applied to the aggregated indebtedness of John 
Nash & Co., and John Nash, which prior to said loan of $12.- 
000.00 had been contracted and secured by collaterals. The 
Appellants also compute interest upon the entire indebtedness 
of John Nash & Co., and John Nash, at the rate of 8 per cent. 
per annum from the date it was contracted, and upon the spec- 
ial loan which they claim to have been $13,000.00 from the date 
of the principel debt of $12,000.00, viz: December 4th, 1876. 
This estimate makes a great difference and error 1n favor of the 
appellants, when carried into operation. The Transcript shows 
from the proof taken, that John Nash & Co., and John Nash, 
owed to the Commercial Bank on FORMER transactions several - 
thousand dollars secured by collaterals, at the time the princi- 
pal debt of $12,000.00 was negotiated; and for the payment of 
which latter amount the mortgages and accompanying notes 
were specially deposited. It will appear then, that on every 
score John Nash & Co., and John Nash, including the special 
loan of $12,000.00 on the 4th of December, 1876, owed the 
Commercial Bank, but about $17,000.00, and at the same time 
the Bank held as collaterals, three notes executed by John 
Nash, as of the date of December 4th, 1876, amounting in the 
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aggregate to $32,000.00, viz: The principal debt of $12,000.00 
due sixty days after date: The note for $7,000, due three 
years after date, and the note for $13,000 due three years after 
date. These three notes represented the special loan for 
$12,000 on the 4th of December, 1876. — Ellen Nash, for the 
payment of this special loan of $12,000, and for no more, exe- 
cuted and delivered her mortgages respectively for $7,000 and 
$13,000, upon the Cincinnati and Logan County real estate be- 
longing to her. The collaterals held by the Bank for the in- 
debtedness of John Nash & Co., and John Nash, contracted 
prior to the special loan of $12,000 on the 4th of December, 
1876, amounted to $3,924.99 without interest. See answer to 
question 8, deposition of John Nash, Transcript p. 77. These 


collaterals are still in the hands of the Commercial Bank. 


On the 10th of May 1879, when the Commercial Bank insti- 
tuted proceedings of foreclosure upon the $7,000 note and 
mortgage, the $13.000 note and mortgage occupied the same 
status. This latter note and mortgage in the month of Novem- 
ber, 1879, were placed in the hands of the Appellants, by the 
Commercial Bank for collection, and the Appellants had notice 
of the payments made upon said note and at that time the 
Bank offered to guarantee the collection of said note and mort- 
oace if purchased by the Appellants. See exhibit “EK” and «<F” 
of deposition of C. B, Foote, pages 70-71 of Transcript. These 
exhibits of a date prior to the I4th of November, 1879, when 
the Appellants fraudulently claimed to have purchased said 
note and mortgage, show conclusively that they were tainted 
by the bad faith of the Commercial Bank, and were the willing. 
supple instruments in the perpetration of the fraud contem- 
plated by the Commercial Bank. The bad faith of the Bank and 


appellants to the appellees, Nash and wife, is conslusively shown 
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by exhibit “G”’ of the deposition of said Foote. Transcript p. 
71. This latter exhibit bearing date after the said 14th day of 
November, 1879, when the appellants pretend to have purchased 
suid note and mortgage, shows the subterfuge of the Bank, in 
attempting an evasion about the alleged payment of interest 
and directions and control of the Bank of said claim, and the 
fraudulent artifice not to charge it to the account of the Bank, 
under discount as had been done, but to hold it that suit 
might be brought in the name of the appellants. This exhibit 
ilso makes reference to a letter to the appellants written by 
Messrs. King, Thompson & Maxwell, the attorneys of the Bank. 
with directions to return it to said Foote, President of the 
Bank, and this letter the Bank pretends to have lost. As late 
as December 3, 1879, exhibit *‘F’’ of said Foote’s deposition 
(only eleven days of a month after the alleged and pretended 
purchase of said note and mortgage) discovers the Commercial 
Bank and the appellants, their confederates in fraud entering 
into continued guarantees about the collection of said notes 
and mortgages) See Transcript p. 71. 

Exhibits “I and J” of the deposition of said Foote, show the 
Commercial Bank, as late as the 10th of December, 1879, di- 
recting the appellants what to say to spur the appellees on to a 
payment or new arrangement for the payment of said mortgage 
and note, and directing them whom to employ as counsel and 
restricting the suit to be brought in the United States Circuit 
Court “in your name” and not content with this specific direc- 
tion; they further add that the distinguished attorney employed 
will be referred to Messrs. King, Thompson & Maxwell,‘‘for any 
information required for the suit,” and this too upon-an alleged 
promissory note, negotiable by the law merchant, and secured 


by mortgage. assigned to bona fide holders for value before ma 
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turity. The Commercial Bank concludes its correspondence in 
exhibit “I’”’ with the significant phrase of benevolent charity—‘“ Of 
course we will bear all expenses.” See Transcript p. 72. Kx- 
hibit “J’’ of Foote’s deposition, bearing date February 10, 
1880, discovers the Commercial Bank dominating to the last in 
directions for the appellants to proceed “in accordance with the 
terms of my letter of the 10th of December.” See Transcript 
p. 72. The above facts discover bad faith on the part of the 
appellants and the Commercial Bank to the appellees, Nash and 
wife, and the law and the facts, as we shall hereafter proceed 
to show discover an attempt to perpetrate a like fraud upon 
the jurisdiction of the United States Courts. 

The complainants’ bill in the court below, discovers the fact, 
that the suit was brought not upon the principal debt for $12,- 
000 ; nor upon the collateral note of $13.000, executed by John 
Nash, but upon the mortgage for $13.000, executed by John 
Nash and Ellen Nash, and delivered to the Bank as collateral 
to the $12,000 note, executed by John Nash to the Commercial 


Bank, and discounted by it. 


BRIEF OF APPELLEES. 


JURISDICTION OF CIRCUIT COURT. 


Among other things, it is provided by the act of March 3d, 
1875, Sup. Rev. Stats. 173, as follows, viz: ‘Nor shall any 
Circuit or District Court have cognizance of any suit founded 
on contract in favor of an assignee, unless a suit might have 
been prosecuted in such Court to recover thereon, if no assign- 
ment had been made, except in cases of promissory notes nego- 
tiable by the law merchant, and bills of exchange’—18 U. S&S. 
Stats., 470 ; 1 Sup Rev. Stats., 173 ; and by Section 5 of said 
act, it is provided, ‘“‘That if, in any suit commenced in a Cir- 
cuit Court, or removed from a State Court to a Circuit Court of 
the United States, it shall appear to the satisfaction of said Cir- 
cuit Court at any time after such suit has been brought, or re- 
moved thereto, that such suit does not really and substantially 
involve a dispute or controversy properly within the jurisdic- 
tion of said Circuit Court, or that the parties to said suit have 
been improperly or collusively made or joined, either as_plaint- 
iffs or defendants, for the purpose of creating a case cogniza- 
ble or removable under this act, the said Cireuit Court shall 
proceed no further therein, but shall dismiss the suit or remand 
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it to the Court from which it was removed, as justice may re- 
quire, and shall make such order as to costs as shall be just.” 

In view of the provisions of the said act above quoted, it is 
submitted that the jurisdiction of the Federal Courts’must fail 
upon the following material grounds, viz. : 

1. That the contract of loan discovered by the record herein, 
does not contain as between the parties to the record, and the 
contract of loan, the material elements of a promissory note 
negotiable by the law merchant, or of a bill of exchange, such as 
is required by said act to give jurisdiction to the Federal Courts 
at the suit of an assignee upon a chose in action where the 
original parties to said chose are citizens of the same State. 

2. That the suit herein, as shown by the record, does not 
really and substantially involve a dispute or controversy prop- 
erly within the jurisdiction of the Federal Courts. 

3. That the appellants in this suit have been improperly or 
collusively made and joined as plaintiffs for the purpose of cre- 
ating a case under the said Act of March 3d. 1875. And first 
the contract of loan between John Nash and the Commercial 
Bank, consists of five material perts, 

1. The principal note of John Nash to the Commercial Bank 
for $12,000, due sixty days after date, which was discounted by 
the bank. 

2. The collateral note for $7,000 executed by John Nash to 
Hugh Colville, due three years after date. 

3. The collateral note executed by John Nash to Hugh Col- 
ville for $13,000 due three years after date. 

4. The mortgage executed by John Nash and Ellen Nash for 
$7,000 due three years after date, 

5. The mortgage executed by John Nash and Ellen Nash to 


Hugh Colville for $13,000, due three years after date, 


nk 
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These five instruments all bear date December 4th, 1876, 
and were all parts of one and the same transaction, and the four 
last mentioned were collateral for the payment of the first, 
which was the principal debt of $12,000 under discount at sixty 
days in Bank. 

Thus stood the contract of loan on the 4th day of December, 
1876, and clearly defines the rights of the parties thereto, at 
that time. Before the alleged transfer of the note and mort 
gage for $13,000 to the appellants on the 14th day of Novem- 
ber, 1879, the Bank had realized by the foreclosure suit upon 
the $7,000 note and mortgage, and the principal debt of $12,000 
which had matured long before the foreclosure suit,’ was. still 
overdue. How then stands the matter with regard to the ap- 
pellants upon the 14th day of November, 1879? Their corres- 
pondence with the Commercial Bank discloses to them that only 
a few days short of a year’s interest, which was payable semi- 
annually, was overdue on said note of $13,000. See exhibits 
“KH” and “EF” of Foote’s deposition, Transcript pp. 70-71, Jones 
on Pledges, Sec. 101. 

They likewise had before them the extraordinary commence- 
ment of an important negotiation of this sort in the following 
letter from Charles B. Foote, President of the Bank, viz.: 

‘The Commercial Bank of Cincinnati hereby guarantees col- 
lection and payment on the note of John Nash, to the order of 
Hugh Colville, dated December 4th, 1876, for $13,000 at three 
years, with interest at 8 per cent. annually, and the mortgage 
securing the same, if purchased by Messrs. Winslow, Lanier & 
Co 

The first two years interest has been paid.”’ 

[Signed] CHARLES B. Foote, Pres’t. 


3 


See Transcript page 70. 
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This extraordinary introduction to an important negotiation, 
is without date, and does not appear to be addressed to any 
particular person or persons, except as shown in the body of 
the communication, They further had notice by a second ‘com- 
munication from Charles B. Foote, President, expressed in the 


following words and figures, viz: 


CINCINNATI, OntIo. Nov. 12th, 1876. 
Messrs. WINSLOW, LANIER & Co., New York, 

GENTsS:—I enclose herewith note of John Nash, with mort- 
gage, dated December 4th, 1876, at three years, with interest at 
8 per cent., for $13,000; the first two vear’s interest paid, 

I will thank you to place this note to the credit of the bank 
under discount, and oblige, 

Yours very respectfully, 
[Signed] CHARLES B. Foore, Pres’t. 

Transcript page 71. | 

The usual course of transit by mail, would not have borne to 
the appellants this note and mortgage from Cincinnati to New 
York, much under two days, which would bring it up to the 
14th of November, 1879, when the appellants claim to have 
purchased the aote and mortgage. Then there is this remarka- 
ble phrase, “J will thank you to place this note to the credit of the 
Bank under discount.”” Does this language import the terms of 
of a sale? and if not, how are we to account for a change of 
base, as it would be difficult for the parties who were at oppo- 
site ends of a linedrawn from Cincinnati to New York ; just two 
days before to come together in sucha way as to upset the 
above scheme or plan, by the substitution of another. It is 
possible that time enough by telegraph elapsed for that purpose 
after the receipt of the note and mortgage in New York, but 


there is no telegraphic correspondence in the record. The con- 
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clusion therefore is irresistable, that “this note was placed to the 
credit of the Bank under discount,’ when received by the appel- 
lants. This conclusion is rendered even more certain oy what 
transpired after the 14th of November, 1879, in the correspon- 
dence of the Commercial Bank with the appellants. See exhib- 
its “G,” “H,” <1,” and “J,” of Foote’s deposition, Transcript p. 
71-2. They also had notice on the receipt of the papers of the 
terms of said note, which is expressed in the followmg words 
and figures, viz: 
$13,000. CINCINNATI, Dee. 4th, 1876. 

Three years after date, I promise to pay to the order of 
Hugh Colville, $13,000, payable at the Commercial Bank, value 
received, with interest at 8 per cent. per annum, Int. payable 
semi-annually. | 

[Signed ] JOHN NASH. 

The Commercial Bank in limine never asked the appellants 
to trust to the note and mortgage, but offered in the foreground 
their guaranty, and the appellants, shrewd business men, who 
knew nothing of John Nash and Ellen Nash, or of the value of 
the mortgaged property, upon the guaranty of the Bank ; made 
the note and mortgage a basis of credit for the bank on discount. 
That the note and mortgage were continued on this basis after 
the 14th of November, 1879 is shown by the exhibits “G,” “T’’ 
“J”? of Foote’s deposition, Trans. pp. 71-2 and negative the pre- 
tense, that the appellants were the purchasers of said note and 
mortgage or that they were without a knowledge of the bad 


faith of the hank. 


The three several grounds of objection to the jurisdiction of 
the Federal Courts above enumerated, we will consider together 
as tending to abridge, rather than protract the discussion. 


The Federal Courts are Courts of limited jurisdiction and 
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cannot take cognizance of any suits or cases not authorized by 
the Constitution or statutes of the United States. 

The jurisdiction of the Federal Courts to entertain suits for 
the enforcement of choses in action, is derived under the Con- 
stitution from the 11th section of the Judiciary Act, and the 
first section of the Act of the 3d of March, 1875. 

In a restricted sense, nocontract by an assignee can be sued to 
judgment in the Federal Courts, unless his assignor could have 
sued if no assignment had been made, ‘except in cases of promis- 
sory notes negotiable by the law merchant and bills of ex- 
change. 

The case at bar arises under that part of the exception ex- 
clusively, which relates to promissory notes negotiable by the 
law merchant. The jurisdiction of the Courts of the United 
States upon the subject of promissory notes, divides itself mto 
two parts, viz: 

1. The jurisdiction that arises exclusively from the citizen- 
ship of the parties to the promissory note, the plaintiff and de- 
fendant at the time of making the note being citizens of differ- 
ent States of the Union, and this attaches both to promissory 
notes negotiable by the law merchant and promissory notes not 
negotiable. 

2. That jurisdiction which attaches to notes negotiable by the 
law merchant, where the original parties are citizens of the same 
State, on assignment to a citizen of another State, and which 
jurisdiction may be said to cohere as much to the character of 
the paper as to tke citizenship of the parties, for it is a sine 
quanon that both must exist simul et semel. 

The jurisdiction under the second branch of the subject will 
clearly not attach to a promissory note executed by one citizen 
to another of the same State, which is not negotiable by the law 
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merchant, though duly assigned to a citizen of another State 
for the Act of the 3d of March 1875 does not stretch to this 
extent. 

Now casting aside all that class of paper embraced in the first 
branch of jurisdiction. and also promissory notes. not negotia- 
ble. made between citizens of the same State, and assigned to a 
citizen or citizens of another State, we are brought directly to 
the question which touches the paper negotiable by the law 
merchant under the Act of the 3d of March, 1875, executed by 
one citizen to another of the same State, and assigned by the 
latter to a citizen of another and different State, which as ap- 
plied to the case at Bar involves exclusively the question 
whether or not the contract of loan between the Commercial 
Bank of Cincinnati and John Nash, was in whole or in part, on 
the 14th of November, 1879, negotiable by the law merchant in 
a sense to confer jurisdiction upon the Federal Courts to take 
cognizance of the case. And here let us observe tnat the con- 
tract sued upon, must be negotiable by the law merchant at the 
time of the assignment or transfer. In this kind of paper the 
right of the assignee, who is an innocent holder for value with- 
out notice of any equities between the parties to a promissory 
note before the maturity thereof. to recover thereon, is another 
and quite a different thing from his right to sue upon such 
paper in the Federal Courts at all hazards, If the paper be not 
negotiable at the time he receives it, his innocence will not con- 
fer jurisdiction in the Federal Courts, although he might be en- 
titled to recover in those States where the Courts follow the 
rule established by the Supreme Court of the United States in 
a well considered series of decisions from the case of Swift vs. 
Tyson, down to the present time. Under the rule established 
in this Court, differing from that of the State of Ohio, New 
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York and many other States of the Union, the endorsee of a 
negotiable, promissory note before maturity with collateral se- 
curity in the form of a non-negotiable chose in action, is enti- 
tled to recover the full amount of the the face of the note, al- 
though he may have paid less, and therefore the collateral se- 
curity must make this amount good ; but if the paper sued on 
be not negotiable at the time the endorsee receives it, although 
he may recover under the rule established in this court, yet he 
must seek another tribunal where the jurisdiction attaches to 
enforce non-negotiable securities, for neither the good faith nor 
bad faith of parties to a contract, nor even their agreement or 
acts can give jurisdiction where the Constitution and Statutes 
withhold it. For example. a collateral security, negotiable in 
form, would not carry with it the attributes of negotiability if it 
were written upon it that, “This note is held as collateral secu- 
rity, although neither the principal debt nor the collateral secu- 
rity at the time the latter was received was due for the reason 
that two contracts are set forth, viz.: The primary or original 
contract which is to pay a given sum upon a day certain, and 
the secondary or conditional contract, that if the primary or 
original contract is not satisfied, that the secondary or condi- 
tional will take its place and satisfy it. In other words the re- 
quirements of the statutes to give jurisdiction, demand negotia- 
bility—in fact at the time of the transfer whereas negotiability 
in form might be enforced under the rule of this court in 
a Court of Plenary Jurisdiction, This brings us directly to 
the question of negotiability of paper under the law merchant 
which is a sine qua non to coafer jurisdiction under the act of 
March 3d, 1875, and now the shortest road to a solution of the 
question at bar, is to answer this question: Was the note of 
John Nash for $13,000, negotiable upon the 14th of November, 


we, ee es 


ee 


Pw 


[17] 


1879, when the appellants pretend to have purchased it from 
the Commercial Bank of Cincinnati ? All the proof shows that 
this note was held as collateral for the $12,000 note, then over- 
due. which had been executed by John Nash, and constituted 
the principal debt. Jones on Pledges, section 102, in speaking 
of negotiable notes pledged as collateral, says: ‘A note which 
states that it is to be held as_ collateral security, is not negotia- 
ble. And soa memorandum put upon a promissory note, by 
the maker of it, before delivery, that it is given as collateral se- 
curity, destroys its negotiability ; for the words indicate that 
there may be a contingency, namely: The performance of the 
undertaking to which it is collateral, in which the note would 
not be payable, and so it lacks that element of negotiability 
which requires that at all events a sum certain shell be payable 
at a time certain. Therefore an action cannot be maintained 
upon such a note by an endorsee, nor can an endorser of it be 


charged and held liable as an endorser of negotiable paper.”’ 


The principal note of $12,000 to which the $13,000 note was 
an incident, and by which it was governed, was then overdue, 
and possessed none of the elements of negotiability. In See. 
651 of Chap. 17, Jones on Pledges, thus disposes of the right 
and power possessed by the Commercial Bank as regards its 
righ and power to dispose of the note and mortgage held by it 
as collateral for the $12,000 note. “A pledgee of commercial 
paper as collateral security cannot. in the absence of a special 
authorty for that purpose sell it upon the non-payment of the 
debt, and upon notice to the pledgor, either at public auction 
or private sale ; but he is bound to hold and collect the same 
when it falls due, and apply the money to the payment of the 
debt secured.”? Colebrooke on Collateral Securities, chapter 


12, section 117 , States the rule thus: ‘The pledgee of negoti- 
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able instruments, such as bills of exchange and promissory 
notes, so as to become a party thereto as collateral security for 
the payment of a principal note or obligation, is not entitled 
upon demand of payment, and default of the principal debt, 
and notice to the pledgee to offer such negotiable collateral se- 
curities at either public or private sale, in the absence of au- 
thority by special contract so to do,”’ 

This rule rests upon the foundation that negotiable securities, 
fettered for the time by being held as collateral securities for 
another debt are not negotiable in fact during the period for 
which they are so held. The test of negotiability is that the 
negotiable securities, by delivery, pass the title thereto, the 
same as coin of the realm passes in currency. 

Williams on Personal Property, Part 5, Page 311, in treating 
of ‘Title’ to personal property, thus states the law: “And 
first, with regard to money or negotiable securities no title at 
all is required to be shown by the payer in any bona fide tran- 
saction. Thus if a sovereign or bank note be offered in pay- 
ment of a debt, it is no part of the duty of the creditor, under 
ordinary circumstances, to ask the debtor how he came by it. 
The reason of this rule, is founded on the currency of the arti- 
cles in question, and on the great inconvenience to the trade 
and commerce which would ensue if the rule were otherwise. 
And the rule applies to all negotiable securities, that is, to all 
instruments, the delivery of which passes the legal right to the 
property secured by them. Promissory notes and bills of ex- 
change payable to bearer, or payable to order, and endorsed in 
blank are accordingly within the rule. But if there be any 
mala fides on the part of the person receiving any money or ne- 
gotiable security, or such gross negligence as may amount in 


itself to evidence of mala fides, the true owner may recover 
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such property, provided its identity can be ascertained.”’ Miller 
vs. Race, 1 Burr 452; S. C. 1 Smith’s Leading Cas. 250; Grant 
vs. Vaughan 3 Burr, 1516; Peacock vs. Rhodes, 2 Dong. 333; 
Clarke vs. Shee, Cowp. 197. 

This paper never was negotiable in the hands of the Commer- 
cial Bank, and was not negotiable by the law merchant at any 
time, and the Act of the 3d of March, 1875, requires as an indis- 
pensible condidition to jurisdiction in the Federal Courts, that 
the paper shall be negotiable. The proof in the record discov- 
ers that this note was, negotiable, being held as collateral secu- 
rity, and then again. the mortgage was collateral for the note of 
$12,000, and not for its co-collateral note of $13,000. 

Jones on Pledges, speaking of a note and mortgage held as 
collateral security for another debt, says: ~‘Butif the deot 
be not negotiable the pledgee of the mortgage will take it sub- 
ject to the equities between the original parties.” This singu 
lar anomaly arises in this suit. 

The note and mortgage sued on are collateral to the $12,000 
note, yet the mortgage sued on is made to appear as collateral 
alone to the $13,000 note which is wrongfully attempted to be 
collected as the principal debt, in other words, the appellees 
have been sued upon a conditional contract and not upon the 
original, in which two pieces of paper, collateral to the principal 
debt of $12,000. are so changed and transposed as to make the 
mortgage, which was collateral to the $12,000 note the princi- 
pal debt abandon it, and dance subservient attendance upon its 
collateral note of $13,000. 

Jones on Pledges, Sec. 144, says: ‘‘A debtor may give his 
own note and mortgage as collateral security for another note 
made by him or for any distinct debt. But there must be a 
debt to be secured distinct from that created by the note and 
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mortgage, otherwise these create the principal debt.” The ap. 
pellants have treated the $13,000 collateral note as the principal 
debt in their suit upon the mortgage, and used the note as_ evi- 
dence of the amount of the debt, yet, the record abounds with 
parol evidence proving that John Nash executed the $13,000 
note only as collateral to the $12,000 note discounted in_ bank, 
the principal debt. This fact may always be proven by parol 
evidence. In section 82 of Jones on Pledges, the doctrine is 
thus stated. : 

“Parol evidence is admissible to establish the fact that a 
transfer of negotiable paper was intended simply as collateral 
security, and not as an absolute transfer. Such evidence is ad- 
missible for this purpose upon the same grounds that it is ad- 
missible to show that an absolute conveyance of real or person- 
al property was intended to operate only as a mortgage. It is 
always competent to show by parol that one to whom negotia- 
ble paper has been made or transferred in terms absolutely in 
fact holds it as security only.” 

Jurisdiction under the Statute of the 3d of March, 1875, in 
so far as the same relates to promissory notes, attaches alone 
to promissory notes negotiable by the law merchant, and here let us 
distinguish more markedly between the right of an innocent 
holder for value of commercial paper endorsed to him, before 
maturity, to recover somewhere against the maker, and _ his 
right to sue upon such paper in the Federal Courts. — This an- 
alysis presents it more fully, 

1. The right of the innocent holder of paper negotiable in 
form, for which he has paid value, to recover against the 
maker, under the rule established in the Supreme Court upon 
commercial paper executed by a citizen of one State to a citizen 


of another State, although there may be infirmities to said paper 


[21] 


attaching as between the promissor and promissee, where the 
Federal Jurisdiction is plenary, 

2. The right of such holder where the commercial paper ne- 
gotiable in form, has been executed by one citizen to another 
of the same State, and before maturity assigned to a citizen of 
another and different State to sue on such paper as_ assignee in 
the Federal Courts, under the statute of March 3d, 1875, where 
infirmities fatal to the paper attuch as between the promissor 
and promissee, and where the Federal Jurisdiction is not plen- 
ary, but restricted to the negotiability of the paper at the time 
of assignment. 

In the first of these divisions, the innocent holder of the 
paper, would recover, in the Federal Courts under the rule there 
established in full, without regard to any infirmities of the pa- 
per, as between the original parties. In the second division the 
innocent holder would not be bereft of his right to recover some- 
where, where the rule administered in the Federal Courts pre- 
vails, but he can have no place or standing in the Federal 
Courts if the paper sued on were not negotiable by the law 
merchant at the time it was transferred to him. The record 
discovers proof conclusively showing that the $13,000 note was 
collateral to the $12,000 note and the law as conclusively shows 
that negotiable paper held as collateral security, whilst it is so 
fettered by pledge. is not negotiable. In determining therefore 
the question of jurisdiction, the Federal Courts will open the 
record and when they are satisfied that the proof discovers on 
final hearing or before, that the paper sued on is not negotiable 
by the law merchant, will survease action, and dismiss the case, 
where it has been originally brought in the Federal Courts. 
This we contend is the law inthe Federal forum under the rule 


there administered where the assignee is an innocent holder of 
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the paper, but where he holds the same in bad faith and with 
notice of the equities of the makers, he is invested with none of 
the rights which attaches to negotiable paper in the hands of 
an innocent holder, and of course no jurisdiction could attaéh in 
the Federal Courts under the Statute. The rule administered 
in the Federal forum as stated by Colebrooke on collateral secur- 
itiesin Sec. 161, is, “‘That the title of the encorsee for value, in 
vood faith, without notice of defenses, to the mortgage secur- 
ity, is as free from antecedent equities, as his title to the 
negotiable note, when received before maturity, under like con- 
ditions, and he is entitled equally to enforce the one as the 
other. 

This rule is followed by the Supreme Court of the United States 
and the Federal Courts, and in several State Courts.—Carpen- 
ter v. Longan. 16 Wall., 271; Sawyer v. Pickett, 19 Wall., 147; 
Kennicott v. Supervisors. 16 Ib., 452; Batesville Just v. Kauff- 
man, 18 Ib., 157; New Orleans, etc., Co. v. Montgomery, 985, 
U.S. 16; National Bank v. Matthews, 98, Ib., 621; Swift v. 
Smith, 102, [b., 442. 

This rule we shall have occasion to show differs very widely 
from the rule in Ohio, and many other States. In commenting 
upon this rule which he approves in Sec. 161, Colebrooke says : 
“The contract of the maker of the note is to pay the sum 
named therein upon a certain day, to a person named or order 
or bearer. 

The obligation of the mortgager contained in the mortgage 
deed, is also to pay the note upon like terms. Both engagements 
are the same, and the like enforcement as to each, free from 
antecedent equities, should be given the bona fide endorsece for 
value, The rules of estoppel in pais are ¥voked against the 


maker and mortgager where it is sought to assert secret equities 
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against an innocent person who has advanced money in good 
faith on the credit of the representations contained in the two 


instruments, the negotiable note and the mortgage security. 


The Qhio rule is thus stated inSwan’s Treatise, page, 398. 
Although the mortgage, whether the note or bond is made ne- 
gotiable or not, follows the transfer of the note as security, yet 
the mortgage does not partake of the peculiar characteristics of 
ne: otiable paper; that is, the mortgagor, although sued on the 
mortgage by a bona fide holder of a negotiable note secured by 
the mortgage, and as such holder entitled to judg:nent for the 
amount of the note against the mortgagor as maker, yet the 
latter may set up any equitable defences against the enforce- 
ment of the mortgage itself, which defences, if the note were 
sued upon, would be precluded on account of such holder, be- 
ing a bona fide endorsee for value and without notice of such 
equities.” 14 Ohio St. 396. 

In section 171, of Colebrooke on Collateral Securities, the 
rule is thus stated : 

“In Ohio, the endorsee of a negotiable promissory note, se- 
cured by mortgage, upon enforcing in equity the mortgage se- 
curity, is subject not only to the equities of the original par- 
ties, but also to the equitable rights and titles of third persons. 
In the leading case in that State, the Court declined to affirm, 
that to mortgage, when made to secure a negotiable note, be- 
comes. contrary to its general nature and qualities a negotiable 
instrument; or, that the transfer of such a note without the aid 
of any statute, or of any Judicial decisions except those of very 
recent date, has an effect upon the note itsclf, and draws after 
it and within one of the most important incidents of negotia- 
bility, a collateral contract having relation to the same debt. 


Mortgages being (the court says) mere choses in action; and 
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whether standing alone, or taken to secure negotiable or non- 
negotiable paper, they are only available for what is honestly 
due from the mortgager to the mortgagee. If they are as- 
signed, either expressly or by implication, the assignee takes 
only the interest, which his assignor had in the instrument—ac- 
quires but an equity, and. upon the long established doctrine of 
Courts of Equity, is bound to submit to the assertion of the 
prior equitable rights of third persons. The endorsee, suing 
upon the note, may recover judgment for the full amount there- 
of. And where a note, payable on demand, was secured by 
mortgage, the mortgage became due under the same conditions 
as the note.’”’ Heller vs. Meis 2 Sup. Ct. R. 289. Union C. L 
Ins. Co. vs. Curtis 33 Ohio St. 343. Bailey vs. Smith, 14 Ohio 
St. 396. 

The rule in a case of the nature, as the one at bar, is dispos- 
ed of by the Supreme Court of Ilinois, (Olds vs. Cummings, 31 
Ill. 188.) with great ability and natural justice and equity. bv 
Chief Justice Cayton. He said, ‘Mortgages are not commer- 
cial paper. It is not convenient to pass them from hand to 
hand. performing the real office of money in commercial tran- 
sactions, as notes, bills and the like * ad The 
note itself, though secured by mortgage. is still commercial 
paper, and when the remedy is sought upon that, all the rights 
incident to commercial paper will be enforced in the Courts of 
law. But when this remedy is sought through the medium of 
a mortgage, when that is the foundation of the suit, and the 
note is merely used as an incident, to ascertain the amount due 
on the mortgage, when the Courts of equity, to which resort is 
had must pause, and look deeper into the transaction, and see 
if there be any equitable reason why it should not be enforced. 


He who holds a note and also a mortgage, holds in fact two in- 
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struments for the security of the debt; first, the note with its 
personal security, which is commercia] paper, and as such may 
be enforced in Courts of law, with all the rights incident to 
such paper, and the other, the mortgage, with security on land, 
which may be enforced in the Courts of Equity, and is subject 
to the equities existing between the parties. ” " ™ 

The assignee is required to inquire of the mortgagor if there 
is any reason why the mortgage should not be paid, but he 
should not be required to inquire of the whole world, to see if. 
some one has not a latent equity, which might be interfered 
with by his purchase of the mortgage, as for instance a ¢eestin 


que trust.” 


Iu the case at bar, as in Olds vs. Cummings, the suit is upon 
the mortgage, and not upon the negotiable note to secure the 
payment of the mortgage, and it may be observed that unlike 
the case of Carpenter vs. Longan, 16 Wall Supra, the maker of 
the note alone signed the note, which was secured by a mortgage 
of the property of the wife of the maker of: tke note. The 
maker of the note, also with his wife, signed the mortgage. In 
the case of Carpenter vs. Longan, the husband and wife both 
signed the note and both signed the mortgage. In the last 
mentioned case, the question of jurisdiction was not agitated, 
nor does it appear that the citizenship of the assignor was of 
the same state as that of the makers of the note and mort- 
gage. 

The appellants also contend that the collateral securities in 
their bands, are held by them as innocent purchasers, yet ac- 
cording to the doctrine in Ohio on this subject, if such securi- 
ties were held by the Commercial Bank of Cincinnati as collat- 
erals for a pre-existing debt, and nothing more, the law would 


at once bereave them of the white robes of innocence, as _ they 
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would not be innocent holders. Roxborough vs. Messick, 6 
Ohio St. 448; Rexner vs. Hatch, 7 Ohio St. 248, 255; Gebhart 
vs. Sorrels, 9 Ohio St. 461, 466; Cleveland vs. State Bank, 16 
Ohio St. 236, 269; Copeland vs, Manton, 22 Ohio St, 398, 402: 
Pitts. vs. Foglesong, 37 Ohio St. 676, 680; 8S. C. 41, Am. Rep 
O40. 

This doctrine prevails in fifteen other States of the Union, 
Alabama, Arkansas, Iowa, Kentucky, Maine, Minnesota, Miss- 
issippi, New Hampshire, North Carolina, Pennsylvania, Tennes- 
see, Virginia and Wisconsin. 

The Supreme Court of the United States hold upon this 
branch of the subject also a different doctrine from the State of 
Ohio. Vide Railroad Co. vs. National Bank, 102 U. S. 14, 51. 

The different rules established between the Federal Courts, 
and the Courts of Ohio, and other States, upon the subject of 
a mortgage executed to secure a negotiable note, and negotiable 
securities pledged for a pre-existing debt, have in a controlling 
sense conduced to the alleged transfer or sale of the paper sued 
on, and the production of suit in the Federal Courts, as we shall 
endeavor hereafter to establish by the law and fact of the case 


at bar, in what we shall now offer upon the subject of a 
COLLUSIVE ASSIGNMENT 


To confer jurisdiction under the Act of March 3d, 1875. 
Collusive assignment solely to confer jurisdiction under the 
above mentioned Act has been severely condemned by this 
Court, where ever it has been called upon to pass upon the sub- 
ject. 
In the case of Hayden vs, Manning, 16 Otto, pp. 586 to 589 
inclusive, this Court held that where the name of a plaintiff, who 


had no real interest in the controversy had been improperly and 
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collusively used to give jurisdiction in the Federal Courts, the 
case should be dismissed. 

This Court said in its opinion in the case: ‘The suit does 
not really and substantially involve a dispute or controversy, 
properly within the jurisdiction of the Circuit Court, because 
the real controversy is wholly between citizens of the same 
State. The name of Manning, the plaintiff in the suit, has heen 
improperly and collusively used, (in the language of this stat- 
ute,) for the purpose of creating a case cognizable under it.’’ 
Hawes vs. Oakland, 104 U. S. 450; Williams vs. Nottawa, 104 
U. S. 209. 

In the case of Williams vs, Nottawa, 14 Otto, pp. 2, 9, 13 in- 
clusive, this Court said: ‘Under the Act of 1789, it was held 
in Smith vs. Kernochen, 7 How. 216, that this objection was one 


which could only be taken by plea in abatement; but in Barn- 
ey vs. Baltimore, 6 Wall. 280, there was no such plea, and the 


bill was dismissed in this Court without prejudice, because it 
appeared in evidence that certain conveyances by means of 
which the citizenship of the parties was changed so as to give 
the Courts of the United States Jurisdiction, did not transfer 
the real interest of the grantors. But what ever may have been 
the practice in this particular under the Act of 1789, there can 
be no doubt what it should be under that of 1875. In extend- 
ing a long way the jurisdiction of the Courts of the United 
States, Congress was specially careful to guard against the con- 
sequences of. collusive transfers, to make parties. and made it 
the duty of the Court, on its own motion, without waiting for 
the parties, to stop all further proceedings and dismiss the suit 
the moment anything of the kind appeared. This was for the 
protection of the Court as well as parties, against frauds upon 


its jurisdiction; for as was very properly said by Mr. Justice 


Miller, speaking for the Court, in Barney vs. Baltimore, supra: 
“Such transfers for such purposes, are frauds upon the Courts, 
and nothing more.” Again the Court says: ‘Inasmuch, there’ 
fore, as it was the duty of the Circuit Court, on its own motion, 
as soon as the evidence wis in, and the collusive character of 
the case shown, to have stopped all further proceedings and 
dismiss the suit the judgment is reversed, and the cause re- 
manded with instructions to dismiss the suit at the costs of the 
plaintiff in error, because it did not really and substantially in- 
volve a dispute or controversy within the jurisdiction of that 
Court, leaving the parties in interest tosuch remedies as they 
may each be entitled to for the recovery of any amount that 
may be due them respectively on the bonds they severally own. 
In this connection, we deem it proper to say that this provision 
of the Act of 1875 is a salutary one, and that it is the duty of 
the Circuit Court to exercise their power under it in proper 
cases. If they improperly dismiss a cause, their action in that 

behalf is expressly made reviewable here. Whether if a defen- 

dant allows a case to goon until judgment has been rendered 

against him, he can take advantage of the objection on appeal, 

or writ of error, we need not now decide. 

That would be a different case from this. Here the party 
guilty of the collusion asks relief from a judgment against him- 
self. In such a case, we deem it our duty to stop the case just 
where it should have been stopped in the Court below, and _re- 
mit the parties to their original rights.”’ 

This case was cited with approval in 105. U. S. 180; 106, U. 
S. 525; 109, U. S. 125, 355, 356; 111, U. S. 386. 

In the case of the City of Detroit, appellant vs. Dean and the 
Mutual Gas Light Co,, appellees, 16 Otto 537, 542 inclusive. 
the Court say: 
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“Tt was an attempt to get into the Federal Court upon a pre 
tense that justice was impossible in the State Court, owing to 
the excited condition of the public mind. The only party who 
could seek redress in the Federal Court, by reason of his citizen. 
ship, was willing to trust the local courts; and if a determina- 
tion had not existed to force the controversy away from them, 
we have no doubt that the other directors would r sadily have 
agreed with him. The refusal to take legal proceedings in the 
local courts. was a mere contrivance, a pretense; the result of 
a collusive arrengement to create for one of the directors a fic- 
titious ground for federal jurisdiction. The case comes, there- 
fore within the purview, if not the letter, of the provisions of 
See. 5 of the Act of March 3d, 1875, defining the jurisdiction 
of the Circuit Courts of the United States.” 

This case was cited with approval 106 U.S. 589; 114 U.S, 
146. 

To the above may be added the following cases touching 
upon this subject: Marion vs. Ellis, 9 Fed. Rep. 367; S. C. 10 
Fed. Rep. 410; Williams vs. Town of Nottawa, 3 Morr. Tr. 256; 
Delavenga vs. Williams, 5 Sawy. 574; Coftin vs. Haggin, 11 
Fed. Rep. 219. The motives of the Commercial Bank, and 
their shadow, the appellants, will more fully appear infra. when 
the contention of the Commercial Bank in the matter of appro- 
priating the proeeeds of the mortgage collateral of $7,000 of 
Ellen Nash, which was pledged by her, and her husband for the 
particular loan of $12,000, to the general account of John Nash 
& Co., and John Nash, instead of a payment upon said special 
loan. The Commercial Bank saw in the wreck of John Nash’s 
affairs, that if they could get rid of the equities subsisting be- 
tween John Nash and Ellen Nash, upon the special loan of 


#12,000, secured by the two mortgages upon the property of 
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Ellen Nash, and appropriate the proceeds of the $20,000 collat- 
eral furnished for the special loan to the account of John Nash 
& Co., and John Nash, until they were first satisfied, and then 
pay off the special loan of $12,000, that they would not only 
make good their,several claims against John Nash & Co., and 
Jobin Nash, and John Nash and Ellen Nash, but would be in 
position to further better their condition by purchasing in at a 
sacrificial sale the real estate mortgaged by Ellen Nash, in 
Logan County, Ohio. Todo this they found it to be necessary 
to get rid of the jurisdiction of the Courts of Ohio, which pro- 
tect the equities of the appellees, under the facts discovered in 
the record, as well as to place the claim in the hands of parties 
heyond the reach of those equities. 

Another forum, where a different rule of law. was administer- 
ed, presented itself to the inventive brain of the Commercial 
Bank in the jurisdiction conferred upon the Federal Courts by 
the Act of March 3d, 1875. 

This was readily seized upon by the bank, yet, there still re- 
mained waating to complete their supposed right to the federal 
jurisdiction, an assignee for value, of another and different 
State, whom the law merchant would recognize as an innocent 
holder, without notice of equities The Bank at once set to 
work to find such an assignee or endorsee, and through their 
correspondence with the appellants as shown by the Transcript, 
behold these innocents readily and willingly appear in the per- 
son of Messrs. J. F. D. Lanier, Charles Lanier, John W. Ellis. 
Kdward Winslow and D. B. Safford, partners as Winslow, Lan- 
ier & Co. 

The record discloses their innocence to consist of their joint 
effort to assist the Commercial Bank in drowning and _ sinking 


forever the equities of Ellen Nash, and helping the Commercial 
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Bank upon its guaranty of collection and payment of the col- 
laterals furnished by Ellen Nash and John Nash for the special 
loan, to certain moneys the Bank never could have collected 
upon their transactions with the Appellees in the Ohio Courts. 

The Court below held that the proceeds of the $7,000 mort- 
gage should be appropriated in payment of the special loan of 
$12,000 and not to the discharge of the general account of 
John Nash & Co., and John Nash individually. From this de 
cree, denying the appropriation of the proceeds of the $7,000 
mortgage to the general account of John Nash & Co., and the 
individual account of John Nash, the Commercial Bank, through 
its men of straw, the appellants, appeal to this forum. The 
vindication of Judge Baxter’s decree against the wrongful ap- 
propriation of the proceeds of the $7,000 mortgage, is written 
in the law, both of the United States and England, the parent 
country from which our jurisprudence is derived 

In the case of the Masonic Savings Bank vs. Bangs’ Adm’r, 
decided by the Supreme Court of Kentucky, so late as May the 
5th, 1886, and reported in Vol. 8, No. 1, of the Kentucky Law 
Reporter, of July, 1886. Judge Pryor in a masterly opinion 
reviews the whole ground covered by the appeal upon this point 
and we adopt his argument, as one so complete and exhaustive 
of the subject. that it would be in the nature of presumptous 
arrogance to attempt either to add to, or subtract from it. In 


rendering the opinion of the Court, he says: 


“John B. Bangs, in the month of June, 1884, borrowed of 
the Masonic Savings Bank the sum of ten thousand dollars, for 
which he executed his note, payable in six months, with inter 
est from date, and to secure its payment he pledged as _ collat- 
eral security 300 shares of the stock of the New Galt House 
Company, The nature of the pledge was indorsed on the back 
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of the note and is as follows: ‘As security for the payment of 
the within note I have deposited with the Masonic Savings 
Bank 300 shares of the capital stock of the New Galt House 
Company, and authorize the said bank to sell the above’ de- 
scribed collaterals, and pass a good title thereto to the purcha- 
ser, if the within note is not paid at maturity, reserving the 
right to be notified in writing twenty days previous to the date 
and place of the contemplated sale.’ 

Bangs, the obligor in the note, died intestate in August, 
1884, and the appellee, W. C. Kendrick, administered on his es- 
tate, and in order to a settlement with creditors filed a petition 
in the Louisville Chancery Court, to which the appellant (Ma- 
sonic Savings Bank) was made a defendant. The estate of 
Bangs was not only involved, but utterly insolvent. 

The Masonic Savings Bank being a large creditor of the es- 
tate, filed an answer and counter-claim setting forth its various 
demands, and among them the note for for $10,000. A judg- 
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ment was asked by the bank for the sale of the stock pled 
to secure the payment of that note. The administrator and 
the Bank consented by an agreed order that the bank should 
sell the stock, subject to the rights of the parties in interest. 
The stock was sold by the bank and realized, after the payment 
of all costs, the sum of $13,495.10. This sum satisfied the note 
and left a surplus of $3,536.45 cents, and the manner in’ which 
this surplus is to be distributed is the question presented on 
the appeal. 

The Bank holding many other large claims against the estate 
asserts its right to apply this surplus to their payment, insist- 
ing that by the law merchant it has a lien over other creditors. 
and if not, having possession of the fund, its right to a set-off 


against the claim of the administrator cannot be denied. 
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We find no decision by this court determining the question 
involved, but the right of a bank to a general lien on the money 
and funds of the depositor in its vaults for the payment of the 
balance of the general account of the depositor is recognized 
by all the elementary books on the subject of banks and_ bank- 
ing, and sustained by an unbroken line of American decisions. 
So when the depositor is indebted to the bank his funds in the 
bank may be applied to the payment of the debt at its maturi- 
ty, and a failure of the bank to make such an application has 
been held to discharge the indorser or sureties. 

The right to a set-off would also exist against the administra- 
tor or representative of the depositor attempting to recover the 
deposit after his death. Moore on Banking, pages 34, 35 and 
36. 

This doctrine as to the general liens of a bank or its rights to 
a set off does not control the question involved in this case. 


It 1s equally as well settled that where the deposit is made 
for a special purpose with the knowledge and undertaking of 
the bank, that purpose must be carried out, or where the pledge 
is specific to secure a particular debt, the lien only applies to 
the debt intended to be secured by it. ‘A security given for a 
contemporaneous advance of one thousand pounds by the bank- 
er was held not to be applicable against an indebtedness of five 
hundred pounds afterwards arising on the ordinary running ac- 


count.’ Moore on Banking, page 36. 


In this case the intestate deposited with the bank three hun- 


dred shares of the New Galt House stock to secure the pay- 


ment of the note for ten thousand dollars. The title to the 
stock was in the intestate subject to this pledge, and the bank 
had no right to sell more of the stock than would satisfy the 
debt it was given to secure. If two hundred shares had satis- 
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fied the debt the intestate, if living, could have maintained an 
action against the bank for the remaining one hundred _ shares. 
The debt having been paid, the pledger or owner would have 
been entitled to the immediate possession of the stock refMmain- 
ing unsold. 

The administrator of Bangs conseated that the whole of this 
stock might be sold by the bank, and when sold the special 
pledge having been satisfied, the surplus fund arising from the 
sale passed to the administrator, It was the property of the 
estate, and its conversion into money did not alter the rights of 
the parties. If the appellee, as the administrator, had paid off the 
ten thousand dollar note the whole of the stock would have be- 
longed to the estate, and no lien could have been asserted 
against the administrator so as to have prevented a distribution 
among the general creditors. 

The special agreement with reference to the particular debt 
repels the inference that it was pledged for any and all debts 
that might thereafter be owing the bank by the intestate. In 
Parsons on Contracts, vol. 3, 264, 265, the lien of the banker is 
thus stated: ‘When a negotiable note is indorsed to a banker 
by the payee as collateral security for one only of several de- 
mands for which he is lable, the banker has no lien on such 
note as security on any other demand against the endorser.’ 

Kent, in his Commentaries, vol. 2, 775, states the rule: ‘The 
pawnee will not be allowed to retain the pledge for any other 
debt than that for which it was made, even though the holder 
be a banker.’ 

In Duncan vs. Brennan, 83 New York, 487, it was held that 
personal property pledged for a particular loan can not, in the 
absence of a special agreement, be held by the pledgee for any 


other advance, and in that case it was also said that ‘the gener- 
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al lien which bankers hold upon bills, notes, and other securities 
deposited with them for a balance due on general account can 
not exist where the pledge of property is for a specific sum and 
not a general pledge.’ 

In tue case of the Neponset Bank v. Leland, 5 Met., Mass., 
259, it was adjudged that ‘where a negotiable note is indorsed 
to a bank by the payee as collateral security for only one of 
several demands on which he is liable, the bank has no lien on 
such note as security for any other demand against the indor. 
ser.’ 

In the case of Wycoff vs. Anthony and others, reported in 
90th New York, 442, the bonds in controversy were pledged by 
the plaintiff as collateral security for a note of $8,000. The 
plaintiff tendered the firm the amount of the debt and interest, 
and demanded the securities. The defendants refused to de- 
liver them unless the plaintiff would pay another claim of the 


defendants against the plaintiff for which the vonds had not 


been specifically pledged. The plaintiff then brought his action. 


for the value of the bonds, alleging their conversion by the de- 
fendents. It was held that where securities are pledged to a 
banker or broker for the payment of a particular loan or debt, 
he has no lien on the securities for a general balance. or for the 
payment of other claims, and a recovery was permitted. 

We have found no case decided by the courts of this country 
sustaining the position assumed by counsel for the appellant, 
and the English cases relied on, particularly the case of Davis vs. 
Bowsher, 5 T. R., 481, decided by Lord Kenyon, states the rule 
to be “that by the general law of the land a banker has.a gen. 
eral lien upon all the securities in his hands belonging to any 
particular person for his general balance unless there be evi- 
dence to show that he received any particular security under 


ee a eT i anne 


A dik asda neta aia ia dsaions era ete 


[36] 
special circumstances which would take it out of the common 
rule.’ 

This general lien arises from the usage of trade, and the fact 
that the parties have made the pledge for the particular debt 
must be held to exclude the intention of creating or relying on 
a lien that would otherwise exist upon the general deposit ac- 
count. It is a special deposit or pledge for a special purpose, 
and when that purpose is accomplished the lien ceases to exist. 
A general lien in such a case would be inconsistent with the 
special undertaking. Grant on Banking. 

Counsel on each side in this case have bestowed much labor 
in prosecuting and reviewing the authorities on this question, 
and while some of the English cases would tend to sustain the 
claim of lien, the whole current of American authority is against 
such a doctrine.” 

In conclusion, the Appellants are shown to have participated 
with the Commercial Bank in all its bad faith, and were in fact 
never the owners, but at best sub-pledgees of the collateral, with 
full knowledge of their infirmities. Two days before the 14th 
of November, 1879, these collaterals were forwarded from Cin- 
cinnati by mail with this direction: ‘J will thank you to place 
this note to the credit of the Bank under discount.”’ 

Within these two days from the forwarding of these collater- 
als from Cincinnati to New York, and their arrival there, there 
could have been no change of the above directions, and what 
follows after the 14th of November shows that they were not 
changed, On the 28th of November, 1879, fourteen days after 
the pretended purchase of the collaterals, the bank gave the fol- 
lowing order and directions to the Apellants. “In your letter 
to them, please say nothing concerning the first two years’ in- 


terest, as the sum collected by us from other collections may 
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not prove to be sutficient to pay the entire two years’ interest, 
as it was supposed it would. In case this debt should not be 
paid at maturity, | have further to ask that you do not charge 
it to our account, but hold it so that suit can be brought by 
you if necessary. Inclose a letter to me from our attorneys, 
King, Thompson & Maxwell, which please read and return to 
me.”’ Transcript 71. Here we trace to them all the knowledge 
the Commercial Bank had in its dealings with Messrs. King, 
Thompson & Maxwell, and the fact further is disclosed that 
any failure to charge the collaterals to the discount account of 
the Commercial Bank, was for the sole purpose of creating a 
case cognizable in the Federal Courts, for the order is express- 
ed in these words: But hold it so that such suit may be brought 
by you if necessary.’ Transcript page 71 December 3, 1879, 
Commercial Bank, continues the guaranty of collection and 
payment of the note, and with this guaranty was enclosed: 
“Confirmation from Wm. Sherlock to the same effect.’’ Sherlock, 
it will be remembered, was Trustee for the Commercial Bank. 
and as such held for the time the collaterals pledged to the 
Bank. Why were these directions made so long after the al- 
leged sale of the paper, if the Bank’s interest in it had ceased? 
And on December 10. 1879, Transcript pp. 71-2, the Commer- 
cial Bank, writing the Appeliants. says: I have your favor of 
the Sth inst. inclosing copy.of a letter from Messrs. Avery & 
L’Hommedieu, attorneys for John Nash. I shall be obliged if 
you will reply to Messrs. Avery & L’Hommedieu, notifying 
them that unless the debt is immediately paid or satisfactorily 


arranged; the note and mortgage will be put in suit by you. 


In case suit becomes necessary, I will thank you to place the 
papers in the hands of the Hon. R. P. Ranney, Cleveland, O., 


(unless you prefer other counsel,) with instructions to bring 
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suit in the U. S. Circuit Court to foreclose the mortgage in 
your name, 

You will please refer Judge Ranney to Messrs. King, Thomp- 
son & Maxwell, our attorneys, for any information required for 
the suit. Of course we will bear all the expenses.”’ 

Again, on the 20th of February, 1880, the Bank writes the 
Appellants: 

“Your favor of the 19th inst. isat hand. I will thank you to 
send the note and mortgage of John Nash to Judge Ranney, of 
Cleveland, in accordance with the terms of my letter of the 10th 
of December.”’ Transcript page 72. 

Here the attorneys of the Appellants was referred to Messrs. 
King, Thompson & Maxwell for any information required for 
the suit, and it is a plain question that in cases of notice, even 
where one’s attorney has notice, the client in the particular 
transaction is affected with constructive notice, but here the 
Appellants had actual notice. Again from the character of the 
attorneys, Messrs. King, Thompson & Maxwell, it would not 
be credited for a+noevement that they would have advised their 
clients, the Commercial Bank, to sell collateral securities held 
for the payment of a principal debt, for such sale would be 
plainly against the law, and in some States is made by Statute 
a criminal offense. Gen. Sts. Mass c. 161, 64. 

The statements therefore of the Appellants to the interroga- 
tories charitably considered, can only amount to this fact that 
they believed as sub-pledges they were owners, otherwise their 
evidence would be knowingly and wilfully false. Transcript pp. 
18-19, 

It is clear that the Bank had no right to sell the collaterals, 
and it is incredible that Messrs. King, Thompson & Maxwell 


would have advised the Bank that they had the right to sell the 
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collaterals, and the record shows that the correspondence _be- 
tweeu Messrs. King, Thompson & Maxwell, and the Bank was 
in the hands of the Appellants with directions to return it to 
the Bank, and after this date, which was November 28, 1879, 
received the guaranty of collection and payment of said note, 
Transcript page 71— Exhibits “‘G”’ and ‘-H” of Foote’s deposi- 
tion. | 

The whole stream of Federal authorities from the formation 
of the Government to the act of March 3, 1875, would be 
against the Jurisdicton of the Federal forum to take cogni- 
zance of this case or one similar to it. 

It is therefore under the act of March 3, 1875, that the ap- 
pellants assert their right to be heard in the Federal Courts, 
Sec. 5 of said act supra clearly deprives them of all such right 
in the case at bar, 

Again if this court were to construe the act of March 34, 
1875, so as to include within the Jurisdiction of the Federal 
Courts all promissory notes negotiable in form, made between 
citizens of the same State, and assigned to a citizen of another 
and different State, before maturity, without regard to the ne- 
gotiability of the paper to give such jurisdiction; when all the 
facts and equities existing between all the parties are shown by 
the record to have existed at the time of the transfer, then in- 
deed the act will have been productive not only of the evil of 
creating two laws for the government of such paper in each 
State where the equities between the original makers of the 
paper are let in, that is the Federal law, and the State law, 
which are felo-de-se to each other, but will afford under the 
Federal rule an impenetrable shield to fraud wherever the crafty 
assignor of the State where the note was made, can find an in- 


nocent purchaser in another State, 
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These crafty assignors from sixteen States of the Union, viz: 
Alabama, Arkansas, Iowa, Kentucky, Maine, Mississippi, Mis. 
souri, Nevada, New Hampshire, New York, North Carolina, 
Obio, Pennsylvania, Tennessee, Vermont and Wisconsin, will al- 
ways find enough confiding innocents from thirteen States of 
the Union, in which they abound, who will at a single leap 
spring into the Federal forum crying for protection, derived 
through the doctrine of estoppel in pais against the equities of 
all the dupes who have been victimized by the fraudulent as- 
signors of the sixteen States. | 

This state of case arises where collaterals are assigned for a 
pre-existing debt, and no more, and out of which the greatest 
conflict of law arises between the several States and the general 
(;overnment, yet upon the other branch of the case, namely: 
A mortgage executed to secure a negotiable note, which con- 
stitutes the principal debt, where the equties between the 
makers or original parties to the note. are let in, as in the case 
of Qhio. Illinois, Minnesota, Louisiana, South Carolina, and 
Vermont, there will be a like conflict, and of this latter class the 
kinship of the case at’ bar is nearer in degree, and would be 
identical were it not for the anomaly, that here, the mortgage 
sued on, was co-collateral to the collateral note of $13,000, and 
not the principa. debt represented by the $12,000 note, and in 
this last feature, it is unlike all the cases, which have been ad 
judicated in the Courts, State or Federal. 

If the Act of 1875 should be so construed as to hold notes, 
where the original parties are citizens of the same State, and 
are assigned to a citizen or citizens of another State, to be non- 
negotiable, where all the secret equities between the original 
parties, would stamp them as non-negotiable at the time of the 


transfer, and that these equities may be shown for that purpose 
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in the record on the final hearing, then this conflict of authority 
which would otherwise arise is avoided, and justice is adminis- 
tered oetween all parties, as it would be between the original 
parties to the note in the State where they reside and the notes 
were made, and we would avoid the anomaly of one people, and 
one land, and two governments, over the same people, and 
same land, holding upon the same subjects by their Courts of 
last resort, two different rules or laws upon the same subject 
where there should be but one, and this is in accordance with 
the genius of our Government, which makes both the Federal 
and State Jurisdictions, the empire or rule of one people and 
one land. Itis therefore respectfully submitted that this cause 
should be dismissed for want of jurisdiction. 
DAVID STUART HOUNSHELL, _ 
Attorney for Appellees 
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STATEMENT. 


The motion rests upon the solid foundation that two live 
and subsisting judgments or decrees cannot be at the same 
time resting upon the same original cause of action. 

William Goodrich, a party to this suit, at the October Term 
of the Court of Common Pleas of Logan County, Ohio, in the 
year 1880, obtained a judgment against the appellees, John 
Nash and Ellen, his wite, for the sum of eight hundred dol- 
lars ($800.00), and costs in the sum of one hundred and 
forty-three dollars and eighty-five cents ($143.85), and this 
judgment became a lien upon the lands of the appellants on 
the nineteenth day of October, 1880, that being the first day 
of said term of court. 

On the seventh day of July, 1881, William Goodrich tiled 
his answer and cross-bill against the appellees, John and 
Ellen Nash, praying that all hens against said Jands be mar- ° 
shalled, and that the lands be sold) under the order of the 
Cireuit Court of the United States for the Northern District 
of Ohio, (See Answer and Cross-petition of William Good- 


rich, Transcript, pp. 21, 22.) The relief he prayed tor in the 
eross-bill was granted. (See Transcript, pp. 22 and 84.) 

In the tinal decree (on page 8+ of the Transcript), the re- 
lief prayed tor by Goodrich was granted in the following 
deeretal order of sale : 

“And it further appearing that there is due from John 
Nash and Ellen Nash to the detendant, William Goodrich, 
the sum of one thousand and nineteen and 85-100 dollars, by 
virtue of a judgment of the court of common pleas of Logan 
county, Ohio, and the same is a lien upon the real property of 
suid John and Ellen Nash in said county, from the 19th day 
of October, 1880; and it is, theretore, ordered that said John 
Nash and Ellen pay to said several named detendants the 
sums so as aforesaid found due within ten days, in detault 
of which there be paid to said several named defendants out 
of the proceeds of the sale hereinbefore provided tor, after 
satistying the liens and amounts hereinbetore specified, to 
the complainants and to the defendants, Maurice Walsh and 
Johanna Mahon, the said several sums so last above found 
due the detendants,in the order and priority of Hens as above 
named.” 

The final decree in the case was suspended in whole by 
an appeal-bond and supersedeas, and the same is now pend- 
Ing and undetermined in this court. (See Transcript, pp. 
84-85.) This final decree merges the judgment sued on 
in the cross-bill of Goodrich, and all remedies at present in 
his behalf are suspended by the appeal and swpersedeas, other- 
wise he may have entoreed his decree by execution, or any of 
the other means provided by rules eight (8), nine (9) and 
(10) of the Practice in’ Equity. (See Phillips’ Practice, pp. 
452, 453.) 

BRIEF FOR APPELLEES. 

That the judgment sued on by Goodrich is merged in the 
final decree in this suit is established by irrefragable au- 
thority. 

The doctrine is thus laid down by Freeman on Judg- 
ments, chapter 11, sec. 216: “The weight of authority in 


the United States shows that whatever mav be a eause of 
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action will, if recovered upon, merge into the judgment or 
decree A contract of specialty merges into a judgment in 
the same manner as asimple contract. A judgment is er- 
tingwished, when, being used as a eause of action, it grows into 
another judgment. . It may even be merged by a statutory 
judgment. Thus, if the law provides for the execution of a 
fortheoming or delivery bond, which, when forfeited, shall 
have the force and effect of a Judgement on which execution 
may be issued, a forfeiture of which bond disharges the 
judgment upon which it was given. 

“On the other hand (the citation continues)some American 
cases, proceeding upon the theory that no merger can take 
place until some higher remedy or evidence is created, deny 
that one judgment can merge into another of equal degree. 
On this ground a motion to enter satisfaction of a judgment 
because it had been recovered upon in another action was 
denied. The effect of this ruling would be that the estate 
of the debtor could) be involved by a multiplicity of record 
liens, and his chattels seized under a great number of exeeu- 
tions and himself financially ruined by the expenses of di- 
verse proceedings, all based upon a single and indivisible 
demand.” 

To sustain the positions in the text, the following authori- 
ties are cited (in foot-notes). Pitts cs, Fugate, 41 Mo., 405; 
King vs. Hoar, 13 M. and W., 494; Andrews rs. Varrell, 
46 N. IL, 17; Chitty es. Glenn, 3 Monr., 425; Whiting res. 
Beebe, 7 Eng., 549: Gould rs. Hayden, 63 Ind., 443; Fra- 
zier vrs. MeQueen, 20 Ark., 68; Brown rs. Clark, 4 How- 
ard, U.S. 4; Bankoft U. S. vs. Patton, 5. How. Miss., 200; 
Wright rs. Yell, 15 Ark., 505; Tanna vrs. Guy, 3 Bush, 91; 
Cook rs. Arinstrong, 25 Miss., 63; Neal vs. Jeter, 20 Ark., 
98: Black rs. Nettle, 25 Ark., 606; Russell rs. Shute, 25 
Ark., 469: Lipscomb rs. Grace, 26 Ark., 234. But a differ- 
ent rule prevails in Alabama, (sce Patton rs. Hamner, 33 
Ala., 807.) In Kentucky, a person having pleaded guilty to 
an indictment charging him with being a common gambler; 
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was adjudged to make his fineto the Commonwealth by the 
payment of fifty dollars. For this fine a capias pro fine was 
awarded against him, which he replevied, with one W, as 
his surety. At the maturity of the replevin bond execution 
issued thereon, and was returned unsatisfied. After this a 
second capias pro fine was issued, but it was, on motion, 
quashed on the ground that the original judgment levying 
the tine had been merged in the replevin bond. (Common- 
wealth rs. Merigan, 8 Bush, 152. 

The last judgment, or decree, rendered either upon a jude- 
ment or decree, or any demand of a lower grade or dignity, 
must of necessity merge the cause of action sued on. Free- 
man on Judgments, chap. 12, sec. 532, says: * Rights ac- 
quired by virtue of a judgment or decree are lable to be 
determined in the same manner. Thus, if two Mexican 
grants are so confirmed at different dates, that the land 1s 
included in both decrees, and the contirmee of the first grant, 
being a party to the second contirmation, fails to assert the 
former deeree in lis favor as a bar, his rights will be divested 
by the second decree. So, where A. forecloses a mortgage 
makes B. a party to the suit, as a subsequent Incumbraneer, 
and obtained a degree against B. as sueh, and Bb. afterwards 
forecloses his mortgage, making A. a party as a subsequent 
incumbrancer, and also obtained a decree, it was decided 
that if A. ‘wished to avail himself of lis deeree he should 
have set it up in the second action, and that not having done 
so his rights under it were lost.’ ’ (See Cooley rs. Brayton, 
16 Lowa, 10.) 

Decrees and judgments now stand upon the same plane. 
In section 454, chapter 17, Freeman on Judgments, says: 
“Tu the United States we lay it down as a general rule that 
in every Instance in which an action of debt can be main- 
tained upon a judgment at law for a sum of money awarded 
by such judgment, the like action can be maintained upon 
a decree in equity, which is for an ascertained and specitie 
amount and nothing more, and that the record of the pro- 
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ceedings in the one case must be ranked with, and responded 
to, as of the same dignity and binding obligation with the 
record of the other.” (See Pennington rs. Gibbons, 16 
Howard, U.S., 65; Post rs. Neatie, 3 C. A. [., 22; Tilford 
& Co. vs. Oakley, Hemp., 197; Nations rs. Johnson, 24 How- 
ard, U.S., 203; Evans rs. Tatem, 9 S. R., 252; 11 Amer. 
Decisions, 717; Warren rs. McCarthy, 25 IIl., 95.) 

Special attention is called to the Judgment of the Court 
of Common Pleas of Logan County, as stated in the answer 
and eross-bill of Goodrich, and the decree thereon which was 
‘expunged,” in so far as they ditter from the final deeree 
rendered on said judgement. (See Transcript, pp. 21, 22, 
23, and pp. 81, 82, 83, 84.) 

The tinal decree, being suspended by the appeal and super- 
sedeas, cuts offall remedies, everywhere, for the present, that 
Goodrich may have based upon his original cause of action or 
judgment. Yet he now has an execution in the hands of the 
sheriff of Logan County, Ohio, issued upon the extinguished 
judgment of the Court of Common Pleas of that county. 
But forthe suspension of the final deeree of the Cireuit Court 
of the United States for the Northern District of Ohio, by 
the appeal and supersedeas, Goodrich might have proceeded 
by execution to enforce his moneyed decree as provided by 
Rule 8 of the Rules and Practice in Equity, for this last de- 
cree is a new debt. (See see. 217, chap. 11, Freeman on 
Judgments.) This doctrine reaches to the extent of discharg- 
ing the lien upon the land of the judgment at law, which 
but follows the extinguished judgment. 

By sec. 388, chap, 14, of Freeman on Judgments, the 
law is thus stated: “ The merger occasioned by one judg- 


‘ment being recovered by another, as it extinguishes the 


judgment sued upon as a cause of action, also destroys its 
effect as a lien.” 

In the ease of the United States rs. Leffler, 11 Peters, 86, 
Barbour, J., in delivering the opinion of the court said: “If 
this were so, then it would follow that another judgment 
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might be obtained against him; but we have seen that there 
is already one against him unreversed and irreversible ;_ if, 
then, another could be obtained, we should have an anomaly 
never before heard of in the law; that is to say that there 
would be two subsisting judgments in full force at the same 
time in favor of the same plaintiffs against the same defend- 
ants, founded on the same original cause of action, and in 
both of which he would be liable to execution. This can 
not be. If there be any one principle of law settled beyond 
any question it is this: That whenever a cause of action, In 
the language of the law, transit in rem judicatum, and the 
judgment thereon remains in full force, unreversed, the origi- 
nal cause of action is merged and gone forever.” 

This anomaly, in jurisprudence, is sought to be estublished 
by Goodrich and his advisers in suing out the execution now 
In the hands of the sheriff of Logan County, Ohio, upon 
the defunct judgment. To obviate the evils of such proce- 
dure this motion is made, and a restraining order asked in- 
hibiting Goodrich trom all further proceedings until the de- 
termination of this case upon appeal. 

DAVID STUART HOUNSHELL, 
Solicitor for Appellees. 
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FLORIDA LAUGILIN VS. JOSEPH D. MITCHELL. 1 


1 Unirep STATES OF AMERICA, 
Southern District of Mississippi : 


Pleas and proceedings had and done at a regular term of the circuit 
court of the United States for the southern district of Mississippi, 
begun and held pursuant to law in the court-room of said court, 
in the city of Jackson, in said district. 


Present and presiding, the Honorable R. A. Hil], United States 
district judge for Mississippt. 
LORTIDA LAUGHLIN 
vs. 
J.D. Mircuetnt and Jerrerson Davis & J. H. D. Bowmar, Exec- 
utors, &e., of Joseph I. Davis, Deceased. 


Be it remembered that heretofore, to wit, on the 25th day of June, 
A. D. 1881, a bill of complaint was filed in the office of the clerk of 
said court in the words and figures following, to wit: 


, Oriainal Bil of Complaint. 
In the Cireuit Court of the United States for the Southern District 
of Mississippi. 

I'LORIDA LAUGHLIN 
vs. 

Joseru D. Mircuecyt and JEFFERSON Davis and Joseru H. D. Bow- 
MAR, as Executors of Joseph It. Davis, Deceased. 


To the honorable the judges of the circuit court of the United States 
for the southern district of Mississippi: 

Your oratrix, Florida Laughlin, who is a eitizen of the State of 
‘Tennessee, exhibits this her bill against Joseph D. Mitehell, who is 
a citizen of the State of Mississippi and a resident of Warren county, 
in said district, and against Jefferson Davis and Joseph TH. D. Bow- 
mar, as executors of the last will and testament of Joseph . Davis, 
deceased, who are citizens of Mississippi and residents of said dis- 
trict. 

‘And thereupon your oratrix doth complain and aver as follows: 

That your oratrix is the owner of a certain plantation situate in 

the county of Warren and State of Mississippi known as 
3) “Diamond Bend,” and more particularly described as fol- 
lows: 

Lot- 1 and 2 in section 15, town. 14, range 2 east, containing to- 
gether about 220 acres, and also parts of sections 12, 15, 14, and 15, 
town. 14, range 2 east. 

As such owner vour oratrix is in possession of said lands, and has 
so held the same for many vears—from the time and under cireum- 
stances hereinafter more particularly stated. 

Your oratrix is a daughter of Joseph E. Davis, deceased, and the 
defendant, Joseph D. Mitchell, is his grandson; that said Joseph [:. 
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Davis departed this life in the year 1870, leaving a last will and 
testament, which was duly admitted to probate in the chancery court 
of Warren county, in the State of Mississippi, a copy of which Is 
herewith filed as an exhibit, marked “A,” and prayed to be taken as 
part hereof. 

That by the first clause of said will said testator bequeathed and 
devised all of his estate, real and personal, to the defendant Mitchell 
aud his sister, subject to legacies and bequests thereinafter made; 
that the second and third clauses of said will are as follows ; 

‘Yndly. I give and devise to my daughter, florida Laughlin, the 
estate known as the Diamond Place, in said county of Warren, con- 

taining about one thousand two hundred acres, for and dur- 
| ing her natural life, with full enjoyment of the profits and 
privileges thereunto belonging. 

‘Sdlv. I eive and devise tomy grandson, Jos. D. Mitchell, the plan- 
tation known as the Diamond Place, in the county of Warren, con- 
taining about one thousand two hundred acres, now 1n- possession 
of and occupied by my said daughter, florida Laughlin, who hasa 
life estate therein, with appurtenances thereunto belonging, on the 
death of my said daughter, Florida Laughlin, to hold and enjoy the 
same in fee-simple; but in case my grandson, J. D. Mitchell, should 
not survive my daughter, Florida Laughlin, and should dic without 
issue, | give and devise said Diamond Place to my nephew, Jos. E. 
Davis, son of ILlaugh IR. Davis, of Wilkinson county, Mississippi.” 

That the defendant Mitchell, though fully cognizant of your ora- 
trix’- rights in the premises as absolute owner in fee of said property, 
and notwithstanding the same, pretends that said devise to him was 
Valid and is effectual to convey to him the fee in said Jands. 

Your oratrix further shows that her said father, Joseph I. Davis, 
became possessed of said property only through her and as her 
trustee, and never did acquire or own any beneficial interest there- 
in. ‘The circumstances under which said trust was assumed are as 

follows: 
D On the seventh day of June, 1544, your oratrix was the 

wife of David MeCaleb, and she and her said husband were 
then living on said plantation, which was then their homestead and 
had been the property of her said husband before his intermarriage 
with your oratrix. On the 15th day of July, 1837, said David Me- 
Caleb, being indebted to Lambeth & Thompson, of the city of New 
Orleans, had executed a deed of trust to seeure his indebtedness, 
which was recorded in the county of Warren, in book “ Ix,” page 
125. This debt, or the balance due thereon, amounting to thirteen 
thousand nine hundred and. fifty-five dollars and eighty cents 
(815,955.80), had been assigned to one Charles A. Jacobs, and said 
David MecCaleb and your oratrix executed a new deed of trust to 
secure the payinent of said balance to said Charles A. Jacobs on the 
sald seventh day of June, 1544, whereby they conveyed unto one 
John M. Chilton and one Charles J. Searles, as trustees, all of said 
land and in addition thereto some forty-two slaves and their in- 
erease before and sinee the date of the execution of the previous 
decd above mentioned and all their future increase and all the 


KLORIDA LAUGHLIN Vs. JOSEPH D. MITCHELL. >) 


horses, mules, cattle, hogs, and farming utensils and other person- 

alty thereon. By said deed of trust terms were granted by which 

said MeCaleb should be permitted to pay his said debt in four equal 

annual installments, with interest at eight per centum per 

G annum, a copy of which deed is herewith exhibite 1, marked 
Exhibit “ Bo” 

Your oratrix further shews unto your honors that on the seventh 
(7) day of May, 1846, said David McCaleb and your oratrix exe- 
cuted another deed or trust, whereby they conveved the same real 
and personal property and some other slaves in addition to one 
Geo. W. Meklrath, as trustee, to secure a debt due by said David 
McCaleb to Laughlin, Searles & Co., commission merchants, doing 
business in the city of New Orleans, which copartnership was com- 
posed of Win. Laughlin, Charles J. Searles, and Edmund C. Laugh- 
lin, which latter is now the husband of your oratrix. The debts se- 
cured by said deed consisted of the accommodation indorsement of 
a draft drawn by said David MeCaleb on, and accepted by, Wim. 
Laughlin & Co. for three thousand two hundred and one dollars 
and sixty-one cents (85,201.61), dated March 25rd, 1546, and pay- 
able seven months after date, to wit. on the 26th of October, 1846. 
and also a promissory note of said MeCaleb in favor of said Laugh- 
lin, Searles & Co., dated May Ist, 1846, and payable November Ist. 
the same year, for $1,000.00, a copy of which is exhibited herewith, 
marked Exhibit “CC.” In addition to these debts said McCaleb 
owed other large debts, which were pressing and which rendered 
his situation precarious, though said land, with its valuable im- 

provements and the slaves and personal property, were rea- 
7 sonably worth more than one hundred thousand dollars at 
that time. ' 

Your oratrix further avers that the said John M. Chilton and 
Charles J. Searles, pursuant to the terms of their said deed of trust, 
advertised the property for sale at public outery on the 15th dav of 
June, L546. 

Before the appointed day the said David MeCaleb had, without 
difficulty, procured the promise of assistance from several of his near 
kinsmen, who were men of large means and credit, and one Jolin- 
athan McCaleb, his uncle, who was mueli attached to his nephew, 
said David MeCaleb, had promised to purchase said property at the 
sale and, taking title in lis own name, give David McCaleb ample 
time and opportunity to work out of his debt and repay to him such 
amount as he should have to advance for the purpose of making 
the purchase. Aceordingly said Johnathan McCaleb attended said 
xle amply prepared and fully determined to purchase said prop- 
erty, in trust, for the benefit of his said nephew. Your oratrix had, 
however, in the meantime solicited av similar assistance from her 
father, the said Joseph I. Davis, who had consented to make pur- 
chase for the same purpose and on like terms of trust to secure and 
hold the same that your oratrix and her said husband might be 
able in time to redeem the property, except that said Joseph FE. 

Davis required that his purchase should be in trust for your 
S oratrix, his daughter, instead of David McCaleb. The latter 
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was brought to give his assent to this proposed arrangement 
on the suggestion that we would be more secure in our homestead 
and in a competent support if the title should become vested in 
your oratrix, as it would thus be secure from the reach of any ered- 
itors of him, the said David McCaleb. On the day of sale the said 
Joseph KE. Davis and the said Johnathan McCaleb, attended by other 
of his kindred, arrived at the appointed place, each ready to carry 
out the arrangement which had been determined on, and it was not 
until after a consultation of considerable length and with protesta- 
tion of reluctance on the part of Johnathan McCaleb that it was 
finally agreed that the purchase should be made by and in the name 
of Joseph Ik. Davis, to be held for and sold to your oratrix on pay- 
ment of such sums, with the interest thereon, which said Joseph EF. 
Davis might be required to pay or assume, instead of being bid in 
by and in the name of Johnathan McCaleb, to be redeemed in like 
manner by David McCaleb. But when this was agreed upon and 
said David McCaleb withdrew from his contemplated arrangement 
and refrained from bidding at the urgent solicitation of the said 
Joseph I. Davis, it was upon the thoroughly well understood agree- 
ment that the one arrangement was to be a substitute for the other, 

each having been designed for the sole benefit, assistance, and 
y protection of your oratrix and her said husband to secure for 

them the only homestead which they had possessed since 
their marriage, and the trust so assumed by pledges to do for us 
what others were prevented from doing was at that time regarded 
by said David MeCaleb and his kinsmen, as well as by said Joseph 
I. Davis, as imposing upon the latter obligations of the highest 
character, which were allways fully recognized by him for several 
years and until the happening of the events to be hereinafter nar- 
rated. 

Your oratrix further shews that so determined was the said Johna- 
than MeCaleb to buy said plantation and personal property for the 
use of his said nephew that he bid more than any one else for 
some of the slaves, and it was evident to all present that he would 
become the highest bidder for all of said property but for the yield- 
ing of the said David McCaleb, who consented, as hereinbefore 
stated, with reluctance, to the purchase by Joseph E. Davis, and 
then the purchases which had been made by said Johnathan Me- 
Caleb were by consent of all transferred and reported as the bid of 
the said Joseph Ie. Davis. ; 

Your oratrix further avers that it was made known at said sale 
to all who were present that said Joseph KE. Davis was bidding for 
your oratrix, his daughter, and the wife of the owner of said prop- 

erty, and on that account no bidding was made by any dis- 
10) interested persons, and, as a result, there was no substantial 

competition. It resulted that all of said property, real and 
personal, was knocked off to said Joseph FE. Davis as the highest 
bidder at the sum of twenty-eight thousand five hundred and thirtv- 
one dollars ($28,531.00), which was scarcely more than one-third of 
the value of said property. 

Your oratrix further avers that the creditors who were entitled to 
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receive the proceeds of said sale were friendly to David McCaleb, 
and with the kindly purpose of facilitating the accomplishment of 
the designs of said Joseph EE. Davis, in behalf of the wife of said 
Davrd MeCaleb, they consented that the purchase-money should 
not be required to be paid in cash, as had been required by the 
terms of sale, and which confronted other bidders as a necessity, but 
your oratrix was left in undisturbed possession of all the property 
without the payment of one dollar of cash, and her said father exe- 
cuted instead his own note to Charles A. Jacobs for the principal 
and interest of his debt, including even the trifling cost of adver- 
tisement and the charges of the commissioners for making the sale, 
the intention and object being that the said David MeCaleb might 
be able to meet all such payments by the proceeds of the crops 
which the property was expected to produce under his cultivation 
for the benefit of lis wife. ‘The trustees who made said sale, John 
M. Chilton and Charles J. Searles, thereupon executed an 
1] agreement between themselves, as parties of the first part, 
and Joseph E. Davis, as party of the second part, dated the 
day of said sale, whereby the purchase by said Joseph I. Davis was 
recited, and the price of the several articles set forth, aggregating 
the sum of twenty-eight thousand five hundred and thirty-one dol- 
lars ($28,531.00). 
The claim of Jacobs was stated to be— 
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Said agreement recites that said Joseph Ee. Davis executed his 
note for said aggregate of $15,056.94, payable on the first day of 
December, 1846, at the Mechanics’ and Traders’ Bank of New Or- 
leans, with interest thereon at elght per centum from date. But 7 
was further agreed that upon p: iyment of one-third of said note 
maturity, viz., $5,012.513, and of the interest then due and in arrear 
on the whole sum specified in the note, then the time for the pay- 
ment of the residue should be extended to the first day of Decem- 
ber, 1847, and then, upon payment of a like third of the residue of 
said sum of money In said note remaining unpaid, and all interest 
due thereon, the time of payment of the residue shall be extended 
till the first dav of December, 1548, when the whole of the 
12 residue and all interest accrued thereon shall be payable 
absolutely, and it was further agreed that the title to all said 
property should remain in said trustees until the final payment and 
discharge of said purchase-money, and that said trustees should 
then by an entry of such satisfaction and a transfer of title, either 
made on the margin of the record of said agreement or otherwise, 
vest the title of said) property absolutely ino said) Joseph E. Davis. 
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But it was provided that if he should fail to make said payment 
that said agreements should be void and of no effect. It was 
further stipulated that the debt of Laughlin, Searles & Co., amount- 
Ing to about 84,200.00, should be paid by atid Joseph Ti. Davis, and — 
the surplus to said David Me ‘aleb, a copy of which agreement is 
exhibited herewith, marked Exhibit D. 

Your oratrix further avers that after these arrangements had been 
consummated the said David MeCaleb continued the cultivation of 


the crops and exercised every act of dominion over all the property 
in precisely the same exclusive manner as if the title a been 
vested absolutely and directly in your oratrix, Instead of in Joseph 


I. Davis for her use, and the said Joseph Ee. Davis never did at any 
time during the lifetime of said David MeCaleb exercise any sort of 
control, or pretend to have any sort of personal or beneficial in- 

terest therein. Not only was there no visible change in the 
13 management and control of said property, but your oratrix 

avers that no account was kept, made, or demanded as to the 
rents, Issues, and profits of said property, and the debts which lad 
been assumed by Joseph EE. Davis in the arrangement aforesaid 
were considered by said Joseph EF. Davis and David MeCaleb as 
debts of your oratrix, to be paid for her by her said husband, by 
means of said property, and were so treated by both of them. ~The 
said David McCaleb was a man of great dignity of character, sensi- 
tive, high-spirited, and self-reliant, and was quick to resent, Iu an 
ageressive Inanner, any infringement of his rights by others; and 
your oratrix, Who well knew, and distinctly remembers, the circum- 
stances whech she has narrated, avers that it would have been a 
moral impossibility that the purchase of said Joseph E. Davis could 
have been made on his own account at such a price, and it would 
have been equally impossible, if it had been so made, that the said 
David McCaleb conld have been induced to remain for a dav a 
tenant at will and a pensioner on the bounty of another. 

Your oratrix avers, on the contrary, that her said husband treated 
suid property as the separate estate of your oratrix and shipped the 
crops during his lifetime, and applied the proceeds to the payment 
of the debts which had been assumed by said Joseph kK. Davis, 

and of other incumbranees, and ‘hat he lived and. died, 
14 not only with the conviction that all of said property had 

been thus secured to his wife, but without any sort of thought 
or suspicion ever having been suggested or having arisen in his 
mind that any claim adverse to vour oratrix could ever be set up 
by Joseph I. Davis or his heirs. 

Your oratrix farther avers that said David MceCaleb died during 
the month of May, in the vear 1847, and your oratrix shipped the 
crops of that year, as that of the preceding year had been shipped, 
to Wm. Laughlin and Co., to the credit of Diamond Place account, 
for the Charles Jacobs judement. In July, IS48, vour oratrix 
miarricd Edmund C. Laughlin, her present husband, who was at 
that time a member of the firm of Wm. Laughlin & Co. aforesaid. 
Your oratrix fully informed her said husband, Ek. C. Laughlin, of 
the situation of her property and urged him to consent to live with 
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her on the estate instead of in New Orleans and aid and assist her 
in paying off her said debt, to which he finally assented. Your 
oratrix and her said husband continued to live on said plantation, 
shipping the crops as before, and applying: the same, sometimes 
through their merchants and sometimes by direct payment to 
Joseph I. Davis, to the discharge of said indebtedness. 
Some years after the marriage of your oratrix with the said Hd- 
mund C. Laughlin, and after she had paid a large portion of 
15 all ineumbranees, and some other indebtedness, which it 
became necessary to pay in the course of litigation, your 
oratrix requested her said father, Joseph E. Davis, to make a title 
to her and allow her to secure him in any balance for which she 
might be hable, and this request, and others of similar import sug- 
vesting different modes for the consummation of her wishes in that 
respect, Were never complied with, but lis failure to do so was never 
at any time accompanied or explained by advancing even the 
slightest claim of beneficial interest in himself. ‘The request of your 
oratrix was disposed of variously, sometimes cvasively, and some- 
times by a counter-suggestion, but vour oratrix doth aver that in no 
instance, either by letter or in personal interviews, did he at any time 
(except as hereinafter set out) Justify or explain his failure to convey 
title to vour oratrix by pretending to own or elaim for himself any in- 
terest in her said property ; on the contrary, on such occasions he dis- 
cussed the question always as one of prudential consideration, im- 
porting by his words and reasons a full admission of the absolute own- 
ership of your oratrix,and suggesting that it was more prudent that he 
should retain the title of the property for your oratrix, the better to 
keep it separate from the property of her husband, and at the same 
time distinctly disclaiming any interest therein for himself. 
16 Your oratrix avers that her ownership of said property was 
repeatedly thus admitted on such occasions by said Joseph 
Ii. Davis, both orally and in writing in letters addressed to her and 
subscribed by him. 

Your oratrix further avers that on more than one occasion when 
she had suggested the danger which she incurred and the want 
of security wh vich she had felt in permitting the title of her property 
to be held in his name he responded and declared to her that to 
euard against any accidental trouble which might arise from that 
circumstance he had devised said property to her, vour oratrix, in 
and by his will which he liad prepared and executed, which decla- 
ration was made to her for the purpose of inducing her consent. to 
permit him to retain the title of said property, and which declara- 
tion she has no doubt was true when made, and vour oratrix un- 
willingly permitted the continuance of said trust and continuously 
occupied said plantation asa homestead and made payments annually 
until before the year 1858 she had more than repaid the said the 
Joseph I. Davis all money and debts paid out and assumed by him 
for her own account of said property. 

Your oratrix further avers that on the 27th day of December, 
ISoS, he had coneeived the purpose of securing the ownership of 
sald property to himself and of converting the tithe which le had 
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held in trust for your oratrix into an indefeasible and_ beneficial 
title contrary to all of his previous declarations and assur- 
17 anees. Whether this determination was arrived at by the evil 
advice and influence of others interested or by a desire to 
consummate certain plans of his own your oratrix does not know. 

Your oratrix does not in the least question the purity of motive 
which actuated her said father in assuming this trust, to the exclu- 
sion of said Jonathan MeCaleb, but she accords to him that integ- 
rity of purpose in entering upon said trust which was dictated alike 
by good conscience and parental affection ; but his subséquent de- 
fection, as explained by his own words, hereinafter stated, based 
upon the belicf on his part that the life estate which he substituted 
or has sought to substitute as a provision for your oratrix would be 
of equal benefit to her is explicable to those only who knew or can 
be brought to understand the extraordinary characteristics of mind 
which dictated his most arbitrary actions in his dealings with and 
for those whom he regarded as members of his family and whom he 
perhaps intende.t to make objects of his bounty. 

Your oratrix had been twice married and remained yet childless, 
and that fact, she believes, brought her said father to the desire and 
led him eventually to reconcile it to his own conscience to repudiate 
the rights and just claims of your oratrix, and to seek by the means 

whieh she is now about to narrate to acquire said property, 
Is that he might be able to dispose of it by will to his own heirs 
or devisees instead of permitting your oratrix to dispose of it 
by will or otherwise, or instead of allowing it to descend to her heirs. 

Be this as it may, your oratrix avers that such had become his 
purpose and he compassed it, or attempted to do so, under the fol- 
lowing circumstances and in the following manner : 

On the 27th day of December, 1858, when the said Joseph FE. 
Davis was Just beginning to recover from a dangerous illness, and 
while he was still so feeble and nervous that his family were still 
very anxious about him [and] careful to avoid everything that could 
agitate or excite him, he, the said Joseph I. Davis, said to your ora- 
trix, lorida, who was then in attendance upon her father, the said 
Joseph Ik. Davis, that he would like for her husband, Edmund C. 
Laughtin, to be sent for, who was then at his own home, on said 
Diamond Place, several miles away, which was accordingly done. 
When be arrived he and your oratrix were called into the office of 
sald Joseph Ez. Davis and a paper was put into the hands of vour 
oratrix, Which he desired her to read aloud, without having given 
any explanation as to its contents or purport. When your oratrix 
had read it, both she and her said husband were astonished to find 
It a lease to be signed by your oratrix and her husband and the said 

Davis, in which the said Davis leased the Diamond Place and 
1%) the slaves so purchased by him as aforesaid unto your oratrix, 
florida Laughlin, for life, and said lease also contained an 
acknowledgment that the sole, legal, and equitable title in and to said 
plantation and slaves and other property was in said Joseph FE. Davis; 
loft which will appear by reference to a copy of said deed hereto 
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appended and marked ExInbit “FE,” and prayed to be made a part 
of this bill. 

Your oratrix shows further unto your honors that upon reading 
said.deed and becoming aware of its contents your oratrix was so 
astonished that she could not speak for awhile, but at length said 
“that it seemed to allow her but a life interest in her own home;” 
to which the said Joseph E. Davis replied, “I think it the best way 
of securing your interests.” Your oratrix replied that she could not 
see how that could be, adding that Lise Mitehell and Joseph D. 
Mitchell, the defendant, whom the said Joseph I. Davis had adopted, 
was surely sufficiently provided for by giving them the plantation 
which he had given to their mother on Bayou Louisiana, which 
was as valuable as Diamond Place, and besides be still had “ Hurri- 
cane,” the plantation on which he then lived, to be divided between 
them. ‘To this the said Joseph I. Davis replied “that they, Lise and 
Joseph D. Mitehell, might not like to dispossess their father.” Your 

oratrix replied neither would I like to dispossess my _ hus- 
20) band.” “That is it,” replied the said Joseph [. Davis; “the 

place would go to strangers.” Again your oratrix remon- 
strated with the said Davis, her father, and reminded him that when 
the place was sold at the trustee’s sale he had, at her earnest request, 
bought it in, and that this had been done only with consent of Mr. 
Jonathan MeCaleb, who anxiously desired that 1t should not go out 
of his family, and that he, the said Joseph E. Davis, had promised 
her, in the presence of the said Jonathan McCaleb, that as soon as the 
debt which he had assumed, or would have to assume, was paid to 
him he would make her a fee-simple title to the place, and that, not- 
withstanding all he had ever paid out on the place had been repaid 
to him, he now wished her to take only a life estate in her own home, 
which she had thus bought and paid for; and his only reply was, 
“T think it best for you.” 

He, the said Joseph E. Davis, then requested your oratrix and her 
husband, the said Edmund C. Laughlin, to walk over to his library, 
some distance from the house where they then were, and sign said 
deed; and vour oratrix then rephed, “Papa, I beg you not to urge 
me to this injustice to myself; I cannot do what you ask;” and the 
said Joseph E. Davis then took her by the arm and, in his eagerness 
and anxiety to have said deed signed, almost. forced her to the office 
through a heavy rain and in his slippers and dressing-gown and 

without his hat. 
21 Your oratrix further shews unto your honors that she, the 
said Florida Laughlin, seeing the nervous and excited condi- 


tion of her father, and fearing disastrous consequences to him in his 


then feeble state of health if she should any longer oppose him, 
under this compulsion then and there signed said deed. 

Your oratrix shows further unto your honors that:she, the said 
Florida Laughlin, and her husband afterwards acknewledged said 
deed, as appears by reference to said deed, on the first day of May, 
1859, and that said acknowledgment was extorted and forced out of 
them by threats on the part of said Joseph E. Davis if they did 
not acknowledge it to take possession of the place and put an over- 
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seer on it, and leave to your oratrix. the bare occupancy of the house 
and garden, with no other provision. 

Your oratrix further shews unto vour honors that from the time 
she was induced by her said father to sign said written acknow!l- 
edement up to the time of his death, on all occasions on which it 
seemed proper for her to speak, she expressed to him, both in letters 
and personal interviews, her sense of the injustice which had been 
done to her. Immediately after she had signed said writing, on 
returning to the house, her stepmother, the wife of said Joseph FE. 

Davis, Who had always been an affectionate mother’ to your 
22 oratrix, and who did not approve the course pursued by her 

said husband, and who was at the moment engaged in con- 
versation with another, looked around, and on seeing your oratrix 
in tears exclaimed, “IT hope vou have not been doing something 
you ought not to have done,” and your oratrix replied, “ T have 
done what I was compelled to do.” She, your oratrix, immediately 
ordered her carriage and was about to depart, though it was still 
raining, and her father coming in at the moment, remonstrated and 
insisted that she should remain, but your oratrix said to him, * I] 
am going, sir, and shall never return to this house,” and she did 
leave at once and never did return. 

Your oratrix further shews that after she had signed said deed 
she had always supposed that by that act she had finally and hope- 
lessly Jost her property, and whatsoever she has said or done or 
omitted to do since was under that belief. With a full knowledge 
of the feeling of your oratrix and her husband, her said father 
suggested to Mr. Laughlin, the husband of vour oratrix, that he 
should purchase said property from him. Your oratrix and her 
said husband were much pleased at the suggestion, because they at 
once entertained the hope, from the manner and oceasion of the 
suggestion, that 1t was lis intention at last to do justice by making 

a conveyance by asale for a nominal price, or at least on such 
93 reasonable terms as might be justly expected under the cireum- 

stances ; but said Joseph E. Davis elicited by his suggestion a 
letter asking the terms on which he would sell, and replied that he 
would take fifty dollars per acre, which would make the price ag- 
evregate (860,000) sixty thousand dollars. This was in 1869, and 
included nothing but the bare land and tenements, when the market 
value of such lands was trifling compared to their value at the time 
when he was permitted to purchase the same lands, together with 
fifty slaves and their increase for eleven years before for (828,000) 
twenty-eight thousand dollars. 

Your oratrix does not know what influenced the said Joseph E. 
Davis to elicit, by his own suggestion, an expression of willing- 
ness on the part of your oratrix and her husband to make said pro- 
posed purchase and to ask for his terms, and then to fix the price at 
such sum as to render such purchase impossible; but in his letter 
on the subject, dated January 25th, 1869, he states: “In my sug- 
gestion to Mr. Laughlin I was influenced by the consideration that, 
in the course of nature, my life was drawing to a close, and the pro- 
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pricty of leaving all the affairs of this life so arranged as to have no 
difficulty with others in settling my affairs after I was gone.” 
| Your oratrix further avers that the Joseph I. Davis, son 
24 of Hugh R. Davis, to whom said property was devised in 
said will in ease said Joseph D. Mitehell should not survive 
your oratrix, and should die without issue, has departed this life ; 
and she further shews that Jefferson Davis and Joseph H. D. Bow- 
man are the executors of the last will and testament of said Joseph 
I’. Davis, deceased, and reside in this judicial district. 

To the end, therefore, that said defendants may, if thev can, shew 
why your oratrix should not have the relief hereby prayed, and 
ihat the lease or instrument in writing whereby your oratrix con- 

veyed her said property to Joseph E. Davis, or acknowledged that 
the right thereof was in him, be adjudged void and of no effect as 
against vour oratrix, and that the devise of said property in and by 
said will to the defendant, Joseph D. Mitchell, be decreed to be void, 
and that the beneficial ownership and title to said property be de- 
creed, as against said Joseph Ee. Davis, deceased, and his devisees, 
to be in vour oratrix ; 

And that an aecount may be taken of the payments which were 
made by and for your oratrix in the premises, that it may be ascer- 
tained whether or not she has, in fact, paid to said Joseph EE. Davis 
the full amount which she was bound to pav to entitle her to the 
relief hereby prayed, as she has hereinbefore alleged, your ora- 

trix being Willing and hereby offering to pay any balance 
which may be found against her on such aceountine to the 
parties entitled thereto. 
And that upon the ascertainment that your oratrix has fully 
paid all such sums as in equity she ought to have paid on or upon 
her payment thereof, now that she may be decreed to have the ab- 
solute, indefeasible title of said property as against said defendant. 

And that if your oratrix hath, in any respect, mistaken her ap- 
propriate relief, or hath failed to ask for the same, that she may 
have such other and further relief as the faets shall) warrant, and 
may seem just and equitable. 

May it please your honors to grant unto your oratrix writs of 
subpana, to be directed to the said J.D. Mitchell, and to the said 
Jefferson Davis and Joseph H. D. Bowman, as executors of the said 
Joseph I. Davis, deceased, commanding them, and cach of them, 
personally to be and appear before this honorable court, at a time 
to be therein stated, according to the rules of this honorable court, 
then and there to answer the premises, and further to abide and 
perform such further orders or decrees in the premises as may scem 
meet and. just. 

And vour oratrix will ever pray, &c., &e. 

PITTMAN, PITTMAN & SMITH, 
Solicitors for Compl t. 


> 


a) 


26 Personally appeared before me this — day of ,1SS1, 
lorida Laughlin, who, having been by me first duly sworn, 
doth depose and say that the allegations set forth in the foregoing 
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bill of complaint are true according to the best of her knowledge, 
information, and belief. 
Kiled June 25th, 1881. 
J. M. MckEK, CVs. 


24 Exhibit “A,” filed with said bill of complaint, is in the 
words and figures following, to wit: 


Exuipir “A.” 


Be it known that I, Joseph Emory Davis, of the State of Missis- 
sippi, county of Warren, now in my 85th year, do make this my 
last will and testament: 

Ist. I give, bequeath, and devise to my two grandchildren, Joseph 
D. Mitchell and Mary Elizabeth Mitchell, all the estate, real, per- 
sonal, and mixed, as wellasall rightsand credits [of ] which I may die 
seized or possessed, subject to the legacics and bequests hereinafter 
mentioned, to be controlled by my executors in manner hereafter 
directed. 

2nd. 1 give and devise to my daughter, Florida Laughlin, the 
estate known as the Diamond Place, in said county of Warren, con- 
taining about one thousand two hundred acres, for and during her 
natural life, with full enjoyment of the profits and privileges there- 
unto belonging. 


sdiy. I give and devise to my grandson, Jos. D. Mitchell, 


the plantation known as the Diamond Place, in the county of 


Warren, containing about one thousand two hundred acres, now 
in possession of and occupied by my said daughter, Florida Laugh- 
lin, who has a life estate therein, with appurtenances thereunto be- 

longing, on the death of my said daughter, Florida Laughtin, 
28 to hold and enjoy the same in fee-simple; but in case my 

erandson, J. D. Mitchell. should not survive my daughter, 
Florida Laughlin, and should die without issue, I give and devise 
said Diamond Place to my nephew, Jos. f. Davis, son of Hugh R. 
Davis, of Wilkinson county, Mississippi. 


Athiy. I give and devise to my daughter, Caroline Leonard, the 
tract of land in the parish of Madison, State of Louisiana, contain- 
ing about 1,100 acres, to have and to hold the same in fee-simple, 
with the right to dispose of the same as she may see fit. And, 
further, | desire my executors, hereinafter appointed, to pay her 
from the proceeds of the property sold, as hereafter directed, or 
from the debts collected, one thousand dollars annually during her 
life. : 

othly. It is my will and desire, and I so direct my executors, out 
of the money due for the sale of the Hurricane and Briarfield plan- 
tations, amounting to three hundred thousand ($300,000) dollars, 
secured by the joint obligations of Benjamin 'T. Montgomery, Wim. 
Thornton Montgomery, and Isaiah Montgomery, pavable on the Ist 
day of Jan., 1876, and bearing date of the 19th day of Nevember, 
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A. D. 1866, and secured by mortgage on the land sold, of even 
date with the said bond, and also their joint and several obligations 
for the payment of six per cent. interest annually, payable in the gold 


_ coin of the United States from the Ist day of Jan., 1868, for 8 
29) years following, or the maturing or falling ‘due of the : said bond 


for $300,000. It is my will and desire that my executors set 
apart and secure to my granddaughter, Mary Elizabeth Mitchell, 
the sum of $100,000, and to my grandson, Jos. D. Mitchell, the sum 
of $50,000; to Margaret Davis, Jefferson Davis, William Davis, and 
Parina Davis, children of my brother, Jefferson Davis, $20,000 cach, 
and until the said sum become due and payable they shall be en- 
titled to receive interest at the rate of six per cent. per annum, as 
secured by the said interest obligations; and it is further my will 
and desire that the money which shall accrue to and become paya- 
ble to my granddaughter, Mary Elizabeth Mitchell, and to my 
grandson, Joseph D. Mitchell, shall be vested in some safe stocks, or 
so much thereof as in the opinion of my executors shall be advisa- 
ble or necessary, but not to be less than one-half, and to be held in 
trust for them bv my executors, the interest only to be paid to them 
for the space of 20 vears; that my executors be empowered to re- 
move such stock when in their opinion it Is unsafe or unproductive 
and to invest the same in some more safe institution. 

I further desire my executors to pay the interest on the sum be- 
queathed to my neices, Margaret and Parina Davis, and my neph- 

ews, Jefferson & William Davis, to their duly constituted 
3) guardians until they severally become of age, when they will 

be entitled to receive the fall amount of the sum bequeathed 
to them. 

It is my will and desire that my executors shall extend a liberal 
indulgence to B. S. Montgomery, Wim. Thornton Montgomery, & 
Isaiah Montgomery (or the survivors), the purchasers of the Ilurri- 
cane & Briarfield plantations, by extending the time for the pay- 
ment so long as they pay the interest thereon or show a dispo- 
sition to act fairly, by making proper exertions to meet their 
engagements, or to remit such portions of the interest as in’ their 
judgments may appear proper (but not exceeding one-half), and 
that the legacies hereinafter directed to be paid from the proceeds 
of such sale shall be a lien on and wei by such legatees, with all 
the rights and privileges of the mortgagees. 

It is my will and I de direct my ume that B.S. Montgomery 
is credited with ($200) two hundred dollars annu: ally for the benefit 
of the aged and infirm on the plantations. 

It is my desire and [ hereby authorize my executors to compro- 
mise any of the said debts that mav be due me, and to sell any 
lands of which I may die seized or possessed, particularly a tract of 
land in Claiborne county, near Grand Gulf landing, Washington 
county, Miss., conveyed to James & Arthur Rucks, and for which I 

hold their notes for about $42,000, and to make any compro- 
Ol mise they may think fit; a joint imterest in) lands on Cash 
river and White river, in Monroe, Jackson, & Woodruff coun- 
ties, State of Arkansas, amounting to near (12,000) twelve thousand 
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acres; a small tract of Jjand on Wash lake, Warren county, contain- 
ing 51S acres. 

It is further my will and desire that my executors pay from the 
proceeds of the sale of land or collection of debts the following leg- 
acies, to wit: To my sisters—Anna Smith, $2,000; Amanda Brad- 


ford, 82.000: Lucinda Stamps, $2,000. To my nieces Luev Boyle, 
$1,000: Lucy Mitchell, $1,000; Mary M. Davis, $1,000; Lucy and 
Mary, daughters of my nephe w, Isane Stamps, $1,000 each. To 
Mrs. Martha Harris, $1,000. To my nephews—4J. Davis Broadhe ad, 
$1,000: Jos. E. Davis, $1,000; Jos. Davis Smith, Jr., $1,000; Robt. 
Anderson, 81,000; Alex. T. Mitchell. $1,000. 

| hereby devise and bequeath to my two grandchildren, Jos. 1D. 


Mitehell and Mary Elizabeth Mitchell, all the rest and residue of 


my estate, wherever situated, which shall remain after the devises 
and bequests herein mentioned, 

In case of a failure to colleet the whole amount of the funds set 
apart for the payment of the legacies to my grandson, Jos. D. Miteh- 
eli, and my granddaughter, Mary Elizabeth Mitchell, my mieces, 

Margaret & Parina Davis, and my nephews, Jefferson & Wim. 
2 Davis, | desire that my executors shall make a pro rata de- 
duction from their several legacies. 

In the payment of the smallest legacies I desire my executors not 
to interfere with the fund arising from the sale of the Hurricane & 
Briartield plantations, which were set apart for the legacies to my 
erandson, Joseph D. Mitchell; my granddaughter, Mary Elizabeth 
Mitchell: my neces, Margaret & Parina Davis, and my nephews, 
Jefferson & Wilhtam Davis. 

[ further give tomy granddaughter, Mary Ee. Mitchell, my carriage 
& carriage mules and my gold watch, and direct that v-he amount of 
ready money [ may leave be divided between mv two grandchildren, 
J.D. Mitchell & M. FE. Mitchell, who will defray my burial expenses. 

| bequeath to my faithful servant, Jack Railey, S100, and recom- 
mend to my granddaughter, M. E. Mitchell, to keep him in her ser- 
vice at a salary of S250 as long as it is satish actory for her to do so. 

I further direct that all acts of my executors shall require a con- 
currence of a majority of those who qualify to render such acts 
valid. 

| hereby appoint my brother, Jefferson Davis, of Warren county, 
Miss.; J. HE. D. Bowmar, of Vicksburg, Miss.; Hugh R. Davis, of Wil- 

kinson county, Miss.; Jas. D. Smith, of Louisiana, executors of 
5 this my last will and testament, and direct the court shall not 
require them to give security on their qualifvine as such. 

[n testimony whereof [ have hereunto set my hand and seal, this 
ISth day of March, in the vear of our Lord one thousand eight hun- 
dred and sixty-nine. 


J.B. DAVIS. [sear] 


Subscribed and acknowledged by the testator in our presence, and 
at the time of such acknowledgment and subseription declared by 
him to be his last will and. testame nt, whereupon we, at his request 


J 
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and in his presence, and in the presence of each other, have hereunto 
subseribed our names as witnesses. 

| B. kh. THOMAS, 
e J. A. KLEIN, 
GEO. M. KLEIN. 
STATE OF MuIssissippr, | 


, - To wit: 
Warren County, | 


I, Alexander HI. Arthur, clerk of the chancery court of said county, 
do hereby certify that the foregoing is a true copy of the last will 
and testament of Col. Joseph Ik. Davis, late of said county, deceased, 
proved and admitted to record in said court on the 21st day of Sep- 
tember, A: D. 1870. 

Given under my hand and official seal this 12th day of October, 
A. D. 1870. 

A. TE. ARTHUR, CV. 
liled July 2, E881. 


a Exhibit “B,” filed with said bill of complaint, is in the 
words and figures following, to wit: 


Exaipir “Bw” 
Deed [of | Trust. David McCaleb, Jr., to John M. Chilton and Charles 


J. Searles. 


This indenture, made and entered into this seventh day of June, 
A. D. eighteen bundred & forty-four, between David MeCaleb & 
Florida McCaleb, his wife, of the county of Warren & State of Mis- 
sissippl, of the first part: John M. Chilton & Charles J. Searles, of 
the said county & State of the second part, and Charles A. Jacobs, 


. of the city of New Orleans & State of Louisiana, of the third & last 


part, witnesseth : That whereas the said McCaleb on the 15th day 
of July, 1857, being largely indebted to Lambeth & Thompson, of 
sfai]d city of New Orleans, did execute a certain deed of trust bear- 
ing date the day & year last aforesaid, & duly recorded in the county 
of Warren in book Kk, pages 125, 126, to secure to said Lambeth & 
Thompson the sum of money therein deseribed, which said deed of 
trust is here expressly refer-ed to & made a part and parcel of this 
indenture; and whereas,the said Lambeth & Thompson have for 

value received by them assigned said deed of trust & the note 
Oe therein described, so far as the same remain unpaid, to the 

said Charles A. Jacobs, who is willing to extend to said 


McCaleb, in consideration of the provisions of this indenture, the 


time of payment of said debt; and whereas the balance of said 
debt at the date of this indenture due and unpaid amounts to the 
sum of thirteen thousand nine hundred «& fifty-five 5°) dollars : 
Now, therefore, in order more effectually to secure said debt, as well 
as to perpetuate & keep alive the security heretofore created by the 
deed of trust aforesaid, & also to extend to said MeCaleb the time 
of payment as above mentioned, the said MeCaleb has this day 
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executed his promissory note, bearing date the 28th day of May, 
1844, & payable to said Charles A. Jacobs on or before the first day 
of February, A. D. eighteen hundred « forty-five, at the Mechanics’ 
& Traders’ Bank at New Orleans, with 8 per cent. interest from Ist 
April, 1844, for [the] sum of thirteen thousand nine hundred «& 
fifty-five ,4°, dollars, and the said McCaleb & wife have also  bar- 
eained & sold to the said John M. Chilton & Charles J. Searles as 
trustees, & do hereby grant & bargain & sell, alien, & convey unto 
them, the said trustees, all that certain tract of land lying in the 
county of Warren, & deseribed in the deed of trust, bearing date 
July 15th, 1857, aforesaid as follows, to wit: lot number 2 1n section 
13, & lot number one in section 15, in township 14, range 2 east, 
containing together about 220 acres; also the tract of land at pres- 

ent possessed by said MecCaleb, & adjoining the two lots of 
a land above described, containing about 1,000 acres, being 

the same land heretofore purchased by David MeCaleb, & by 
him conveyed to David MceCaleb, Jr., by deeds of conveyance duly 
recorded in the office of the clerk of probate of Warren county, & 
here expressly referred to for greater certainty & moreover known 
and described as parts of sections 12, 13, 14, & 15, in township 14, 
range 2 east; also the following slaves, to wit: 


Nos. 1. Joe, aged 59 years, 
2. Mary Jane, aged 19 vears. 


}. Amelia, * 3 
f. Austin, en 
). Sylvia, Soo 
6. Priseitla, i ails 
7. Ben., "ae ” 
S. Betsy, ae ” 
9 Aliee, a 
10. Toma., oO 
Ll. John, ae 
12. Jacob, .. 3 n 
15. Seymour, °. a 
l4. Cupid, So 
1S. Will., aan. aie 
Nos. 16. Bailey, aged 57 vears. 
is. Atte, “~ .* 
LS. -. a 
iD. Betner, “ FF * 
20. Caroline, aged 15 years. 
21. Irield, * Joe * 
vi 22. Betsy, “TI svears. 
Jo. Rhody, “350 years. 
24. Priseilla, “ Io “ 
25, ——, . >. « 
26. Maria, .*. = * 
27. Sally, . i .* 
PS. Rose, > 2 * 
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Nos. 29. Elish, aged 17 years. 
30. Anthony, aged 9 years. 


ol. Vina, * = * 
4 o2. Caroline, “ 25° * 
| 30. Jack, . iy * 
O4. Elizabeth, “ 14 “ 
00. Noel, i en 
06. Hannah, “ 57 “* 


CS end 


Ji. Eliza, 
38. Mahala, - 


‘ 6UODD 7: 


at) 


ov. Polly, ae iin 
40. Mary Jane, “ 24 “ 
41. Judy, . _ 
42. Winney, “ 20 “ 


Also all the increase of said negro slaves both before and since 
the said 15th July, 1857, & all their future incre: ise; also all the 
horses & mules, cattle, hogs, farming utensils, & other property at- 
tached to and belonging to the said plantation & negroes & neces- 
sary for the cultureand maintainance thereof. To have and to hold 

all the aforesaid property, real & personal, unto the said John 
38 M. Chilton and Charles J. Searles, their heirs and assigns, for- 
ever; and the said parties of the first part, for themselves, 
their heirs, &e., unto them, the said parties of the second part, do 
hereby covenant forever to warrant & defend the same against all 
claims, encumbrances to or on the said land and negroes Pof what- 
soever kind. Nevertheless this deed is executed on the following 
conditions, to wit, the said David MeCaleb shall hold possession and 
receive the revenues of said property until default be made by him 
in the manner hereinafter described, but he shall not remove any 
of said slaves from the county of Warren aforesaid (except tempo- 
rarily such menials or body servants as may be necessary to him- 
self & family). It is also covenanted that if the said David Me- 
Caleb shall pay punctually at maturity of the note above- dese ‘ribed 
the sum of three thousand four hundred and elghty-eight ,%%) dol- 
lars & all interest then due thereon, then & in that event the said 
Jacobs agrees & hereby empowers the said trustees to extend the 
time of payment of the residue of said note til- the first day of Feb- 
ruary, A. D. 1846, & if on the said first day of February, A. D. 1846, 
the said McCaleb shall punctually pay to said Jacobs the further 
sum of three thousand ‘our hundred & fifty-five 45,7 dollars & all 
interest then due & in arrears at the rate of eight per cent. per an- 
num (being less than the rate of conventional interest allowed by 
the laws of Louisiana when said note is payable & which the said 
MecCaleb hereby adopted & refers to as part of this agree- 
ow ment and the law of this contract) from the maturity of ‘said 
note, then the time of payment shall be extended (as to the 
residue) til- the first dav of February, 1847, and then on the like 
punctual payment of a like instalment (being $3,483.95 and all in- 
terest due and in arrear- thereon the time of payment of the residue 
shall be extended until the first day of February, A. D. 1848, when 
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the remaining fourth, $3,488.95, and all interest, shall be punctually 
paid by the said MeCaleb without further extension or forbearance ; 
but if the said McCaleb shall make default or fail to pay punctu- 
ally at the maturity of said note the same tien to be paid as above 
specified, or shall afterwards fail to pay punctually at the terms 
above specified, the instalment & interest at every and each of 
said periods due and unpaid, then the said trustees are hereby em- 
powered and required to proceed forthwith to the execution of this 
trust, and by a sale of the trust property cause all of said debt, or so 
much thereof as may not have been previously paid, to be-fully 
paid and satisfied, and to that end the said trustees, or cither of 
them, are required upon default as aforesaid, & at the request of 
said Jacobs or any holder of said note, to expose ali of said property. 
or so much thereof as may be necessary to the payment of all ar- 
rearages hereby secured, to the highest bidder, at public sale, 
for cash, having first advertised the time & place of said 
sale, to be fixed according to the direction of said trustees; 
provided the sale be not thereby postponed longer than 
40) 90 days after such request to sell, in some weekly news- 
paper published in the town of Vieksburg for the space 
of 50 days prior to said sale, and then, out of the proceeds of such 
sale, first to deduct all costs attending the exccution of this trust 
and to apply so mueh of the residue as may be necessary and sufli- 
cient to the full payment and discharge of said debt to the said 
Jacobs, or of so much as may remain due, & all interest thereon at 
the rate of S per cent. aforesaid, & refund the surplus, if any, to 
the said MeCaleb; and it is expressly covenanted that by Joining in 
this deed said Florida MeCabe declares her intention to relinquish 
in favor of said Jacobs as well her right of dower in the premises 
as all other interest therein: it is also covenanted and agreed that 
in case of said McCaleb’s default as above mentioned the said trustees 
are hereby empowered & required to take possession Immediately of 
said property & to deliver possession of so much thereof as may by 
them be sold to the purchaser thereof; and this power shall be ex- 
ercised by them separately as well as jointly. 
In testimony whereof the said David MeCaleb & his wife & the 
said trustee, & the said Charles A. Jacobs have hereunto set their 
hands & seals this 28th day of Mav, 1844. 


D. McCALEB, Jn. [ SEAL. | 
FE. McCALEB. [ SEAL. | 
JNO. M. CHILTON. [SEAL 


CILAS. J. SEARLES. | SEAL. 
CHARLES A. JACOBS, [SEAL] 
By J. M. CHILTON, 
His Agt & Alt y-in-fact, 
as per power of attorney duly recorded here with. 


Mrasure on first page of part of line 26 & substitution of fifty-five 
Sy ¢ also interlineation of words «& figures between 12th « 

tT] loth lines of Ist page; also erased in 2d line of 2d page & 
substitution of words fifty-two (4°): also interlineation  be- 
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tween Ist & 2d lines of 4th page & between 12th & 18th lines of 4th 
page, & erasure in 22d line & erasure in 23d line & substitution 
of figures $5,488.95, & interlineation between 25 & 24th lines of 4th 
pave, done & approved before signing. 

D. McCALEDB, Jn. 
STATE OF Mississippi, Warren County: 


Personally appeared before me, the undersigned, Samuel B. Har- 
wood, justice of the peace of said county, David McCaleb, Jr., and 
acknowledged that he signed, sealed, & delivered the foregoing deed 
of trust as lis voluntary act and deed, on the dav & year therein 
specified & for the purposes therein set forth; also personally ap- 
peared before me, the undersigned, justice as aforesaid, Florida Me- 
Caleb, wife of said David MeCaleb, who, having been first privately 
examined by me apart from her said husband, acknowledged that 
she signed, sealed, and delivered the said deed of trust as her vol- 
untary act and deed, on the day & vear, & for the purpose therein 


declared & set forth, & without any fear, threat, or compulsion of 


her said husband. 
+2 Given under my hand & seal this seventh day of June, 
1S44. : 
SAM. B. HARWOOD, J Po [sreau.] 


THE Stare oF Mississippi, Warren County - 


Personally appeared before the undersigned, Sam. B. Harwood, a 
justice of the peace in and for said county, John M. Chilton and 
Charles J. Searles, who severally acknowledged that they signed, 
sealed, and delivered the foregoing deed as their act and deed, on 
the day and vear therein specified and for the purposes therein set 
forth. 

Given under my hand and seal this 7th day of June, 1844. 


SAML B.TMTARWOOD, J.P. [stan] 
THe Srare or Mississippi, Warren County : 


I, Alfred H. Rowlett, clerk of the probate court of said county, 
do hereby certify that the foregoing deed of trust and certificate 
were filed for record in my office on the 21st day of June, A. D. 
1844. Whereupon IT have made the same of record in book T, 
pages 49, 50, 51, & 52. 

Given under my hand & seal of office this 29th day of June, A. 
D. 15-44. 

[ SEAL. | A. H. ROWLETT, Clerk. 


45 Srateé oF Mississippi, Warren County : 


[, George T. Hardy, clerk of the chancery court in and for the 
county and State aforesaid, hereby certify that the foregoing ) pages 
contain a true and correct copy of deed of trust from David Me- 
Caleb, Jr..to John M. Chilton and Charles J. Searles, trustees for 
Charles A. Jacobs, as the same appears of record and on file in my 
said office in deed-book T, pages 49, 50, 51, & 52. 


| 
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Witness my hand and seal of said court this Ist day of July, A. 
D. 1880. 
[SEAL. | GEO. T. HARDY, Clerk, 
By WM. M. FOSTER, D. C. 


riled July 2, 1881. 
J. M. McK EE, CUA. 


4} Exhibit “C,” filed with said bill of complaint, is in the 
words and figures following, to wit : , 


iExunipir “CC.” 


This indenture made and entered into this seventh day of May, 
in the year of our Lord one thousand eight hundred and _ forty-six, 
between David MeCaleb, Junior, and Florida McCaleb, his wife, of 
Warren county, State of Mississippi, of the first part, George W. 
McElrath, of the said county and State, of the second part, and 
Wilham Laughlin, and Charles J. Searles, of the county and State 
aforesaid, and Edmund C. Laughlin, of the city of New Orleans 
and State of Louisiana, merchants and partners under the name 
and style [of] Laughlin, Searles & Co., of the third and last part :— 
Whereas the said Laughlin, Searles & Co. have endorsed a certain 
draft drawn by the said David McCaleb, Junior, on William Laugh- 
lin & Company, and accepted by them, bearing date the twenty- 
third day of March, in the year of our Lord one theusand eight 
hundred and forty-six, payable seven months after the date thereof, 
to wit, on the twenty-sixth day of October, in the year eighteen 
hundred and forty-six, for the sum of three thousand two hundred 

and one dollars and sixty-one cents; and whereas also the 
45 suid David McCaleb, Junior, is indebted to the said Laugh- 

lin, Searles and Company in the sum of one thousand dol- 
lars, evidenced by the note of the said David MeCaleb, junior, in 
favor of the said Laughlin, Searles & Company, bearing date the 
first day of May, in the year eighteen hundred and forty-six, and 
payable on the fifteenth day of November, in the vear aforesaid, at 
the Bank of Louisiana, in the city of New Orleans; and whereas, 
the said David McCaleb, Junior, is desirous to save harmless and 
indemnify the said Laughlin, Searles and Company any loss or 
damage they may sustain by the endorsement of the draft afore- 
said, and also to secure the punctual payment of the said note for 
one thousand dollars: Now, this indenture witnesseth: That the said 
parties of the first part, for, and in consideration of the premises, 
and the further consideration of ten dollars, to them in hand _ paid 
by the said party of the second part, the receipt whereof is hereby 
acknowledged, have granted, bargained, and sold, and by these 
presents do grant, bargain, and sell, and convey, unto the 
said party of the second part, his heirs, executors, administra- 
tors, and assigns, forever, all that certain tract or pareel of land 
lying in the county of Warren and State of Mississippi, known 
and deseribed as follows, to wit: Lot number two, in section 
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thirteen, and lot number one, in section thirteen, all im town- 
ship fourteen, range two east, containing together about two hun- 
| dred and twenty acres; also the tract of land at present 
46-‘ possessed by said MeCaleb and adjoining the two lots of leiid 
above described, containing about one thousand acres, 

being the same land heretofore purchased by David MeCaleb 
and by him conveyed to David MeCaleb, junior, by deed of 
conveyance duly recorded in the office of the probate clerk 
of Warren county and here expressly refer-ed to for greater cer- 
tainty, and, moreover, known and deseribed as parts of sections 
twelve, thirteen, fourteen, and fifteen, in township fourteen, range 
two east ; also the following-described negro slaves, to wit: Joe, aged 
thirty-nine years; Mary Jane, aged twenty-one vears ; Amelia, aged 
twenty vears; Austin, aged forty-one vears; Sylvia, aged thirty-six 
years ; Priscilla, aged cighteen vears : Ben., aged fifteen vears ; Betsy, 
aged twelve years; Alice, aged twelve vears; ‘Tom, aged thirty-four 
years; John, aged thirty vears: Jacob, aged twenty-eight vears : 
Cupid, aged twenty-nine years; Will, aged sixty-nine vears ; Baily, 
aged fifty-nine years; George, aged forty-four vears; Esther, aged 
nineteen years ; Caroline, aged seventeen vears; Field, aged twenty- 
one years; Betsy, aged thirteen vears: Rhody, aged thirty-seven 
years; Priscilla, age seventeen vears; Thad., aged eleven vears : 
Mariah, aged forty-four vears; Lilly, aged twenty-four vears ; Ben., 
aged twenty-three vears; Henry, aged seven vears; [liza, aged 
nineteen years; Anthony,aged eleven vears; Vina, aged forty- 
two vears; Caroline, aged twenty-seven vears: Jack, aged twenty- 
one vears; Elizabeth, aged sixteen vears; Noah, aged ten vears : 
Hannah, aged fifty-nine years; Eliza, aged twenty-seven 

47 vears ; Mahala, aged twenty-seven vears : Polly, aged twenty- 
six vears: Mary Jane, aged twenty-six years: Judy, aged 
nineteen vears: Winney, aged twenty-seven vears; Charles, aged 
thirty-five years; Stephen, aged thirty vears; Cash, aged twenty- 
five vears; Judy. aged thirty-three vears : Louisa, aged twenty-three 
vears ; Bob, aged twenty vears : Alick, aged fifteen vears, and Sophy, 
aged forty years, together with all and singular the increase of said 
slaves; also all the horses & mules, cattle, hogs, farming utensils, 
and other property attached to and belonging to said plantation and 
negroes and necessary for the cultivation and maintenance thereof: 
to have and hold the aforedesecribed real and personal estate unto 
said party of the second part, his heirs, executors, adtainistrators, 
and assigns, forever: in trust, nevertheless, for the uses and pur- 
poses following-——that is to say: That the said party of the second 
part shali permit the said party of the first part to retain quiet and 
peaceable possession of the aforesaid real and personal property and 
appropriate the profits thereof to their own use until acfault be made 
by the said David MceCaleb, junior, in the payment of the draft atore- 
said endorsed by the said Laughlin, Searles and Company or 
some part thereof, and then, on such failure to — punctually the 
said draft or any part thereof, that the said party of the second 
part shall and will, when thereto requested by the said) Laugh- 
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lin, Searles and Company, or their assigns or representatives, 
proceed to sell to the highest bidder at public auction 
LS for ready money, the aforesaid real and persona! property, or 
so much thereof as may be sufficient, having advertised in a 
newspaper published in the city of Vicksburg, in Warren county 
aforesaid, thirty days’ notice of the time and place of such sale, and 
from the proceeds thereof, after defraying the expenses of this trust, 
pay to the said Laughtin, Searles and Company, their representatives 
or assigns, the amount of said draft endorsed as aforesaid by the 
said Laughlin, Searles & Company, and all lawfal interest, and also 
the aforesaid sum of one thousand dollars, evidenced by the note 
heretofore deseribed, or so much of each said amounts as may be 
due and unpaid by the said David McCaleb, Junior; and should the 
draft aforesaid be paid and taken up at maturity by the — David 
MecCaleb, junior, then the said real and personal property to remain 
in the possession of the said parties of the first part until default in 
the payment of the note be made—that is to say, the note aforesaid 
for one thousand dollars—and then, in such failure, to proceed to 
sell, in manner and form as hereinbetore described, the aforesaid 
real and personal property, or so much thereof as may be sufficient, 
having given thirty days’ notice as aforesaid, and from the proceeds 
thereof, after defraying the expenses of this trust, pay to the said 
Laughlin, Searles and Company, their representatives or assigns, the 
aforesaid sum of money and all lawful interest, or so much 
I") thereof as may be due and unpaid: and, after the purposes 
of this trust have been fully accomplished, pay the balance, 
ifany, to the said parties of the first part, their heirs, executors, 
administrators, or assigns: but if the said party of the first part, 
David MeCaleb, Junior, shall pay and discharge the sums aforesaid 
as they become due and payable, then this conveyance to become 
null and void. 

In witness whereof the said parties of the first and said parties of 
the second part have hereunto set their hands and seals this day 
and year first above written. 

D. McCALEB, Jn. [sear. | 
ik. McCALEB. | SEAL. | 
GW. McELRATH. [sear | 


The words “ lot number one in section thirteen,” interlined in the 
+2 line of the first page, “in township fourteen,” in 6th line of the 
second page, and “Alick, aged fifteen years, and” in 31st line of 2nd 
page were all interlined before the signing of this instrument. 


STATE OF MISSISSIPPI, | 
. - §8 
Warren County, j 
Personally appeared before the undersigned, a justice of the peace 
in and for said county, David MeCaleb, junior, and Florida Me- 
Caleb. his wife, and George W. McElrath, parties to the foregoing 
deed of trust, who acknowledged that they signed, sealed, and de- 
livered the same on the day and vear therein mentioned, as their 
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act and deed, and that the said Florida, wife of the said 
D0 David McCaleb, junior, being by me privately examined, 
separately and apart from her husband, acknowledged that 
she'signed, sealed, and delivered the same as her voluntary: act and 
deed, freely, without any fear, threats, or compulsion of her hus- 
band. 


Given under my hand and seal this seventh day of May, A. D. 
1846. 
JOHN CRAWFORD, J. Po [sear] 


STATE OF MIssIssipri, | 
" - Ss 
Warren County, | 
I. Alfred H. Rowlett, clerk of the probate court of said county, do 
hereby certifv that the foregoing deed and certificate were filed for 
record in my office on the 15th day of May, 1846, whereupon I 
have made the same of record in book U , pi ages 245, 246, & 247. 


Given under my hand and seal of office this 20th day of May, A. 
PD. 1846. 
[SEAT. | A. H. ROWLETT, Clerk. 


STATE OF Mississippr, Warren County : 


I, Geo. T. Hardy, clerk of the chancery court in and for the 
county and State aforesaid, hereby certify that the foregoing 
a six pages and eleven lines contain a true and correct COpy of 
deed of trust from David MeCaleb and wife to G.W. McElrath, 
trustee, for the use of Laughlin, Searles & Co., as the same appears 
of record and on file in my said office in deed-book U, pages 245, 
246, & 247. 
Witness ny hand and seal of said court this Ist day of July, A. D, 
1880. | ; 
GEO. T. TARDY, Cler, 
By JOS. W. SHORT, D.C. 


[Endorsed :] Filed July 2,1881. J. M. Mckee, el’k. 


n2 Exhibit “D,” filed with said bill of complaint, 1s in the 
words and figures following, to wit: 


Exutpir “2D.” 
Copy. 


This agreement, made and entered into this fifteenth dav of June, 
A. D. eighteen hundred and forty-six, between John M. Chilton and 
Charles J. Searles (acting as trustees by virtue of a certain deed of 
trust, dated the seventh day of June, A. D. eighteen hundred. and 
forty-four, supplementary to a deed of trust executed on the thir- 
teenth di ay of July, A. D. eighteen hundred and thirty-seven), parties 
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of the first part, and Joseph E. Davis, of the second part, witnesseth : 
That for and in consideration of the sum of twenty-eight thousand 
four hundred and — dollars by the said party of the second part 
paid, and secured to be paid, to the parties of the — part, as trustees 
aforesaid, the said trustees have bargained and sold, and do hereby 
bargain and sell, unto the said Joseph E. Davis the property herein- 
after deseribed on the terms and conditions hereinafter set forth, 
Viz: 


Whereas by virtue of said deed of trust, dated the seventh day of 


June, eighteen hundred and forty-four, as aforesaid, and executed by 
David MeCaleb and his wife to Charles A. Jacobs, assignee of Lam- 
beth, and Thompson, of New Orleans, the said trustee did, in con- 
formity to the terms and directions of the said deed of trust, and 

conformably to the advertisements by them made, as directed 
O35 by said trust of deed (a copy of which said advertisement 1s 

hereto annexed and expressly referred — as part of this deed 
of agreement )— 

Trustee’s sale-—By virtue of a certain deed of trust executed 
tous by David McCaleb and wife, bearing date on the 7th day 
of June, 1844, supplemental to a deed of trust executed by said Me- 
Caleb and wife, dated 15th July, 1887, to secure to the persons 
therein named the payment of fifteen thousand eight hundred and 
thirty-two dollars, interest inclusive, we will, as trustees, on the 15th 
day of June, 1846, on the premises, at Diamond Place, the residence 
of said MecCaleb, proceed to sell to the highest bidder for cash, all 
the lands described in said deed of trust, containing about one 
thousand two hundred and twenty aeres, in township fourteen, 
range two east, and all the negroes on said land, and described in 
said deed of trust, being about forty-two in number, and their in- 
crease. Sale to take place between the hours [of 12] m. and 4 p. m. 
We will convey such title as is vested in us by said deed of trust. 
John M. Chilton, C. J. Searles, trustees. May 12th— 

On the fifteenth day of June, A. D. eighteen hundred and forty- 
six, on the premises described in said advertisement, proceed to sell, 


for cash, at publie auction, the property described in said deed of 


trust, to satisfy and pay the balance of the debt secured by said deed 


of trust, and then in arrear- and unpaid, all the cost and charges of 


of executing said deed of trust, and the same amounting to the sum 
of thirteen thousand seven hundred and thirty dollars, principal, 
five hundred and seventy-nine dollars and thirty-eight cents, 
D4 interest, seven hundred and fifteen dollars and fifty-six cents, 
commissions of trustees, and ten dollars, costs of advertising 
said notice, making in all fifteen thousand and thirty-six dollars 
and ninety-four cents. | 
And whereas at said sale Joseph KE. Davis, being the highest bid- 
der, became the purchaser of the following-described property, at 
the prices respectively attached thereto, viz., the following negro 
slaves, to wit: 
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1 Joe, aged about 41 years.____--- (5) 
Mary Jane(his wife),22 “ _______- , 8 7 mini $1,511 00 
., Amelia, daughter ~.-.-. -._~... --. f 
4 J 
ae 
Austin, aged 42 years.--__-__- ( 
Sylvia, ¥ .,§ ae J 
Priscilla, “ oe: geiigies 
Ben, ° ee Ore [ 
2 Betsey, ¥ a = 
\lice, ‘ 15 = 
— ake Cone ee eee << > eee $2,500 0 
Kate, about - wecceeeeie | ss | \t r ia 0 
Harry, +” mene = ] 
John,aged *bout 31) “ LL. LL. __- - 
Judy Black, De» uci |= | 
Dave. ..... \ 5 } Biinanens $1,107 00 
BY sis cme > CRIIIOM on ics wees |= 
Jennette-- - t. 
4 ‘Tom, aged 90 years__---------- S Pithawes $400 00 
a 6 6h"lUlC<—C Fa 
‘¢ ae ‘6 M5 a ee —_ | ae . 
- C iroline, z ae “ast oa $1,152 GO 
5 Fanny, |. pee re 
Hannah, aged 3S years------ ~~ 
DO Vina, oO eae [ &) 
Jack é ©)e) 66 | — . 
. 1: — <= . 2 37 ewe 251 OO 
6 Elizabeth, an S| ; 
Noel, a eo = 
~ Mahala, — ae = | | 
J o 1 mm) | = i ae 
, & children. oe C:  csvdnimiiin $550 OO 
Gustus, oon & eae } cs | 
: 66 o 6 _ 
Louise, = eee Lat 
S Polly, * Be °*: cma i $500 00 
9 Mary Jane, oe ee 1 Atu.----. $501 00 
Eliza, a ee fa 
Jess ---- | cn: 4 a $475 00 
Joes ---- | Children _._....------ - | ; name 
10 Ellen —_~ J L 


- 1 family. 


11 Winney, aged 28 years...-------- At .----- $400 00 

Will, wa. an — 

- > , eo 2 OO 
12 Barley, a f \t 

Rhody, “© 38 “ 2... & wes 

13 Priseilla, * 2 ‘nenicnsone — ae 2 ee S601 OO 

Thaddew, “ 92 © coseecnun. = | 
COPTIEE WE, COTA Dincic ee cenwcneinnns $9,550 00 


4{—?10 
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Amount browugnt vp.............-..... $9,000 00 
Anna, aged 45 years._......---- | 
‘ ; . , > 
ner, ~*~ Ge ssiwnccnsune Fe | 
Cisrweeme, ~ RF cece Se 2. see S1.701 O00 
Wield, aged 22 years-._..---- ihe 
af h. » ' 66 is sé = 
YO 14 Betsy, 1-1 Sie em | 
a era i> 9 
Lilly, Se cli aati 
lose, . 2}. Sas a F 
' r -) | ens “ ~ 
15 Anthony, — 2 eowenn-~ J 8 \ At....... $1,500 00 
peemry (CRIs). ae & 
li liza, — 8 aes 
AMMCTING, “CHING banc cnicwneseenns 
Kitty Jane, ~~ sono ee wee 
16 Hannah, aged 54 years _.......... 1 At---..--- $20 00 


S12,771 00 


Together with all the increase of said slaves, whether herein par- 
ticularly named or not. 

And whereas the said Davis became the purchaser also of thie 
following-named land, to wit, lots one and two, in section thirteen, 
township fourteen, range two east, containing together about two 
hundred and twenty aeres; also parts of sections twelve, thirteen, 
fourteen, and. fifteen, in township fourteen, range two east, for a 
more particular description of which reference is here made to said 
deed of trust, as part of this assignment, for the sam of fifteen 
thousand seven hundred and sixty dollars : 

And whereas (the said Charles A. Jacobs being willing toextend the 
tine of payment of said sum due to him as aforesaid,and the said trus- 
tees being also willing to have their commissions likewise included 

In sald extension, provided the said Jacobs shall on sight 
D7 of the agreement confirm and assign the same) the said 

Joseph fe. Davis has executed his promissory note in favor of 
sald Charles A. Jacobs for the sum of fifteen thousand and_ thirty- 
six dollars and ninety-four cents, payable on the first day of Decem- 
ber, A.D. eighteen hundred and forty-six, at the Mechanies’ and 
Traders’ Bank of New Orleans, with interest thereon at eight per 
cent. from date, in consideration of which said premises it is hereby 
agreed by said trustees (subject alweys to the future consent and sig- 
nature of said Jacobs hereto) that at ‘the maturity of said note, on 
pavinent of one-third of said sum in said note specified, viz., on 
payment of five thousand and twelve dollars thirty-one 4-cents, and 
of the interest then due and in arrears in the whole sum specified in 
said note, then and in that event the time of payment of the residue 
shall be extended to the first day of December, A.D. cighteen hun- 
dred and forty-seven, and then upon payment of a like third of the 
residue of said sum of money in said note remaining unpaid, and 
all interest due thereon, the time of payment of the residue shall be 
extended till the first day of December, eighteen hundred and forty- 
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eleht, when the whole of the residue and all interest accrued thereon 
shall be payable absolutely; and it is further agreed (subject to the 
approval of said Jacobs aforesaid) that the title to all [of]said property 
Shiall be and remain in said trustees until the final payment and 


discharge of said — and all interest thereon, but upon final 
Os payment and discharge the trustees or either of them shall 


by an entry of such satisfaction and a transfer of title, either 
made on the margin of the record of this agreement or otherwise, 
vest the title of said) property absolutely in said Joseph EE. Davis. 
Nevertheless, if the said Davis shall fail to pay either of the install- 
ments herein provided tor, according to the terms and conditions of 
this assignment, then this agreement shall be of no effect and said 
property shall vest and remain absolutely in the trustees for the use 
and benefit of the said Jacobs and his heirs forever. Nevertheless, 
also, on the following condition, to wit: That whereas the surplus of 
said purchase-money of said land, after deducting the amount due 
to said Jacobs as aforesaid. amounts to the sum of thirteen thousand 
four hundred and ninety-four dollars six cents; and whereas the 
sud Charles J. Searles, and William Laughlin and Edmond C. 
Laughlin, under the style and firm of Laughlin, Searles & Co., are 
holders of a claim against said MeCaleb, secured by a deed of trast 
on the property herein sold, dated the seventh day of May, A. D. 
elehteen hundred and forty-six, for the sum of four thousand and 
two hundred dollars, or thereabouts, payable three thousand two 
hundred and one dollars sixty-one cents on the twenty-sixth day of 
October, A..D. eighteen hundred and forty-six, and one thousand 
dollars on the fifteenth day of November, A. D. eighteen handred 
and forty-six, which said deed of trust they claim to be entitled to 
satisfaction of out of said surplus: and whereas the said) Davis 
has agreed to pay and diseharge said deed of trust, which 
5Y will leave of said surplus to be refunded to said) David 
McCaleb, according to the deed of trust to said Chilton 
and Searles, the sum of about nine thousand two hundred 
and ninety-four dollars, upon payment and satisfaction whereof the 
said trustees agree to convey said land to said Davis as against all 
persons only claiming said surplus, and subject. to the lien in favor 
of said Jacobs hereby created, but until such payment and satistac- 
tion of said residue of the surplus aforesaid the title to said) land 
shall remain in said trustees as a security thereof, and the said Davis 
hereby agrees to save harmless the said Chilton and Searles against 
all liabilities whatever which they may possibly incur by reason of 
payment of said claim of Laughlin, Searles & Co. 
In testimony whereof the said C. J. Searles and J. M. Chilton, 
trustees as aforesaid, and the said Joseph FE. Davis have [here Junto 
affixed their hands and seals this 15th day of June, 1S46. - 


JOUN M. CHILTON. PSEAL. 
CHIARELES J. SEARLES. [sear 
J. FE. DAVIS. SEAL. | 
CHARLES A JACOBS. PSEAL. 
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JOS. IL. JOHNSTON, 
G. P. COSBY, 
Witness- so as to the signature of Chas. A. Jacobs. 


J.P. HARRISON, 
RD POCHELEEF, 
As to C. A. Jacobs. 


STATE OF LovuIsIANA, City of New Orleans: 


Before me, Theodore H. MeCaleb, judge of the district court of the 
United States in and for the district of Louisiana, personally ap- 
peared Charles A. Jacobs, of this city, who is personally 
GO known to me, and who declared and acknowledged that he 
signed, sealed, and delivered the foregoing agreement as his 
own proper voluntary act and deed for all the purposes therein men- 
tioned. 
In testimony whereof I have hereunto set my hand and — at 
New Orleans this 25rd day of June, A. D. 1846. 
THEO. HW. McCALEB.  [srat.] 


STATE OF MuIssIssippl, | 


8s: 
Warren County, 


Personally appeared before me, Nathan G. Bryson, a justice of the 
peace In and for said county, the above-named Charles J. Searles 
and John M. Chilton, who acknowledged that they signed, sealed, 
and delivered the foregoing agreement,on the day and vear therein 
mentioned as their act and deed. 

Given under my hand and seal this 27th day of March, A. D. 
1S47. 

N. G. BRYSON, J.P. [SEAL] 


THe Stare OF MIsSISSIPPI, | 


y “¥ ~ SS “4 
Warren County, J 


[, Alfred H. Rowlett, clerk of the probate court of said county, do 
hereby certify that the foregoing deed and certificates were filed for 
record in my office on the 6th day of April, 1547. 

Whereupon IT have made the same of record in book N, pages 
622, 623, 624, & 625. 

Given under my hand and _ seal of office this 11th day of June, 
A. D. 1847. 

[SEAL. | A. IL ROWLETT, Clerk. 


6] THE Strate OF Musstssippr, Warren County: 


1, George W. Davenport, clerk of the chancery court within and 
for said county, do hereby certify that the foregoing ten pages con- 
tain a true and correct copy of said deed of agreement and certificate 
thereto between John M. Chilton and Charles J. Searles, trustees, and 
Joseph Ik. Davis, as the same appears of record in my office in book 
N, pages 622, 625, 624, & 625. 


he 


my 
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Witness my hand and seal of said court, affixed at — office, this 
the 11th day of August, A. D. 1874. 

i. [SEAL ] GEO. W. DAVENPORT, Clerk. 

i W. TL. NELSON, Deputy Clerk. 


Mudorsed: Iiled July 2, 1881. J. M. Mekee, el’k. 


62 Exhibit “Ie,” filed with said bill of complaint and prayed 
to be made a part of said bill, is in words and figures follow- 
Ing, to wit: 
lexaipir “ 1.” 

This indenture made this 27th day of December, 1858, between: 
Joseph KE. Davis, of Warren county, Mississippi, party of the first 
part, and Edmund C. Laughlin and Florida Laughlin, wife of the 
sald Edmund, of the same county, party of the second part, witnes- 
seth: That the said party of the second, for and in consideration of 
the natural love and affection he has for his daug@hter, the said 
Ilorida, and the sum of one hundred dollars to him in hand paid 
by the said party of the second part, the receipt whereof 1s hereby 
acknowledged, has demised, leased, and to farm-let, and by these 
presents does demise, lease, and to farm-let to the said party of the 
second part that certain plantation on the Mississippi river, in said 
county, called the Diamond Place, on which the said party of the 
second part now reside-, and the appurtenances thereof, and also the 
following slaves on said plantation, to wit, Maria, aged 65 vears: 
Anthony, her son, 28; Jfenry, 22: Bob, 28: Rosetta, his wife, 50; 
Robin, Mary Anne, Edmund, and Nelson, their children, aged 11,9, 5, 
and 3; Ailse, his wife, 55; Harriet, 7,and IHdmond, 14, their children : 
Austin, +46, and Edy, his wife, 25: Nate, 25: TTarry, 21; > Am- 
brose 2 and <Austin, Jr, 10> mo’s, children of Austin: Cubit, 


58, and Caroline, his wite, 40: Agnes, their child, 11: 
G3 Feild, 28, and Ifanny, his wife, 25; Tom, 48, aud Mahala, his 

wife, 45; Gust, 16; Louisa, 156; Sam, 11: and Lucy, 9—their 
ehildren; Rhoda, 60; Lilla, her daughter, 50; Thadeus, her son, 
25; and Henry, her grandchild, 5; Anna, 65; Belt. her daughter, 
28; George, Belt’s child,o: ,—. and Esther, his wife, 50; Charles, 
4O,and liza, his wife, 58; Jess, 22: Ethan, 16: Kerby, 14: Richard, 
3, and Charles, Jr., 1—their chi’dren; George, 70, and ITannah, his 
wife, 75; John, 45, and Judy, his wife, 42: Dan, 19%: Jennett, 15: 
Sally, 10; Matilda, 4; Keziah, 2—their children: Aleck, 50, and Caro- 
line, his wife, 29: Paul and Luke, twins, 5, and Aleck, Jr. 5, their 
children; Uncle Will, SO; Judy, his wife, 50; Stephen, 42. and 
Polly, his wife, 40; Viney, 50; Jack, 27, and Noah, 21. her sons: 
Pricilla, Jack’s wife, 30; Jo., 55, and Lilv, his wife, 59; Nitty, their 
daughter, and Jo., Jr, their child, 1 ; »—, and Amanda, his wife, 
359: Cash, 38, and M. Jane, his wife, 34: Milly, 16; Washington, 9: 
Amanda, 5, and Simeon, 13—their children ; Sophia, oS: Louisa. 5s 
Jim, her son, 15: and Winney, aged 64 vears: also 5S horses, 20 
mules, 3 colts, 86 head of cattle, 60 sheep, and 34 hogs. To have 
and to hold the said plantation and slaves, and their inerease, nd 
the other personal property, unto the said party of the second part, 
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for and during the natural life of the said Florida Laughlin. And 
the said party of the second part covenant and agree with the said 
party of the first part, his heirs, executors, and administrators, that 
they will manage the said plantation and slaves in a proper 
G4 and husbandlike manner, and at the termination of this lease 
will quietly surrender the said plantation and slaves, and 
their increase, and the other above-named personal property, or so 
much thereof as may be then remaining, unto the said party of the 
first part, his heirs, executors, administrators and assigns, In as good 
eondition as the same now is, natural wear and tear and unavoida- 
ble accidents except-, it being hereby acknowledged that the sole legal 
and equitable title in and to said plantation and slaves and other 
property is in the said party of the first part, and the right of prop- 
erty in him. | 
In witness whereof the said parties have hereunto set their bands 
aud seals the day and year first above written. 


J. KK. DAVIS. SEAL. | 
FLORIDA LAUGHLIN. [sear] 
EK. C. LAUGHLIN. SEAL. | 

I. W. DAMERS. 

T. G. CUNNINGHAM 

T. OC. LEDYARD. 


STATE OF Miussissippt, | 
- . > ao. 
Warren County, j 


This day personally appeared before me, the undersigned,an act- 
Ing justice of the peace in and for said county, the above-named 
Mdmond CC. Laughlin and Florida Laughlin, his wife, and acknow!]- 
edged that they signed, sealed, and delivered the foregoing deed as 
their voluntary act and deed on the day and year therein men- 

tioned. And the said Florida Laughlin, wife of the said 
Ge Mdmond Laughlin, on a private examination, separate and 

apart from her said husband, Edmond, acknowledged before 
me that she signed, sealed, and delivered the foregoing deed as her 
voluntary act and deed, freely, without any fear, threat, or compul- 
sion of her said husband. 

Given under my hand and seal this thirty-first dav of May, A. D. 
1859. 


LAZ. LINDSAY, J.P. [sear] 


STATE OF MISSISSIPPI. | 


r , i SS ay 
Warren County, 


[, James C. Chappell, clerk of the probate court of said county, do 
hereby certify that the feregoing deed of gift and certificate were 
tiled for record in my office on the 5ist day of Mav, A. D. 1859: 
whereof [ have made the same of record in deed-book “BB,” pages 
254 & 25d. 

(riven under my hand and seal of office this the 13th day of June, 
A.D. 1859. 

[SEAL | J.C. CHAPPELL, C72. 


TT Ges 
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Filed July 2, 1881. | 
J. M. McKEKE, Clerk. 


Ob |, And on said 25th dav of June, A. D. 1881, a subpcena was 
issued in said cause, which, with the return of the marshal 
thereon, is in the words and figures following, to wit: 


OF UNITED STATES OF AMERICA, 
Southern District of Mississippe : 
The President of the United States to the marshal of the southern 
district of Mississippi, Greeting: 

You are hereby commanded, without delay, to summon Jefferson 
Davis & Jos. H. D. Bowman, as executors of Joseph I. Davis, de- 
ceased, and J. D. Mitchell, citizens of the State of Mississippi, to ap- 
pear before the circuit court of the United States for the southern 
district of Mississippi, at the city of Jackson, at rules to be holden 
in the clerk’s office of said court on the first Monday in August next, 
to answer a bill in equity exhibited against them by Florida Laugh- 
lin, a citizen of the State of Tennessee, and unless they shall enter 
their appearance therein in the clerk’s office aforesaid on or before 
the time specified above the said bill will be taken for confessed, and 
have then [and] there this writ and how you have executed the same. 

Witness the Honorable M. R. Waite, Chief Justice of the Supreme 
Court of the United States. and the seal of our said circuit court 
the 25th day of June, A. D. 1881, and in the 105th vear of the In- 
dep-ence of the United States of America. 

fr... | JAS. M. Meh EE, CVA. 
Marshal's Return. 

Summoned the within-named defendant, J.D. Mi-chell, person- 
ally, by handing him a true copy of this writ this 11th day of July, 
A, D. 1881. 

THOS. W.TLUNT, 02S. MWarshal, 
by FLW. LITTLE, Dptul) S.A 


6S Afterwards, to wit, July 25th, i881, the defendant, Joseph 
D. Mitchell, by counsel, entered his appearance as follows: 
In the Circuit Court of the United States for the Southern District 
ot Mississipp. equity. 
ih LORIDA LAvGHetn ) 
iN, . No. 3)4. 
J.D. Mirenetr et al. J 


To the clerk of the cireuit court for said district: 
You will please enter the appearance of the defendant, Jos. D. 
Mitchell, to the bill of complaint exhibited in the above-entitled 


eause at August rules. 
A. M. LEA, 
Nol. for prt Mitchell. 


Indorsed: Filed July 25th, S81. J. M. Melee, clk. 
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And afterwards, to wit, on the Ist day of September, A. D. 1881, 


the defendant, J. D. Mitchell, filed in the oftice of the clerk of 


GY) the said court his answer to the said bill of complaint in the 
words and figures following, to wit; 


* 


Answer of A. AL Lea for Defendant. 


In the Cireuit Court of the United States for the Southern District 
of Mississipp1. 
lhLORIDA LAUGHLIN 
Us, 
Josepu D. Mircenentn & the Executor of Jos. E. Davis. 


The answer of Jos. D. Mitchell to the original bill of complaint ex- 
hibited against him in said cause by Florida Laughlin. 


To the honorable the judges of the circuit court of the United States 
for the southern district of Mississippi: 

The defendant, answering, says: He denies that complainant is 
now or ever was the owner of the plantation known as “ Diamond 
Bend Place,” and more particularly described in said bill; de- 

al nies that she is now in possession of said plantation as owner 
or that she was ever, as owner, possessed of the same; ad- 

mnits that complainant is a daughter of Jos. EE. Davis, deceased, and 
that this defendant is his grandson; admits the death of Jos. E. 
Davis in the year 1870, and the execution and probate of his last 
will and testament as alleged in said bill, and admits that Ex- 
hibit “A” thereunto is a copy thereof; admits that by the first 
clause of said will the testator devised all of his estate to this de- 
fendant and his sister, subject to legacies and bequests thereinafter 
made, and admits that the second and third clauses in said will are 
as stated in said bill; admits that under the said devise to him he 
claims the fee in said lands, and denies that complainant has any 
right or interest In said lands, save as the tenant of Jos. I. Davis: 
denies that the said Jos. E. Davis became possessed of said lands 
through her and as her trustee, and avers the truth to be that said 
Jos. Ek. Davis purchased the said lands on June 15th, 1546, and the 
full, legal, and equitable title thereto remained in him up to 

ra the time of his death: admits that on June 7th, 1844, com- 
plainant was the wife of David MeCaleb: that she and her 

said husband were then living on said plantation, which had been 
the property of said MceCaleb before his intermarriage with complain- 
ant; admits the execution of the deed in trust to secure the indebted- 
ness due to Lambell and Thompson at the time and for the amount 
stated ; admits the execution of the new deed of trust to secure 
the payment of said indebtedness to Chas. A. Jacobs, to whom it had 


been assigned, and admits that Exhibit “B” to said bill is a copy of 


sald deed ; admits the execution of the deed in trust to secure the 
indebtedness due Laughlin, Searles & Co., and for the amount and 
on the property mentioned in the bill, and that Exhibit “C” is a 
copy of said deed: admits that said) MeCaleb owed other large 


{' 
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debts which were pressing him, and that his situation was then 
precarious, and he admits the advertisement of the property for 
sale at public auction on the loth day of June, 1846, pursuant to 
the terms of the deed in trust in favor of the said Charles A. 
Jacobs. Defendant is ignorant of any arrangement made to 
David McCaleb with his uncle, Jonathan McCaleb, or with 
(2 any other kiasman, near or remote, or with any other person 
looking to the purchase of said property at said sale, and if 
to be in any manner affected thereby, requires strict proof.  De- 
fendant denies each and every averment in said bill setting up any 
arrangement, agreement, or understanding made by said Jos. FE. 
Davis with said David MeCaleb, or with said Jonathan MeCaleb, or 
with the complainant, for the purchase of said property in trust for 
complainant; and, upon information and belief, defendant alleges the 
truth to be that the said Jos. I. Davis purchased the said property 
at said sale in his own right, and thereby acquired the full beneficial 
and legal title thereto. Defendant has no knowledge of the acts or 
doings of said Jonathan McCaleb at said sale, or whether the said 
Jonathan was, in fact, there or not, and 1f to be affected thereby re- 
quires proof. The defendant admits the execution of said instru- 
ment filed with said bill as Exhibit “D,” and admits that it correctly 
describes the terms of the purchase of said property by said Davis at 
sald sale: and, upon information and belief, defendant alleges the 
fact to be that the full sum, $28,530.00, was paid by said Joseph 
i: EK. Davis in accordance with the terms of said Instrument. 
Defendant admits “that after said sale to said J. I. Davis 
complainant with her husband continued to reside on said planta- 
tion and to cultivate it as before, but he alleges that said occupaney 
was by the permission and consent of said J. YE. Davi is, and was atall 
times subordinate to the paramount right and title of said J. E. Davis 
in and tosaid property.” Defendant says it is not true, as alleged in 
said bill, that said J. EE. Davis never during the lifetime of said David 
MeCaleb claimed to have any beneficial interest in said property, 
but, on the contrary, he alleges the truth to be that the said McCaleb 
and the compl ‘inant at all times recognized the ownership of said 
J. E. Davis in said property, and were fully cognizant of the fact 
that, although the said J. k. Davis purch: ased said property to save 
complainant from being turned out of her home, he never contem- 
plated giving her the fee in said lands, nor other interest than a life 
estate. He admits that no account was kept or demanded by the 
said J. IE. Davis of the rents, issues, and profits of said plantation, 
the said J. KE. Davis being content that complainant, his said 
74 daughter, should enjoy the usufruct of said property during 
her life, as fully appears by a subsequent lease to her and the 
terms of his said will. 

Defendant is ignorant whether the said MeCaleb was a man of 
great dignity of Character or not, or whether he was sensitive, high- 
spirited, and self-reliant, or whether he was quick to assert in an 
aggressive manner any infringement of his rights by others, and if 
he is to be in any manner affected thereby, demands strict proof. 
lie admits that David McCaleb died in| May, L847: he denies that 
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complainant shipped the crop of “47, to be applied to the Charles 
Jacobs judgment, or that the crop of the previous year was shipped 
for the account of said indebtedness: that any other crops were so 
shipped; and, on information and belief, he alleges the truth to be 
that neither the said David McCaleb, nor complainant, nor any one 
else ever paid to said Joseph Ik. Davis any portion of the said sum 
of $28,531.00, which constituted the purchase-money of “ Diamond 
Place,” nor was it ever contemplated that such sum = should be re- 
funded. Headmits the marriage of complainant, in July, “48, with 

Kk. C. Laughlin, her present husband, and that she with’ her 
1D said husband continued to live on said place. He denies that 

they cortinued to ship the crops ‘of said place to the ac- 
eount of said pretended debt, or that J. FE. Davis ever received any 
of the proceeds thereof. 

Respondent does not know whether complainant applied to her 
father to make her a title to said property some years after her 
marriage with Laughlin, or at any other time, but he does know 
that the said J. i. Davis did not make such title, but always enter- 
tained and expressed a fixed determination not to do so, one reason 
frequently assigned by him) being his distrust and dislike for the 
sud EC. Laughlin, her husband. 

Respondent denies that the ownership of complainant im_ said 
property was ever recognized or admitted by said J. Ik. Davis to her 
or any one else, either orally or in writing, and he denies the aver- 
ments in said bill of any recognition or acknowledgment of title or 
ownership in complainant made by said J. i. Davis, or of any 
claim or pretence of ownership made by complainant to said J. FE. 
Davis at any time. 

Respondent denies thaton the 27th day of December, 1858, 

76 the said J. E. Davis had conceived the purpose of securing 

the ownership of said property to himself, and of converting 

the title which he had held in trust for complainant into an inde- 

feasible and = beneticial title, contrary to previous declarations, and 

he says that this charge and all other charges of evasion, fraud, de- 

eelt, threats, cruelty, or oppression made by complainant against 
her father in said bill are ungracious, defamatory, and false. 

Ile admits that on the 27th day of December, 1858, the complain- 
ant and her said husband signed the instrument of lease mentioned in 
sald bill and that Exhibit “ B” to said bill is a true copy thereof, 
and he admits that they subsequently acknowledged the same in 
May, LS59. 

Ife denies that the signature of complainant or her said husband, 
or their subsequent acknowledgment of said deed, was procured by 
the compulsicn, threats, or other undue influence of said J. i. Davis, 
but he alleges that they signed, sealed, and acknowledged said deed 
as their free and voluntary act and deed, and said deed was intended 
by the said J. ik. Davis as a provision for his said daughter and as 

an assurance to her of a home for the remainder of her life. 
wi ile denies specitically each and every statement in said 
bill relating to the execution and acknowledgment of said 
deed which sets up any manner of compulsion, force, importunity 
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or threats on the part of said J. EE. Davis, and any act or thing then 
done or said by complainant, by said J. FE. Davis, by said E. C. 
Laughlin, or by any one else which indicates that the execution 
and acknowledgment of said instrament was not the free and vol- 
untary act of all the parties thereto. J1e admits that some corre- 
spondence was afterwards had between the said J. Je. Davis and the 
sald Laughlin and wife looking to the purchase of said place by 
them from him, but he does not know whether the extract purport- 
ing to be part of a letter from said J. E. Davis, dated Jan. 25th, 
1869, Is a part of said letter, or, indeed, whether the said letter was, 
in fact, written or not; but he denounces as false the charge or in- 
sinuation in said bill that his grandfather provoked the said corre- 
spondence for the purpose of securing any admission from = com- 
plainant or her said husband which could be used for their prejudice. 
He admits that said J. le. Davis, the son of ITugh R. Davis, 
7S» mentioned in the will, has departed this life, and he admits 
that Jeflerson Davis & J. H. D. Bowman are the executors of 
suid will and are residents of this judicial district. 

And having fully answered, this defendant prays to be hence dis- 

mussed with reasonable costs. JOSEPH D. MEPCHELL, 


A. M. LEA, Solicitor. 
endorsed: Filed Sept. Ist, 1551. J. M. Melee, elk. 


And atterwards, to wit, on the 26th day of October, A. D. 1551, 
the complainant filed in the office of the clerk of the circuit court 
her replication to the defendants’ answer in the words and figures 
following, to wit: 

79 Circuit Court of the United States, Southern District of 
Mississippt. 
PLORIDA LAUGHLIN | 
rs, ol. 
Jos. D. Mircineny «tal. J 


This replant, saving and reserving to herself all and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors, uncertainties, and insufticiencesof the answer of the said 
defendants, for replication thereto saith that fe doth and ever will 
aver, Maintain, and prove /vs said bill to be true, certain, and suffi- 
cient in the law to be answered unto by the said defendants, and 
that the answer of the said defendants is verv uncertain, evasive, 
and insufficient in the law to be rephed unto by this replant, with- 
out that, that any other matter or thing in the said answer con- 
tained material or effectual in the law to be replied unto, and not 
herein and hereby well and. sufticiently replied unto, confessed or 
avoided, traversed or denied, is true; all which matters and things 
this replant jis ready to aver, maintain, and prove as this lhonor- 
able court shall direct, and humbly prays as in and by //s said bill 
he hath already prayed. 

PIP PMAN, PEPPMAN & SMUETE, 


Nol’s tor (Complainant, 


Iendorsed: Filed Oct. 26, 1881. J. M. Melee, elk. 
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50 And afterwards, to wit, on 27 Dec., 1882, the deposition of 


'T. C. Bedford, a witness for complainant in said cause, was 
filed in said cause, & is in the words & figures following, to wit: 
Deposition of Thomas C. Bedford for Compl't. Liled December 27th, 1882. 


In the Cireuit Court of the United States for the Southern District 
of Mississippi. In Equity. 


Froripa LAUGHLIN vs. J. D. Mircuencn ef al. 


Before the undersigned, examiner of the circuit court of the United 
States for the southern district of Mississippi, at Vicksburg, in said 


district, on the 20th day of December, A. D. 1581, in the presence of 


Pittman & Smith, counsel for complainant, and A. M. Lea, counsel 
for defendant, personally appeared Thomas C. Bedford, a witness 
for the complainant in said cause, who, being by me first duly sworn 
according to law, in answer to the following interrogatories testified 
as thereafter written : 


81 Int. 1. State your name, age, residence, & occupation. 
Ans. T. C. Bedford; age, about 54; residence, Vicksburg ; 
occupation, planter. 

Int. 2. Where did you live in June, 1846? 

Ans. In Madison parish, La., opposite Warrenton. 

Int. 5. How far was that from what is known as the Diamond 
Place, then owned by David McCaleb ? 

Aus. About ten miles. 

Int. 4th. State whether you were personally acquainted in [a] 
general way with David McCaleb, Mrs. MecCaleb, Joseph E. Davis, 
and Jonathan McCaleb, and the plantation known as Diamond 
Place. 

Ans. I knew David and Mrs. MeCaleb and Jos. I. Davis; I did 
not know Jonathan MeCaleb personally; [ knew in a general way 
the property there referred to. 

Int. 5th. Do you remember to have heard of the sale of that 

property under a deed of trust about that time ? 
82 Ans. to int. 5th. IT remember of hearing of the sale about 
the time it occurred, but do not know whether under deed of 
trust or judgment. 

Int. 6th. Do you know who was the reputed beneficial owner, by 

common repute, of the property after the purchase ? 


(Objected to by defendants.) 


Ans. The impression made on my mind and the general talk 
there was that it was bought by Mr. Davis for Mrs. McCaleb. 

Int. 7th. Was there ever any different reputation as to ownership 
In the county until after the death of Joseph FE. Davis’? 


(Objected to by defendants.) 


Ans. None that I have ever heard of. 
Int. Sth. Were you or not acquainted approximately with the 
value of slaves and of the Diamond Place at that time? 
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Ans. 1 don’t recollect what the value of property was at that time, 

but my impression is that the land at that time was worth about 
thirty thousand doilars. 

§3 — Int. 9th. What were healthy and able-bodied slaves worth 
at that time? | 

Ans. I don’t recollect at that time what they were worth: slaves 
fiuctuated more at that time than lands. 

Int. 10th. State whether vou would consider twenty-eight thou- 
sand dollars ($28,000.00) a fair value at that time for the place and 
fifty-two able-bodied slaves, or would it be out of proportion to its 
real value? 

Ans. I should consider that a very great bargain at that time. I 
should the property at time worth double that amount. 


C'ross-examination : 


X Int. 1. How old were you at that time? Were vou living near 
their then? 
Ans. I was about 19 vears old at that time, and lived down there. 
X Int. 2. When you speak of the talk of the sale, of its having 
been made for the benefit of Mrs. McCaleb, what do you mean? 
S4 Ans. to X Int. 2. IT have already said what I meant by it. 
It was my impression, which [ expect I got more from my 
uncle, who was a intimate friend of Mrs. Laughlin. The impression 
was also made in my mind by her retaining possession of it. 
And further deponent saith not. 
T. C.) BEDFORD. 


Rebuttal : 


Int. 1. Im your direct examination vou stated that you had ob- 
tained thisimpression from general talk 1m the neighborhood. In an- 
swer to a cross-question vou have entirely omitted to make any ref- 
erence Whatever to any general repute touching the matter. Please 
state now whether you desire to be understood as restricting your 
answer as vou have done in vour cross-examination, or whether vou 
intended that as merely additional to vour answer to the question 
in direct examination. 

Answer. IT did say in answer to Mr. Lea’s question that I obtained 
it from general talk and from the circumstances above mentioned. 

I did not intend to restrict the answer at all. It was the gen- 
S) eral talk that MeCaleb had become involved, and that the 

place had to be sold to secure it to Mrs. Laughiin, and it was 
bought in by Mr. Davis for that purpose. 


Reeross by Mr. Lea: 


Int. Ist. Do vou know when the sale was made? 


Ans. I do not. 
TC. BEDFORD. 


And I, the said examiner, do hereby certify that the answers to 
sald interrogatories were written down by mein the presence of said 
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Thomas C. Bedford, and after having been read by me to said wit- 


ness were signed by him in my presence. 
Given under my hand this 20th day of December, A. D. 1881. 
JAS. M. McK EE, Aecaiminer. 


Endorsed: Filed Dee. 27, 1581. J. M. Melee, elk. 


And on said 27th day of December, A. D. 1881, the deposi- 
Sb tion of E. D. Farrar, a witness for the complainant in- said 
cause, Was filed in the office of the clerk of said court if the 

words and figures following, to wit: 


In the Cireuit Court of the United States for the Southern District 
of Mississippi. In Equity. 


hporipA LAUGHLIN vs. Jos. D. Muyrequencn ef ad. 


Before the undersigned, examiner in equity in seid court, at Vicks- 
burg, in said district, on the 20th day of December, A. D. 18581, in 
the presence of Messrs. Pittman & Smith, att’ys for complainant, 
and A. M. Lea, counsel for defendant, personally appeared I. D. 
larrar, a witness for the complainant in said cause, who, being by 
me first duly sworn according to law, in answer to the following in- 
terrogatories, testified as thereafter written. 


S7 Deposition of Judye kK. D. karrar. 

Int. 1. What is your name, age, residence, & occupation ? 

Ans. Edgar D. Farrar; residence isin Louisiana, Madison parish ; 
ave, OO years: occupation, lawyer. 

Int. 2. Where did you live, and what was vour occupation in 1846? 

Ans. I lived in Tensas parish, La., and practiced law. 

Int. 5. State whether you were well acquainted at that time with 
David MceCaleb, Jonathan MeCaleb, and Joseph EE. Davis. 

Aus. [ was well acquainted with all of them, and as intimate as 
the disparity of our ages would admit; [Thad known them from my 
earliest recollection. 

Int. 4. One of the allegations of the bill in this ease is that David 
MeCaleb was a man of great dignity of character, sensitive, high 
spirited, and self-reliant, and that he was quick to resent ino an 

ageressive manner any infringement of lis rights by others ; 
SS state what was his character & reputation in reference to these 
Inatters. 

Ans. to Int. 4th. My estimate of his character was just such as is 
stated in that allegation; he was a proud man—to haughtiness 
sometimes: he was quick and just such a character as there deseribed. 

Int. o. State whether or not you know the pecuniary condition of 
Jonathan MeCaleb at that time, and whether or not he was: in 
such credit and condition as to be able to command large sums of 
money 1f occasion required ? 

Ans. Ile was a man of large possessions and reputed to be very 
wealthy; my impression is that he was a very wealthy man for 
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those days; he was accustomed to dispense a generous hospitality, 
and was regarded as a man of great ge nerosity and liberality, par- 
ticularly to members of his family. 

fot. 6th. From his reputation in the respects which you have meii- 
tioned, would he, in your opinion, have been able to command large 
sums of money If occasion required ? 

Ans. My impression, from my knowledge of his large prop- 

SY erty and his reputation for strict business integrity and up- 

rightness, would induce me to answer that question aflirma- 
tively. 

Int. 7th. State, if you know, what were the relations existing be- 
tween Jonathan McCaleb and David MecCaleb, the husband of “Mrs. 
Laughlin. 

Ans. So far as I know, they were of a very intimate character— 
almost that of father and son. 

Int. Sth. Was Jonathan MeCaleb a married man,and did he have 
a family of his own? 

Ans. Jonathan MecCaleb was a bachelor; never married ; he was 
an unele of David MeCaleb, Jr. 

Int. 9. Do vou remember the faet that the plantation then owned 
by David MeCaleb, known as the Diamond Place, was sold in 1846 ? 

Ans. No, I do not: IT have no recollection of seeing Mr. David 
McCaleb since 1845. Jonathan MeCaleb lived in Claiborne county ; 
David MeCaleb lived on Diamond Place. | 

M.D. FARRAR. 


And I, the said examiner, do hereby certify that the answers to 
sald interrogatories were written down by mein the presence of said 
kK. D. Farrar, and, after having been read over by me in the 
0 hearing of said Farrar, were by him signed in my presence. 
Given under mv hand this 20th day of December, A. D. 
1881. 
JAS. M. McK EK, Mvamniner. 


Endorsed: Filed Dee. 27, 1881. J. M. Melee, el’k. 


And afterwards, to wit, on the 27th day of December, A. D. 1851, 
the deposition of Mrs. Julia Porterfield, a witness for the complain- 
ant in said cause, was filed in the office of the clerk of said court, 
and is in the words & figures following, to wit: 


4] In the Cireuit Court of the United States for the Southern 
District of Mississippi. In Iquity. 
hLORIDA LAUGHLIN v. Joe D. Mircuenn ef a/. 


Before the undersigned, in equity of said court, at Vicksburg, in 
said district, on the 20th day of December, A. D. 1881, personally 


40) PLORIDA LAUGHLIN Vs. JOSEPIE D. MEPTCITELL. 


appeared Julia Porterfield, a witness for the complainant, who, 
being by me first duly sworn, testified as follows : 


Mrs. Juni PorrerriiLtp, being duly sworn, says, 1n answer to in- 
terrogatories, as follows: 


Direct: 


Int. 1. What is your name and residence ? 
Ans. Mrs. Julia Porterfield ; Vicksburg, Miss. 
Int. 2. Were you or not acquainted with David McCaleb, Jona- 
than MeCaleb, and Mr. Joe EK. Davis? 
2 Ans. [ was, very well; they were relatives of mine. Mr. 
David MeCaleb was my brother-in-law ; Mr. Jonathan Me- 
Caleb was the uncle of my brother-in-law. & Mr. Joseph I. Davis 
was the father of my half sister, Mrs. Laughlin. Mr. David Me- 
Caleb married my half sister, Mrs. Florida Laughlin, the complain- 
ant in this suit. In June, 1846, I lived at Diamond Place, Warren 
county, Miss. My brother-in-law, Mr. David MeCaleb, owned 
Diamond Place at that time, and [ lived with him & his wife: was 
raised by them. Iwas present and on the place at the time Diamond 
Place & the slaves thereon were sold & purchased by Mr, Joseph FE. 
Davis. The place & slaves were bought in by Mr. Davis for my 
sister, Mrs. Laughlin. The sourees of my knowledge onethis fact 
were right in the family from conversation at the time and since ; 
f was a child at that time; I must have been ten or twelve years 
old at that time. Mr. Jonathan MeCalcb was present 
93 the day the sale took place. Ile came there intending to buy 
the place in for his nephew, Mr. David McCaleb, Jr. [ know 
that he did not do this because of the earnest request of Mr. Davis, 
who preferred to buy it for my sister, Mrs. Laughlin. I know this 
because it is 2 matter of common repute & talk in the family, both 
at that time and since. I know it Justas I know that Mrs. Laughlin 
isimy sister. Mr. Jonathan MeCaleb was not aman of family ; he 
was an old bafchelor. The relations existing between Mr. Jonathan 
McCaleb & his nephew were friendly ; Mr. Jonathan was devoted to 
my brother-in-law and he io hisuncle. Mr. Jonathan wasa gentle- 
man of very good circumstances and would have been able to raise 
the money to make the purchase had he so desired if he did not 
have it. Ile was a wealthy man. 
Mr. MeCaleb did not live ionger than two vears after the sale, and 
Mrs. Laughlin married her present hushand about a year 
4 after the death of Mr. MeCaleb. Mr. & Mrs. MeCaleb con- 
tinucd to reside upon the place after the sale,and Mr. & Mrs. 
Laughlin have continuously resided on the place from the time of 
their marriage, except a few months after their marriage, when they 
resided in New Orleans. They have been continuously in the posses- 
sion of the place. I resided on the place after the sale up to the 
date of my marriage, which was, [ think, in 1850. 
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Cross-examined by Mr. Lea, for def’ts: 


Mrs. Laughlin resides at Diamond Place; she spends almost [al] ] 
hey time there. Some summers she spends the summer away; she 
generally spends them away. Mr. Laughlin resides at Diamond 
Place. I think she has a domicile or place of abode elsewhere; | 

think it is in Tennessee. Mr. Laughlin was in very good 
95 circumstances at the time he moved on Diamond Place: | 

think ne was what vou call a successful merchant; I con- 
sidered him very independent. Mr. & Mrs. Laughlin don’t travel 
every summer; they have no family of their owi; they have no 
children of their family; their family consist- of Mr. & Mrs. E. 
Laughlin, Rev. Mr. bE. C. Laughlin, Miss Fannie Laughlin, & Jeff. 
D. Laughlin; those are nephews and ne/ces of Mr. Laughlin; their 
family has consisted of those members since a short time after my 
sister’s marriage. | think when mv sister took Miss Fannie she 
was about 16 vears old; I think she is the oldest of them, but am 
not positive; .f suppose there must have been a vear or two 
difference in their ages, but cannot speak positively. I don't 
think these children had any estate of their own which = they 
have been able to reach: my sister & their uncle has supported 


& educated them. Mr. Jef Laughhn is planting for 
96 himself on the Diamond Place: the Rey. Mr. Laughlin has 


a chappel on the place, in which he officiates ; he has no other 
business; Miss Fannie is not married; I presume the difference in 
the ages of these children are about the usual differences in’ fami- 
lies—se av 1) & 2 years; Mr. Laughlin has no means that [ know of 
apart from Diamond Place, nor do I know whether he ever has had: 
since the marriage to my sister: he might have means from various 
sources & I would not know of it—I don’t know; [don’t know the 
age of Mrs. Laughlin: I suppose she is over fifty; Mr. Jeseph EF. 
Davis is the father of my half sister: I know that Mr. Laughlin 
purchased slaves and put on the place after he married; | think 
he brought them up when he came. 


Re-examined by Mr. Smirit for comp!l'ts : 


ay) [| heard Mr. Laughlin say that the house of Laughlin, 
Searles & Co. advanced money to make a payment on a pur- 
chase. 


Reerossed by Mr. ira for deft 


I know that the sale took place on INamond Place. 


JULIA PORTEREFIELD. 


And I, the said examiner, do hereby certify said deposition was 
wholly taken down by me in writing at the time and place’ stated 
in the caption, In the presence of said witness, and that the same 
was by me read over to her, and then signed by her in my presence. 

And I further certify that at said examination of said) witness 
there were present Messrs. A. B. Pittman & Murray F. Smith, of 
counsel for compl ts. and Mr. A. M. Lea, of counsel for defendant. 
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(riven under my hand the 20th December, A. D. 18S]. 
JAS. M. Mech RE, Mraminer. 


YS | desire to correct the statement made in the foregoing 


deposition as to my age at the time of said sale; my exact 
age at that time was 16 vears of age. 


JULIA PORTEREFIELD. 


indorsed : Filed Dec. 27, 1SS1. Jas. M. Melee, el’k. 
OY) Afterwards, to wit, on Jan. 11th, 1882. the following notice 
and acknowledgment of service was filed, as follows: 


In the Cireuit Court of the United States for the Southern District 
of Mississippt. In Equity. 


hLORTDA LAUGIILIN ) 
‘> 
rs oil. 


J. 1). Mireur, ct al. | 


To Florida ‘Laughlin or Pittman, Pittman & Smith, her solicitors: 
You will take notice that the defendant, J. D. Mitchell, desires 
the evidence in this cause to be taken orally, before one of the ex- 
aminers of said court, in all things conformably to general equity 
rule No. 67. 
A. M. LEA, 
Solicitor for Defendant. 
Service acknowledged. 
June ilth, S82. 
PITTMAN, PITTMAN & SMITH, 
Sol’s for Compl t. 


Mndorsed: Filed Jan. 11, 1882. Jas. M. Melee, clerk. 


1a) And afterwards, to wit, on the 26th day of April, 1882, the 

deposition of Jefferson Davis, a witness for the complainant 
In sald cause, was filed in the office of the clerk of said court, and 
is in the words and figures following, to wit: 


10] In the Cireuit Court of the United States for the Southern 
District of Mississipp. 


hhORTIDA LAUGHLIN vs. Joe D. Mircuery ef al. 


Be it remembered that on the Ist day of April, A. D. 1882, at 
Vicksburg, Mississippi, pursuant to notice duly given, in the pres- 
ence of Messrs. A.B. Pittman and Murry I. Smith, of counsel for com- 
plainant, and Mr. Lea, of counsel for defendant, personally appeared 
Mr. Jefferson Davis, a witness for the complainant in the above- 
stated cause, who, being by me first duly sworn and examined, de- 
nosed and said as appears by the deposition hereto annexed. 


<> 


~ 
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Interrogatories propounded by Mr. A. B. Pittman, of Counsel for Com- 
plainant. 


4 Int. 1. Please state your name and present place of residence. 
Int. 2. At what time did you first become acquainted with the 
complainant, Florida Laughlin, and with Joseph EE. Davis, de- 

ceased, and what relationship did you bear to the latter? 
102 Int.5. State as fully as vou can what were vour opportunities 

of acquaintance with the relations which existed between Mrs. 
Florida Laughlin and vour brother, Joseph E. Davis, deed, & of the 
character of the oecupaney of the plantation known ‘as Diamond 
Place from the time she first went to live there. Where did you 
live from 1540 to 1865, and where did) your brother reside during 
that time? What was the character of the association between 
yourself and your brother? State fully such facts as may tend to 
show your opportunity for observation and information touching 
the matters In controversy i this suit. 

Int. 4. Where were vou when the Diamond Place was sold under 
deed of trust in June, 1846? TTad vou at the time or afterward 
knowledge or information from the parties concerned as to the terms 
of the purchase thereof at the sale, and as to any family arrange- 
ments which prompted the purchase or entered into it?) State in a 
full manner your knowledge, information, and understanding 

touching the sale, the purchase by vour brother, the con- 
105° tinued occupancy by Mrs. McCaleb, and the subsequent his- 

tory of the plantation and its occupancy. In answering this 
question please state fully your means of Information, and distin- 
tinguish when you speak from general repute or from more direct 
Information. 

Int. ©. State if you can what was done with the crops produced 
on said plantation during the year succeeding the saie, and give 
vour means of information. 

Int. 6. About what time was it that the SLO,000 of vour money 
Was appropriated to the payment of your brother's debt to Wm. 
Laueblin and Co., and what was the oceasion of that transaction ? 

Int. 7. Under what circumstances did they have vour money in 
hand? Were they your factors? Were they the factors of vour 
brother? Did he have any other factors at that time ? 

Int. 8S. Was not the business of the Diamond Place at that time 

entrusted entirely to Wim. LL. & Co. as factors, or was that 
104 business also divided ? 

Int. 9 Did you ever learn then or afterwards how it came to 
happen that your brother was so largely indebted to Wim. Laughlin 
& Co., either from the latter or from your brother himself? If so 
state It. 

[ut. 10. Did you or not learn from your brother or from any cor- 
respondence between him and Wm. L. & Co. whether the claim of 
the latter was based on the advance made or acceptance given for 
the Diamond Place purchase ? 

[nt. 11. During the occupancy of the Diamond Place bv Mrs. 
Laughlin, in what way, if at all, did you understand that she then 
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considered and believed she was the beneticial owner of the prop- 

erty, and that she was the debtor of her father for its purchase- 

money? Tfsuch understanding on her part was made manifest by 

her actions, or by her words, publicly or outrightly spoken, set them 
forth to the best of your understanding. 

105 Int. 12. You mentioned in a previous answer the cireum- 
stance that Mrs. L. had referred to the fact In your presence, 


or to you, that they were trying to repay the purchase-money of 


that place. Was such statement madeé to you or In your presence, 
secretely or in vonfidence, or merely incidental-y made ? 

Int. 13. What were your own impressions as to her status and 
occupancy of the property derived from your intimate sequaintance 
with the family? This inquiry relates only to the time preceeding 
the vear 18558. 

lnt. 14. Before the execution of the lease in ISOS, had any faet 
occurred, or any word being spoken to you or in your presence by 
your brother which tended to dispel vour impression just stated, or 
which were at variance wiih it? 

Int. 15. At what time and from whom and under what cireum- 
stances did you first hear of the execution of the lease made on Dee. 
~7, 1858, tiled as an exhibit in this eause? What conversation, if 

any, did your brother have with you on that subject then or 
106 afterwards? Were you in any way made acquainted with his 

views and wishes or purposes in respect to the Diamond Place 
bout the time of the lease or shortly afterwards, or with the mo- 
tives which impelled his action in the premises; if so, in what way 
did you beeome possessed of such information? If you had any 
conversation with Mr. Davis himself, which would tend to elucidate 
his oWn purposes or motives In exacting the execution of the paper 
referred to, set it out fully. 

Int. 16. Examine the letters herewith submit-ed, numbered 1, 2, 
5, 4,9, 6, purporting to be letters of Joseph EE. Davis, dee’d, and state 
whether vou know his handwriting, and whether or not these letters 
were written by your brother, Joseph E. Davis. Are they in his 
handwriting, and is the signature his, in your opinion ? 

Int. 17. examine the letter herewith presented, signed Ilorida, 

and state in whose handwriting is the letter and the signa- 
ly ture, and in whose handwriting is the indorsemrnt of the 
words J. FE. Davis from Florida, Sept 2, 1S49. 

Int. IS. Were you acquainted with the value of well-improved 
plantations, such as Diamond Place, in 1846; 1f so, what, in vour 
opinion, was the reasonable value of the Diamond Place? If sold 
under favorable circumstances by voluntary act of owners ol casy 
terms as to payment, What price might have been probably ob- 
tained ? 

Int. 19. Do you remember the value of slaves at that time ; if yea, 
what was the reasonable value of average slaves ? ) 

Int. 20. It appears that the consideration of the sale of Diamond 
Place and of some fiftv slaves was S2S8S551.00, pavable on time, 
$15,056.94 on Dee. 1546, with the condition that upon payment of 
! of said note at maturity and of interest on the whole, the balance 


J 


~~ 
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should be extended one year, and then on payment of another third 
and accrued interest the balance should be again extended for 
another year, and such arrangement was mnade as to give time 
108 for payment of the other part. State whether that sum was 
vrossly disproportionate to the real aggregate value of the land 
and slaves, or was it approximately the true value of both ? 

Int. 21. State whether or not Joseph I. Davis, deed, was a man 
of more than ordinary strong will and firmness, and whether or not, 
he was accustomed to exereise, and had the vower of exercising, 
more than an ordinary degree of influence on persons who were sub- 


ject to his influence by affection, relationship, or otherwise. If he 


was not a man of extraordinary strength of character say so, and if 
he was state it. 
Int. 22. Do you remember what was the condition of your broth- 
er’s health in Dee., 1859? If so state it. ; 
Int. 25. Do you remeniber as to a sharp and serious attack of ilI- 
ness in the early part of Dee., 1859, or have you remembrance of it ? 
Int. 24. Can you state what was the character of the rela- 
109 tions which existed between him and Mrs. Laughtin, and 
whether or not she looked upto him and venerated and loved 
him? State fully what you know about this. 
Int. 25. Did Mrs. Laughlin ever bear any children or has she re- 
mained childless ? 
Int. 26. State anything clse pertinent to this cause which will be 
of benefit to either of the parties hereto. 


Cross-interrogatories by Mr. Lea, of counsel for defendant-: 


XN Int. 1. What is now Mrs. Laughlin’s age? 

X Int. 2. Is she not a lady of more than ordinary intelligence ? 

XN Int. 5. Has Mr. Laughling or his wife any other means of sup- 
port than the income derived from Diamond Place? 

X Int. 4. In putting an estimate on the value of the Diamond 
Place per acre I suppose you meant the open land. Do you know 

how much land was opened in 1846” 
110 X Int. 5. Were you the complainant in the case of Jeffer- 
son Davis vs. Bowmar & others, reported in the 55 volume of 
Mis. Report? 

X Int. 6. In the printed argument of your counsel, Messrs. Pitt- 
man & Pittman, submitted to the court, | find the following lan- 
guage: “ We speak the unwavering conviction of our distinguished 
cHent when we add that his revered brother never did and never 
could have violated this trust in fact orintent. It would have been 
at variance with every linpulse of his nature, and wouid have been 
forbidden by every sentiment of honor and fidelity. I]lis own con- 
ception of right and abhor-ence of fraud and infidelity touching such 
a trust voluntarily assamed and his own enlightened conscience 
weuld have wrought an estoppel beyond which no temptation, no 
sophistry, no Inffuence of friends, no inportunities of kindred even 
in the weakness of old age could have ever seduced him.” Did that 
language accurately CXpress Vour conception of VoOur brothers char- 
acter? 
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X Int. 7. Sinee that time has anything caused you to change 
your convictions in that regard ? 


111 Mr. Jierrerson Davis, being duly sworn in answer to the 
foregoing interrogatories propounded by Mr. Alf B. Pittman, 
of counsel for complainants, deposed as follows : 


Ans. to Ist Int. Name is Jefferson Davis: I reside at Beauvoir, on 
the seashore of Mississippt. 

Ans. to 2nd Int. [ became acquainted with Florida Laughlin 
about 1821. Lam the younger brother of Joseph E. Davis, deceased, 
and consequently the unele of Mrs. Florida Lauehtin. 

Ans. to 3rd Int. The opportunity for intercourse with my brother 
was that of course of brother with each other, there being a great 
difference in our age. After the death of my father, which occurred 
in guy boyhood, that brother occupied to me very much the relation 
ofa parent. TLlis daughter, Mrs. Florida Laughlin, resided for some 
years in the house of my father, and she and [as children went 
together to the county school. After we both went to school to the 

North, being graduated in the same vear. IT returned with 
1i2. her from Connecticut to Kentucky, where [ surrendered her 
to the charge of her father. Our relations to each other were 
more nearly like those of brother and sister than of uncle and nerce. 
When | went into the army our correspondence continued. In the 
menntime, | should think about 1850, she was married to David 
MeCaleb and went to reside on his property, known as Diamond 
Place. In 18355 [ left the army and settled on a piece of wild Taid 
-adjoinine my brother's plantation and about 12 miles from = Dia- 
mond Plaee. Thenecforward my opportunity for observation was 
the frequent intercourse between the two families. Between my 
brother and mvself there existed the strongest bond of atfeetion 
and mutual confidence, resulting In very free conversation on all 
which concerned either of us. With intervals of absence on my 
part, from: positions held in public service, my residence was Briar- 
field, a place adjoining my brothers. 1 continued to reside there up 
to the war. 
Ans. to dth Int. At the date mentioned [was in Washington 
113) city, where I had been from the preceeding December. The 
pecumlary embarrassment of David MeCaleb had been the 
subject of occasional conversation between my brother and myself, 
and after the sale and purehase referred to my brother spoke to me 
of the transaction. I can only recall the general impression created 
by his speaking of Jonathan MceCaleb as having embarrassed him 
in the purchase, from what he believed to be a desire to get posses- 
sion of the property himself and to defeat his objeet, which was to 
purchase it in the interest of his daughter and her husband, David 
MeCaleb. I do not know that he said anything to meas to the mat- 
ter of repayment or any terms on which the place was to be perma- 
nently secured to those for whose protection [ understood him to 
have purchased it. The interval of many years and the engross- 
ment of my mind upon other subjects have natural-y left to me only 
& memory of the Impression made upon me at the time, and 


FLORIDA LAUGHLIN VS. JOSEPTD D. MITCAELN. 47 


114. ~=would render it utterly impossible for me to recite the exact 

language employed. David McCaleb remained in possession 
of the property after the sale and purchase, so far as [ learned from 
ebneral repute and circumstances, up tothe time of his death, which 
occurred during the next year and while [ was abroad in the mili- 
tary service of the United States. After my return from Mexico I 
found the widow residing on the property, and, so far as I could ob- 
serve,in the control of it as fully as before. Subsequently the widow 
McCaleb was married to Mr. Ek. C. Laughlin, and, so far as I knew, 
the control of the property remained with them. 

Ans. to Sth Int. Real-v I don’t Know anything about what was 
done with the crops. Mr. & Mrs. Laughlin merely mentioned to 
me that they were endeavoring to pay off the purchase-money, for 
which I understood my brother had made himself responsible by 
drafts on the house of William Laugblin & Co.,and Wilham Laugh- 
lin, the senior member of the firm, wrote to me that he had taken 

ten thousand dollars of my money to cover that amount of 
115 = my brother’s indebtedness to him, but whether this was on 
account of the purchase of Diamond Place I cannot say. 

Ans. to 6th Int. It was about 1850 or 1851 when Willam Laugh- 
lin was under a very heavy pressure and endeavoring to-save him- 
self from the bankrupteyv which followed. 

Ans. to 7 Int. Ile was the factor both of my brother and myself, 
but I believe the business was divided between that house and. the 
house of Payne, Harrison & Co. 

Ans. toS Int. My impression is that if was entirely with the 
house of Wm. Laughlin & Co. 

Ans. to9 Int. IT never did learn the merit of Laughlin’s claim 
from any statement of his. My brother was indignant that Laugh- 
lin should have represented him as a debter and applied my money 
to the liquidation of such claims. It was the subject of an angry 
correspondence between them, copies of which toa greater or less 
extent have, I believe, been presented by EF. C. Laughlin, and are 

probably retained by him. It may be proper for me to say 
116 that in any centroversy between my brother and anybody 

else | was on lis side and not in the way of hearing com- 
plaints which outsiders might choose to bring against him. 

Ans. to 10 Int. No, sir; Ido not think either of them ever gave 
me any Intormation on that point. 

Ans. to 11 Int. It is one of those things about which I would not 
ask any questions. | found her in possession of the place exercis- 
Ing the rights of ownership, and was told that her husband, Mr. 
Laughlin, had added a iumber of slaves: no doubt a great deal 
more was seid that I dont recollect. 

Ans. to 12 Int. | think it was merely an incidental remark. 
There could have been no occasion for secrecy, and IT had no motive 
to Inquire into their financial affairs, 

Ans. to 15 Int. Without ever asking a question of any of the 

parties, the circumstances left me always under the impression 
117) that she held the property with the incumbrance of repay- 
ment of the purchase-money for al! the period named. 
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Ans. to 14 Int. No, sir; I think nothing before that date. 

Ans. to 15 int. I eannot reeall at what time or from whom | 
learned of the lease to which refference is made in the question. 
My impression is distinet that my brother never mentioned the sub- 
ject to me, though long after that event IT remember that in a con- 
versation, in which his daughter, Mrs. Laughlin, was een 
that he said, with some asperity, she was given over to the Irish. 
Connecting the remark with what I knew before and have learned 
since I can see its bearing upon the main point of inquiry sub- 
mitted. My brother had a very high regard tor David MeCaleb, and 
in every respect, except as a business man, he admired him. My 
aa ix that if David McCal ° he lived my brother woure have 


| in e, sad therefore, my beneneaien is that the che ange of 
11S) purpose manifested in the demand of the lease referred to was 

from a lower estimate on his part of Mr. Laughlin, and offence 
taken at his daughter's attention to the orphan children of William 
Laughlin, so close as to result in supposed neglect of her father. 


Ans. to 16 Int. The letters now presented to me and numbered 1, 


9 3, 4,5,6, 7,8, & Qare in the handwriting of my brother, Joseph 
kk. Davis; those not signed by him are in his handwriting, and 
those purpo-ting to be signed by him are in his handwriting, and it 
is his genuine siganture attache d thereto. (Said letters are now filed 
as exhibits to above answer, marked Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 


and 9.) 


Ans. to 17 Int. IT would say this letter was in the handwriting of 


llorida Laughlin, the complainant in this cause: I don’t know by 
whom the endorsement was made. (Said letter filed as Exhibit No. 
10 to this answer.) 
Ans. to 18 Int. | should say one hundred dollars an acre; places 
less valuable were sold for more; the Diamond Place was 
11) most favorably situated; it was then not only free from 
caving, but had a good landing at all stages of water: 1t was 
above anything except extreme overflow, and regarded as exception- 
al-v valuable: it was something over a thousand acres, as I recol- 
lect; have forgotten the exact amount. 
Ans. to 19 Int. Al] those who were efficient for labor I would say 
would be worth about $1,000 per capita. | 
Ans. to 20 Int. I think it was very far below the value, and also 
much below what must have been bid if there had bee n competition 
between Jonathan McCaleb and J. BE. Davis, the only bidders, as I 
have understood, that were upon the ground. It may be well to 
state, What must have been inferred from my previous answer, that 
[ was not present at the sale or in the State when it occurred. 
Ans. to 21 Int. Tle was a man of very strone character: his in- 
fluence over the members of his family was very great, but 
120) exercised with gentleness, generosity, and moulded by an 
affectionate disposition. ; 
Ans. to 22 Int. Ile had been subject to attaeks whieh had 
something the character of epilepsy, but for a man of his age was 
more than ordinarily active, and his mind was in no degree ln- 
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paired. | regarded him then, as I had for many years before, as the 
wisest man of my acquaintance; all of which may be accepted as 
the opinion of a brether who had received from him more valuable 


“service, materially and intellectually, than from all the world be- 


side. 
Ans. to 25 Int. I was not in the State at the time. I was in Wash- 
ington city, and do not remember it. | 
Ans. to 24 Int. [ think he was proud of his daughter and tenderly 
attached ‘to her, but they were alike in their character. which re- 
sisted opposition to the extent of putting themselves in the wrong 
where it occurred. I was so much absent from the State from 1846 
to the date to which reference is made, 1858, that my knowl- 
121 edge is less perfect in regard to their intercourse and personal 
relations than it otherwise probably would have been. Dur- 
ing the whole of her life, from childhood, I thought she venerated 
her father so as to put his opinion above everybody else, and | 
never had occasion to doubt her love for him. 
Ans. to 25 Int. No, she is childless. 
Answer to 26 Int. I believe | have said everything which [can 
how recall bearing upon the case in Issue. 


Cross-examined by Mr. A. M. Lea, of counsel for defendant: 


Ans. to 1 X Int. [ think about seventy. 

Ans. to 2 X Int. She is a very bright and well-informed lady. 

Ans. to 3 X Int. Mr. Laughlin was a member of the house of Win. 
Laughlin & Co. when he married. I understood he withdrew his 
funds when he married and invested them in negroes, who were 
added to the force on Diamond Place. Beyond this I have been 

told that he owned a house in Vieksburg, which gave him 
122 - some rent. Mrs. Laughlin had no other property than that 
of Diamond Place. 

Ans. to 4 X Int. No, I think the whole place would have sold for 
that. 1 do not know how much open land there was on the place. 
[ suppose it was about seven hundred acres. 

Ans. to5 X Int. Yes, sir. 

Ans. to 6 X Int. Precisely, exaetly, and T will add that I instructed 
my counsel not to institute the suit if it bore the character of attack- 
ing my brother's will; that [ would rather lose the property. 

Ans. to 7 X Int. Nothing. 

JEFFERSON DAVIS. 


And J, the said examiner, do hereby certify that the foregoing 
answers were written down by me in the presence of the said Jefter- 
son Davis, Esq., and after having been read over by me in the pres- 
ence and hearing of said Jefferson Davis, the same were by him 
signed in my presence. And I further certify that at the taking of 

said deposition it was expressly agreed between the counsel 
125 for the respective parties that all exceptions as to the rele- 

vancy, competency, and materiality of the interrogatories or 
answers should be reserved, 
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(riven under my hand this [st day of April, A. D. 1852. 
JAS. M. MeKEE, Leamimer. 


Endorsed: Filed April 26, 1882. J. M. Melee, el’k. 


124 Mxuiprr No. 1 to Dep. of Jeflerson Davis. 
Hurricannr, Sep. 12th, 1549. 

Dear Fronipa: Your letter by Jim of the 9th instant was duly 
reed. Iam sorry to find you so much under the influence of the 
idle gos-ip, the opinion of others in such matters as relates to our 
moral conduct is right to respect. Such as would inquire into the 
private affairs of others is entitled to as much respect as is due to 
the cackling of geese, and we must feel humbled in our own estima- 
tion When we would allow them to exercise an influence upon our 
conduct or affect our happiness. 

But, to come to the subject of your letter, [| had apprised vou that 
by will I had left the Diamond Place to vou subject to the debt due 
upon it, which is now about twenty thousand, now due and payable 
to the house of W. Laughlin & Co. How much more may be ren- 
dered — the course — litigation Lam unable to say. [certainly have 

In no way interfered in its management, except such aid as [ 
125. eould give it,.and am_ surprised to hear that Mr. Laughlin | 

felt any apprehension or hesitation from the fear that [ would 
not approve his acts. [ expected from his want of experience that 
he would hesitate and when convenient consult me for his own ad- 
vantage; but in all matter of evident propriety he would not wait 
for advice. You ask my opinion upon his, W. L's, return to New 
Orleans. ‘This [am as little able to answer as any one. [ suppose 
his business or interest in the house to be worth much more than 
the proceeds of the plantation. [ do not know his means or the 
necessity for his continuance, the probable income of the house, or 
any other fact to enable me to form any opinion. Now, if Mr. I. 
has the means and so disposed to pay the amount due on the estate 
[ will or vou may, as the case may be, execute a mortgage to secure 
himinthisadvance. 1] mentioned in a former letter to you that from 
no want of confidence in Mr. L., but from a desire to secure vou against 
any misfortune that even the most prudent are Hable to. [ thought it 

best, both for your interest as well as his, that your property 
126 should be kept separate. I still think so. T cannot under- 

stand your sensibility in the matter. Things are in precisely 
the same situation they have been in for vears past. | have luter- 
fered no further now than formerly. You no- any one else, as 
far as I know, thought vou could be degraded by the depend- 
ence on your father. [expected Mr. Laughlin to exercise all the 
authority that was necessary and proper for the government of the 
place, and to act in all respects for yvour comimon benefit, and, SO) 
far as my wishes are concerned, prefer his remaining. The proceeds 
of the place will require time, patience, and economy to pay the 
dobt, and if he could accomplish it at an earlier day by returning 
to N. Ov it Is a saerifice vou should make for his advantage, but it 
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would not .do for you to accompany him before the season of yellow 
fever 1s over. 
In conclusion, | would say I have no interest of my own that is 
to Be effected. The interest is vours, and as it is likely to effect vou 
only am ] influenced. I would come up, but some of the 
127 ~—s family are constantly sick, and the ride is rather a hard one 
to return the same day, yet | hope to see vou here if I can- 
not come up. Send for horses if you are able to come and bring 
your friend with you before Mr. Laughlin goes. [wish his deposi- 
tion in the chancery suit of Cruion., 
Caroline is sick to-day ; had aclill and fever. Now,if anything 
further occurs before the arrival of the boat | will add it. 
Affectionately, vour PATIER., 


ix. No. 2 to deposition of Jefferson Davis. 
HurRKICANE, Oct. 3, 49. 
Drar Sir: Pressed — I have been for time, | should have written 
to you, but intended to go up as soon as the health of the tamuly 
and my brother would enable me to do so. Yesterday was the first 
time that I felt it could be done with safety, and now the time 1s so 
close at hand that [ must attend court (Monday next) that I must 
postpone it untild afterwards. J] am sorry to perceive a feel- 
128 = ing of dissatisfaction with vou & Florida, nor can I account 
for any construction of my letter that implied want of confi- 
dence—certainly none was intended. Your remaining on the place 
is for the advantage of the place, but I could not request it, as it 
might mterfere with a large interest elsewhere. [ have no motive 
but your own interest. | have not ascribed to you any selfish mo- 
tive, or even thought of it. The disposition I have made of the 
Diamond Place you are probably aware of by a provision in my 
will; this [think the best for many reasons, and which one of more 
experience would see. .An obvious one is that, in the event of the 
death of one of vou, the litigation with the relations of the deceased 
should be avoided. If sueh an event should happen ino my lifetime 
it would by this means—but more of this when I see vou. Bb. W. 
l-ocks is to have seven bales out of the first hundred, seven bales 
from the second hundred—that is, you take ninety-three and he 
has 7—so that if 300 is made he will be entitled to 21: 1f 350, 
129 P's share will be 245. Read this to him, as it is payable im 
kind I think him entitled to take and sell it to whom he 
pleases. I searcely know what Freeland’s object in the survey could 
be, as he gave no notice, but we shall learn at court. The health 
of the family is improving. IToping to see vou soon, | am 
Y’r fd, J. Ik. DAVIS. 


I. C. Laughlin, Esq., Diamond Place. 


Exutpre No. 3 to Dep. of Jefferson Davis. 
Hurricane, Oct. 3, 1540. 
My Dear FLornipa: | have your letter by the Magnolia, and as 
there is so much difficulty in making myself understood, | will not 


| 
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attempt anything beyond the plainest matter. You say I have not 
requested Mr. L. to attend to matters generally. How 
180 could I understand that he was willing to do so? Neither he 
nor you ever expressed to me any intention of remaining, 
nor did I think it necessary. I supposed he would act as he thought 
best. Now, who has shown a want of confidence—you in withhold- 
ing all knowledge of your plans and objects, or me in omit-ing to 
inquire into them? J am pained to perceive any feeling of dissatis- 
faction, and such matters had better be reserved for personal contfer-_ 
ence. I did hope tosee you before this, but the health of the family 
and brother Jefferson was such that I could not leave for a day. 
There is much that I would say to you, but time will admit of no 
more at present. 
& PRATHER. 
lol ix. No. 4 to Dep. of Jefferson Davis. 
Hurricanet, Deev 11th, 750. 
Drar Sir: I have yourkind letter of to-day, and, as Joe will start 
early in the morning, I write to-night. IT am so much occupied 
that I have not been able to attend to the lumber, and you must 
direct Joe what to get. I learned to-day that the chancellor had 
decided against us in the Guion suit. I have directed Harris to send 
me the decree, and upon examination will decide if an appeal be 
advisable. This evening I ree’d the inclosed letter from W. W. 
Laughlin, which you will examine and return to me by the first 
safe hands. Unless you can get the property I fear it will be an en- 
tire loss. T have yet made no business arrangements, and think it 
best to hold what we have until this can be safely done. 
With love to Florida, accept the best wishes. 
J.B. DAVIS. 
Kk. C. Laughhin, Esq., Diamond Place, Miss. 
152 Ix. No. 5 to Dep. of Jefferson Davis. 
Hurricane, Jan. 12, 1851. 
Drak Sin: Mr. Bateman is going up to-day, and [ write by him. 
Ile will reach Diamond Place this evening and spend the night with 
vou. [read a letter yesterday from ITarris informing — that the de- 
eree In the chancery court was $4,525.61. Under all circumstances 
| expect we shall have to submit, as a sale of the property would 
be unpleasant. [ have authorized Harris to give my obligation for 
the payment of the am’t at 12 mo. with 8 p’r cent. int. I hope you 
are all well, and that we shall see you soon. With love to Florida, 
with the best wishes, 
J. I. DAVIS. 


i. C. Laughlin, Esq., Diamond Place, Miss. 
135 Ex. No. 6 to Dep. of Jefferson Davis. 
Hurricane, Nov. 10th, 751. 


Drar Sir: [ ree’d from Payne & Harrison the account of sale of 
the 48 bales of Diamond Place at 73, which they write me they had 
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sent you and rect of 30 bales. Jefferson returned yesterday morn- 
ing, but has less information of the election than we have. ‘The re- 
sult of the election is still uncertain, but the chances are in favor of 
I* oote. The family are all in the usual health. With love to Florida 
and the best wishes, 


J. Ek. DAVIS. 


Richmond is on his way to Dr. Mitchell, and is taking a colt to 
Lucy. If it should appear worse let him leave it with you or stay 
till morning; but I hope he will be able to get to V. Burg. 


Mr. Ik. C. Laughlin, Diamond Place. 


154 Ix. No. 7 to Dep. of Jefferson Davis. 
Hurricane, July 24th, 7d. 


Dear Sin: Your letter of the 19th, with the accompanying papers, 
was rec’d. I hope you may continue to get on in your new vocation 
with no further troublesthan are incident to the pursuit, and Florida, 
| hope, will find the difficulty of attending the sick diminished as 
her experience is enlarged. Laboring is the destiny of man, and he 
who attempts to escape from it is very certain to suffer in the end. 
We have some sick—indeed we always have—and I am preparing a 
place for them to repose in security until their health should im- 
prove so as to return to labor. The family are In usual health, ex- 
cept Caroline, who zs indisposed for some time. [I scarcely expect to 
leave home this se: ison, with love to Florida, 


Yr fd, J. BE. DAVIS. 


I. C. Laughlin, Esq., Diamond Place. 


133.) Eexnipir No. 8 to Dep. of Jefferson Davis. 
, 
HlurricaANr, Jan'y Ath, 1So9. 

I am sorry to receive such a letter from vou, my dear child. You 
write as if I had deprived you of something that was vours, and 
speak of your being madea tenant at will. Now, it [is] exactly what 
the deed was intended to prevent. There is nothing how to prevent 
my putting an overseer on the place, or to prevent my executors from 
doing thesame thing. If you think vour situation is to be better- you 
may return me the deed. I will leave you in possession of the house 
and garden and appurtenances—with an income. 

As to the statement of account, much of it has no relauon to my 
purchase, the Guion debt and the Jacobs, &e., but you will recollect 
that nothing has been paid but from the proceeds of the place, which 
is mine. I leave you in the full enjoyment of the 1 Income for life. 
Now, who hasthe right to dispose of the earnings of his labor? I very 

much regret. any feeling of the kind, and would still more re- 
136 gret any “publicity by taking possession of the place or exer- 

cisIng authority over it, but. it seems no generosity or delicacy 
of conduct is satisfactory. 


Your, PATHER., 
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JACKSON, Jan'y 15, 1548. 
Dear SeanLes: | am sorry you were not here on Tuesday. Every 
one seemed pleased at the result of the senatorial election, and | 
was fearful the fecling might evince a triumph galling to the van- 
quished, but no one seemed to so regard it. [I expeeted some 
letters from Messrs. W. Laughlin & Co. as to the amount paid to 
Jacobs for D. McCaleb & included in his deed of trust to secure vou. 
If you have an account of it send it to me as necessary to my 
answer in the suit of Guion and others. [| inelose you some letters 
for the Hurricane, which please send by the Magnolia. Some con- 
fusion, I fear, will grow out of the recent decision of the supreme 
et in R. road assignment. 
With the best wishes, accept the regard of your re’ nd, 
E. DAVIS. 
J. Searls, Esq., Vicksburg, Miss. 


15S Mxuibir No. 10 to Dep. of Jefferson Davis. 


Diamonpd Prace, Sept. 15, 1549. 

My Dear Farner: The Magnolia did not stop on her way up 
the day before vesterday, and consequently | did not receive your 
letter in time to answer it. I regret this the more as I see vou still 
misunderstand me with regard to the subject upon which I wrote to 
you. Unwillingly, therefore, fagain attempt to make mysclf clearer, 
but aif it only concerned myself IT woutd not trouble you further, 
but I seem to have misled you in same into thinking that Mr. 
Laughlin wished a joint title to the property—a thing he never even 
dreamed of. All he has ever saidupon the subject was totally averse 
to such and arrangement. 

[ had, either with regard to vour intentions or the feelings of my 
relations, but simply that as my husband, and therefore natural 
euardian of all that I had or could have, — he would be placed in 
a more independant light in the eyes of others than if regarded 
only as your agenton a pi: ice to which neither of us had any known 

claim. Besides I know that the place could only bea trouble 
In) = toyou, for vou have too little time to give toit, and vou can easily 

see that with no one but an overseer upon it, who generally 
regards nothing but his own interest, there would every year as 
much be lost as gained. This year we have lost more than half of our 
stock, twenty -one horses among the rest. We have scarcely half 
the corn necessary for the coming year. We have mules to buy, 
and many other things require attention which you, my dear father, 
cannot be expected to give. To free the place from debt, no m: it- 
ter how great, 1f not be ‘yond a possibility to meet, Mr. Laughlin has 
both the will and economy to accomplish. We have enough to live 
on here without touching the proceeds of the place. Ilis town prop- 
erty vields quite as much as our simple way of living would require 
until we had a right to more, which neither of us could feel to be 
the ease as long as we were In debt. We both know that all you 
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propose is for our benefit; nothing can affect that conviction, but 
others have imagined that you withheld the title from me because 

you were afraid to trust him with the management of the 
140. place. Might he not, sensitive as he is, even think so, too? 

He likes the country, and for my sake would do far more than 
remain here,even if he did not. No, neither of us care for riches : and 
independant home, beyond the speculation of any one, isall Task. | 
have lived too long here easily to become attached to another place, 
especially acity. I care too little for society to be otherwise than sor- 
rowfui if separated trom the few I do love, and Mr. Laughlin is nee- 
essaryly away the greater part of the time. There are many other 
advantages in being in the country to one [of ] my disposition, and 
! would endure many inconven-e-ces to share them. I hope, my dear 
father, you now understand me, and, what is of no less importance 
to me, that vou also understand Mr. Laughlin. He wishes to remain 
here, because he thinks I will be happier. By economy we can pay 
the debt, and such economy we will exercise; but, then, he wishes 
vour unlimited confidence. Mr. Laughlin is too noble and true 

minded—too disinterested—to care whether the property was 
141 = in my name or his in any ordinary case: in this ease he has 

often said he would only live here in case it was secured to 
me, for he takes the same view of the matter as you do, and thinks 
it safest to guard as much as possible against the miussfortunes that 
an affect others as well as ourselves. In my obscure way of writing 
| often mislead you with re-ard to myself. [Tam = always pained to 
see it, but still more so when I think I have injured, in your good 
opinion, one so much more deserving as Kdmund is. May (rod 
always bless you and him. 

Affeetionately, vour daughter, 

PLORIDA. 
J. E. Davis from Florida, Sept. 2, 1849. 


And on the 26th day of April, A. D. 1582, the deposition of Mrs. 
Varina Davis, a witness for complainant in said cause, was filed in 
the office of the clerk of said court, and is in the words and figures 
following, to wit: | 


142 In the Cireuit Court of the United States for the Southern 
District of Mississippi. In Equity. 


Mrs. FLortpa Lavan +. Joe D. Mireuennp ef al. 


Be it remembered that on the 15th day of April, A. D. 1882, at 
Biloxi, in said district, in the presence of Mr. A. B. Pittman, of 
counsel for complainant, and Mr. A. M. Lea, of counsel for detend- 
ant, personally appeared Mrs. Varina Davis, a witness for the com- 
plainant in the above-stated cause, pursuant to notice duly given, 
who, being by me first duly sworn and examined, deposed and said 
as appears by the deposition hereto annexed. 
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Cireuit Court United States, So. District Miss. In Equity. 
KrortmpA LAUGHLIN. vs. Jos. D. Mircrenn et al. 


[nterrogatories propounded to Mrs. Varina Davis, a witness ex- 
amined before Commissioner James Mckee, in behalf of said com- 
plainant. 

1453 Int’y 1. State your name place of residence, and, if con- 

nected with either of the parties to this suit, by marriage or 
otherwise, state how you areso connected, when and where did you 
first become acquainted with each of the parties, Mrs. Laughlin and 

Jos. D. Mitehell; whose residence was the Hurricane Place and 

whose the Diamond Place at that time. 

Int’vy 2. When and where did you first become acquainted with 
Jos. Ek. Davis, deceased ; were you or not intimately acquainted with 
him and his household? Set forth fully and in detail your opportu- 
nities of acquaintance and association with the said Jos. I. Davis 
and with the members of his household, his and your place of resi- 
denee, and the several periods of time during which such oppor- 
tunity of association existed. 

Int’y 3. Where were you at the time of the sale of the Diamond 
Place on or ebout June 15, 1846, under the deed of trust ? 

Intv 4. What was the reputed character of her occupancy of the 

Diamond Place; who was the reputed owner of said plantation ; 
146 what was the general understanding among her neighbors as 

to the real beneficial ownership of the Diamond Place as dis- 
tinguished from the legal title? By “ beneficial ownership 7 1n this 
connection is meant the real equitable ownership, as distinguished 
from the mere legal title. The legal title and the beneficial owner- 
ship may or may not reside in the same person. 

lnty oO. explain more fully what you mean when vou say you 
never heard a question of Mrs. Laughtin’s ownership. 

Int'y 6. Did Jos. I. Davis, at any time during her occupancy of 
sald place after the sale, speak to you, or in your presence, relative 
to Mrs. Laughtin’s home, her interest or right there, the nature of 
her occupancy, the character of his own interest therein, or other- 
Wise make expressions pertinent to the controversy in this suit? If 
~o, set forth the same fully. 

Inty 7. Did you, atany time, hear Mr. Jos. E. Davis speak of this 
matter after the execution of the lease or deed in 1858; and, 1f so, 

do you know, from such conversation with him, at what time 
l4> he coneluded to claim and retain the place as his own; do 
you know from such conversations what causes moved him 
to that course or were influential in impelling him to that course ? 

Int. S. State anything else you know pertinent to this cause as 

fully as if particulary inquired about. 


(‘ross-interrogatories: 


XN Int. 1. State as near as you can the date of this conversation 
with Mrs. Jos. Ek. Davis, and the place where it occurred. How lone 
after this did Mrs. Davis live? 
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X Int. 2. Who composed the household at Hurricane at this 
time? 

X Int. 3. You have spoken of complaint made by Mr. Jos. E. 
Davis at the extravagant manner of living by Mrs. Laughlin. What, 
if anything, do you know on this point? Did Mr-. Laughlin at this 
time and during the period about which you have been examined 
live extravagantly ; and, if so, to what extent? 

X Int. 4. Have you seen Mrs. Laughlin recently, and where 
146 ~~ does she now reside? Has she any other place of abode than 
the Diamond Place? 

X Int. 5. How old is Mrs. Laughlin ? 


Mrs. Varina Davis, a witness for the complainants, being duly 
sworn, in answer to the interrogatories and cross-interrogatories pro- 
pounded, says: 

Ans. to Int. 1. My name is Mrs. Varina Banks Davis; residence, 
Beauvoir, Harrison Co., Miss. [I am an aunt by marriage to Mrs. 
Laughlin and a grandaunt by marriage to Mr. Joseph D. Mitchell, 
I don’t remember when I first became acquainted with Mrs. Laugh- 
lin at Diamond Place; I was a small child at the time. The first 
time I distinetly remember her was in January, 1844. In Febru- 
ary, 1844, when Mr. Mitchell was a small child, I first met him at 
the Hurricane plantation. The Diamond Place was at that time the 
residence of Mrs. McCaleb; the Hurricane plantation the residence 

of Mr. Joseph E. Davis. 
147 Ans. to int. 2. I think when I was two [or] three years old 
I met Mr. Joseph E. Davis and can vaguely remember him. 
From that time on until I was seventeen years old I met him, 
I think, about once a year. My mother and father were exceed- 
ingly intimate with Mr. Davis, and whenever he came to town he 
came to the house of my mother and took a great interest In me. 
When I was about grown I went to the Hurricane by invitation of 
Mr. Davis. I staid about a month at Mr. and Mrs. McCaleb?-, now 
Mrs. Laughlin, and then went to the residence of Mr. Davis at Hur- 
ricane. I was treated quite as one of the children. That was 15-44. 
[ became engaged to Mr. Jefferson Davis that spring. The vear 
after was married and went back to the Briarfield to live. I was a 
greater part of the time at the Hurricane. Mr. J. KE. Davis did not 
like the idea of our living down where we were, and insisted on our 
living at the Hurricane. So we were there a good part of the time, 
and when not there some of the family at the Hurricane 
14S were with us, so that we never lost the current of events. 
Mrs. McCaleb lived 15 miles from us; she and I were par- 
ticular friends and I used to be there quite often—sometime- I staid 
there a week or ten days at a time, or sometimes longer, perhaps 4 
or 5 weeks at a time—this while Mr. Davis was absent in Mexico, 
or during the short sessions of Congress, when I did not go with 
him. We were married in Feb’v, and in the November follo wing— 
that was in 1845—we went to Washington. The July following he 
received notice that he had been eleeted to command the Ist Miss. 
regiment in the war in Mexico. Tle resigned his seat in the House 
S—210 


ys FLORIDA LAUGHLIN VS. JOSEPH Db. MITCIDELE. 


of Representatives and we returned home immediately. | In 
his absence [| spent a good deal of my time with Mrs. Me- 
Caleb and at the Hurricane, with an occasional visit to Natchez 
to my parents. IT was at that time in constant correspondence 
with Mrs. MeCaleb, Mr. Joseph E. Davis, and Mrs. Joseph EK. 
Davis, and with other members of the family that were living 
there at the time. From the time [ was married until 
149 =the autumn of 1845 Mr. Davis (ny husband) was absent a 
good deal in making a canvass of the State. During that 
time I was more frequentiy at Mrs. MeCaleb’- and at the Hurricane 
than I should have been were he at home. [From the time we re- 
turned from Washington, in July, 1845, for about a year, Mr. Davis 
Was away from home on duty in Mexico, so that [ spent much of my 
time at the Hurricane and Mrs. McCaleb’s. My brother-in-law, Mr. 
Joseph E. Davis, was very fond of talking to me, and used to call 
me in-to read to him. In 1847 my husband went to Washington 
alone; in the summer following (1848) Mr. Joseph FE. Davis, his wite, 
and myself went on to Washington by carriages much of the way. 
Mr. Davis (Joseph I.) talked to me very freely about Ihis affairs. 
Between Mr. Joseph I. Davis and myself there was much in com- 
mon—congeniality of taste—which led him to talk freely to me of 
his affairs and other matters. He conferred with me more freely of 
matters than IT think he knew of. We were so much together 
150 that he unconsciously spoke of his most private affairs. He 
was very prone to give expression of his opinion of any of 
the family to any of the family with whom he was at the time. He 
was not fat] all reticent with the ladies of his family, and whatever 
was in his mind he was very apt to tell us—he was so much with us 
ladies. 

Ans. to Int. 5. [Twas in Washington then. IT was at home within 
about a month from that time. As soon as Mr. Davis left Washing- 
ton I left with him. When he went to Mexico I remained at home. 
As soon as he was gone I went down to the Diamond Place to see 
Mrs. McCaleb; I suppose I stayed there three weeks or a month. 
This was about the latter part of July, 1846. 

Ans. to Int. 4. [ have no idea of its b-longing to any one else than 
Mr. MceCaleb ; [ never heard that it b-longed to any one else but him ; 
that was when I first went there. While Mr. MeCaleb was living | 

heard freguent mention of his being embarrassed—not directed 
151 = to me, but in conversations between Mr. & Mrs. McCaleb in 

my presence as to the necessity of economy, Ke. Subsequent 
to the sale I never heard a question of Mrs. MeCaleb’s ownership of 
the place, but on the contrary heard complaints made that Mr. John- 
athan MeCaleb had run the property up on Mr. Joseph E. Davis, as 
It Was supposed, to secure it for the family of the MeCalebs, and ex- 
pressions of disappointment on the part of Mrs. MeCaleb in the con- 
duct of her Unele Johnathan, and several times [ heard Mr. Joseph 
i. Davis express annoyance at his course. So little was it expected 
that the Hurricane should pay for the Diamond Place that the little 
extravagances of Mrs. MeCaleb’s housekeeping were commented 
upon as ikely to render a call upon Mr, Joseph E. Davis necessary 
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In making the stipulated payments. Mrs. MeCaleb was, I think, 
more sensitive as to Mr. Johnathan MecCaleb’s effort to bid in the 
property, because she was childless and might naturally expect the 

4 property so bid in to go to Mr. McCaleb’s family in the event 
152. of its being bought in by Mr. Johnathan MeCaleb, and this 

feeling was probably intensified because the embarrassment 
to the estate had been created Ina great measure by debts contracted 
for a member of the MceCaleb family. 

Ans. to Int. 5. I mean that T never heard any one else mentioned 
as the owner of the place for years after the sale: never until [ heard 
of the execution of the deed. T heard my brother-in-law find fault 
with her administration of the place, and sav she ought not to have 
a place if she did thus & so, &e.; but I never heard him question 
her right to the place. IT could not give the sums that I heard were 
paid, but one January a vear or two after 1t was bought, when Mrs. 
Laughlin was spoken to as to the extravagance of her journey to 
New Orleans, she became very indignant and said they were not 
backward in their payments, and that [it] was nobody's affair. 

Ans. to Int. 6. Mr. Joseph FE. Davis spoke of the occupancy 
155) as | might speak of vour occupaney of your own home. Ie 
never did indicate to me any doubt of Mrs. Laughlin’s right 
to Diamond Place. He did many times express anxiety lest the 
Diamond Place crops should not pay the full amount that might 
be due—lest he might be called upon to supplement it. IIe always 
«poke of it as a debt incurred for her benefit. Whenever he went 
to Diamond Place he would return very angry at what he thought 
was the mismanagement there. [ am sure if he felt he owned thie 
place he would have put a manager there to correct what he thought 
the mismanagement. Tf at that time he had matured an inten- 
tion to claim the place, am = sure he would have put a manager 
there. 

Ans. to Int. 7. No: | never heard Mr. Joseph EE. Davis speak of it. 
Mv confidential relations towards him had ceased and [never heard 
him mention it, but I have heard Ins wife mention it very often. 
At that time [heard him mention a disagreement with Mrs. Laugh- 

lin, which T knew by what his wife told me had reference 
154 to the property, but he did not explain it to me. Ile ex- 

pressed simply in general terms that his daughter had not 
acted dutiful-vy towards him. It arose about in this manner: Ile 
offered to pay my expenses and that of my children to Europe if | 
would go with him; I told him [did not want to go, but thought 
his daughter, Mrs. Laughlin, would. Ile said ne did) not wish her 
to go. I think he said she had opposed him. 

Ans. to 8th Int. IT ean only add the followine circumstance: My 
husband had in the hands of Mr. Wm. Laughlin, a commission 
merehant in New Orleans, the sum of ten thousand dollars. Myr. 
Laughlin had failed in business, and in the spring of 1851 Mr. 
Laughlin, in answer to a letter from me about other matters, volun- 
teered the statement that he had so arranged as not to let my hus- 
band loose the money; that he had transferred it to the account of 
my brother-in-law, Mr. Jos. I. Davis, who, Mr. Laughlin stated, owed 
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him, I think, thirteen thousand dollars. I saw Mr. Joseph I. Davis 
and told him what Mr. Laughlin said as to this indebtedness. 
155 Mr. Joseph I. Davis indignantly denied it, and said that he 
did not owe Mr. Wm. Laughlina cent; that he was never be- 
hind with his commission merchant. [also know that Mr. Joseph 
If. Davis was troubled with the idea that the Laughlins might be- 
come heirs ef the Diamond Place property in the event of Mrs. 
Laughlin’s death. He had become very much embittered against 
the Laughlins—to such an extent that he got angry when they 
were mentioned. My sister-in-law, Mrs. Joseph IX. Davis, told.ime 
about the signing of the lease of 1858 by Mrs. Laughlin, and she 
said that she thought it was an act of great injustice to Mrs. Laugh- 
lin; that had she been in her place she would have died betore 
she would have signed it. I never had a circumstantial account of 
the signing of the lease of 1858 by Mrs. Laughlin, or from any one 
else but Mrs. Joseph FE. Davis, and the circumstances as she detailed 
them to me are about as stated in the bill filed in this case. I was 
struck with that circumstance when I read the bill. [T have 
156 heard Mr. Joseph E. Davis say that if his daughter, Florida, 
should die, he supposed there would be an “ [rish settlement ” 
at the Diamond Place, referring to the Laughlins. [I mention it 
Just to show the spirit with which he spoke of Laughlin. The cen- 
versation between my sister-in-law and myself, in reference to the 
signing of the lease by Mrs. Laughlin, occurred during the year 
1LSo9—I think in the autumn. 


Cross-examination by Mr. A. M. Lea, of counsel for de- 
fendants : 


Ans. to X Int. 1. As near as I can recollect I think it was the 
autumn of 1859. It must have taken place at Hurricane or Briar- 
field. I think Mrs. Joseph E. Davis died in 1863. 

Ans. to X Int. 2. Mrs. Horatio Harris, Mrs. Amanda Bradford (1 
think), and Joe and Miss Lize Mitehell ; I don’t remember anybody 
else that was there at that time. 

Ans to X Int. 5. [don’t think Mrs. Laughlin lived extrava- 

lo7 = gantly. I think the extravagances spoken of weresmallaffairs. 

The particular extravagance I heard spoken of was, I believe, 

about a matter of champaigne at a dinner party. AsI look back at 
it now I don’t think Mrs. Laughlin was an extravagant person. 

Ans. to X Int. 4. T have not seen her for years—not since the year 
1868. She lives at Diamond Place; don’t know whether she has 
any other place of abode. She was for a time at the springs, but do 
not know whether as a residence or not. 

Ans. to X Int. 5. I think about 72 years old. 


VARINA DAVIS. 


15s And I, the said examiner, do hereby certify that the fore- 

going answers were written down by me in the presence of 
the said Mrs. Varina Davis, and after having been read over by me 
in her presence and hearing were by ber signed in my presence. 
And T[ further certify that at the taking of said deposition it was ex- 
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pressly agreed by the counsel for the parties to this suit that all ex- 


ceptions as to the relevancy, competency, or materiality of any of 


the interrogatories or the answers taereto should be reserved. 
Given under my hand this loth April, 1882. 
; J. M. McK EK, CU2. 
Miled April 26, 1882. 
J.M. Mech EK, Clr. 


And on the 26th day of April, A. D. 1882, the deposition of W. 

W. Lord, a witness for complainant, was filed in the office of the 
; ’] 

clerk of said court and is in the words «& figures following, to wit: 


159 In the Cireuit Court of the United States for the Southern 
District of Mississippt. 


ILORIDA LAUGHLIN v. Joe D. Mircuenn et a/. 


Be it remembered that on the 27th day of March, A. D. 1582, pur- 
suant to notice duly given, before the undersigned examiner in 
equity of said court, at Vicksburg, in said district, in the presence 
of Messrs. W.B. Pittman and Murray I. Smith, of counsel for com- 
plainant, and Mr. A. M. Lea, of counsel for defendants, personally 
appeared W. W. Lord, a witness for the complainant, who, being by 
ine first duly sworn and examined, deposed and said as appears by 
the deposition hereto annexed : 


160 Dr. W. W. Lorp, being duly sworn, in answer to interroe- 
atories propounded to him answers as follows : 
Interrogatories by compl’t’s attorneys: 

Int. 1. What is vour name, residence, and occupation ? 

Ans. W. W. Lord. Tama minister of the Protestant Mpiscopal 
Church; residence, Cooperstown, New York. 

Int. 2. Where did vou reside prior to 1860, about the vears 1855, 
6, 77, 78, & 70? 

Ans. At Vieksbure. [I was then rector of Christ ehurch. 

Int. 3. Are vou acquainted with Mr. fb. C.& Mrs. Florida Laugh- 
lin, & how long have vou known them ” | 

Ans. Iam acquainted with them; have been since some time in 
1854 to the present time. 

Int. 4. Were you acquainted with the late Mr. Joseph FE. 

Davis ?. 

16] Ans. I was. 

Int. 5. Will you please state wheather or not you were sent 
for on consulted by Mrs. Laughlin about the vear 185s ” 

Ans. I was certainly consulted, and my impression is I was sent 
for. 

Int. 6. Will vou please state what was the purpose or desire of 
Mrs. Laughlin in sending for or wishing to consult with you, and 
will vou also please state what was her mental condition at that 
time? 


(Interrogatory objected to by counsel for dett’s.) 
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Ans. It was with general reference to an interview she had had 
with her father & the result of that interview. She was Ina very 
distressing condition of mind. She seemed to think that a case had 
arisen where her natural affection for her father had led her to com- 

mit an act of great injustice to herself & Mr. Laughlin. 
162 fut. 7. Did she inform you what act it was that she had 
performed which had produced this mental distress of which 
you have spokea’ And, if she did, please state what act that was. 

Ans. She had signed a paper which conveyed Diamond Place to 
her father & gave her only_a life occupancy of it. She had recently 
returned from ILurricane, where her father was sick. 

Int. S. Are vou familiar with the general reputation as to the pur- 
chase of Diamond Place by Mr. Joseph FE. Davis when it was sold 
for the debts of Mrs. Laughtin’s former husband? And, if vea, please 
state What was generally said and believed and accepted as to the 
status of said purchase and the intention of said Joseph . Davis i 
making the purchase. 

Ans. So furas | heard anything on the subject it was to the effect 

that on the day of the sale other competitors withdrew for the 
165 reason that Mr. Joseph E. Davis wished to bid the place in 

for his daughter, or in the interest of his daughter, Mrs. Ilor- 
ida MeCaleb. Mr. Johnathan MeCaleb, who was minded to bid for 
it, withdrew: that is, he did not bid. [ think I can safely say that 
the general reputation & belief was that Mr. Joseph EE. Davis bid in 
the place for the benefit of Mrs. Laughlin. 

Int. 9. [fas Mrs. Laughlin ever had any children ? 

Ans. Not tomy knowledge; Iam sure she has not. 

Int. 10. Are you or not acquainted, or did you or not know of 
Mr. Joseph E. Davis’ feelings towards Mr. Laughlin ? And,if you do, 
please state what thev were. . 

Ans. [ think he was in some manner prejudiced against Mr. 
Laughlin. My impression is that he thought him an incompetent 

manager of the estate. I did not learn this from Mr. Davis; 
164 do not remembered to have ever talked with Mr. Davis about 

him. Any impression [ may have derived, [ think came 
mainly through Mrs. Laughlin, and statements which she made to 
me of what her father had said to her. Two remarks remain in my 
mind—one that she had surrounded herself with a parcel of Irish, 
and that she had given him, Joseph IE. Davis, up for the Irish, 
alluding to three nephews and a niece of Mr. Laughlin, who was 
then living on the plaee with Mr. Laughlin. 

Int. Ll. Were you pretty familar with the character of Joseph E. 
Davis, & was he or not a man disposed to be very intolerant of op- 
position on the part of any members of his family or relatives ? 

Ans. It struck me that he was; I think that was his common 
reputation—a man of very arbitrary disposition, disposed to rule 
things; that was the wav he struek me. 

Int. 12. Were you, or not, familiar with Mrs. Laughlin’s feel- 
, Ings towards her father prior to the events you have 
165 nar-ated? . 

Ans. I was; her devotion to him was exceptional ; she was 
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perfectly devoted to her father. Her devotion to him was excep- 
tional in this respect, that it is rare to see a person in middle age 
retain so much filial feeling and such enthusiastic sentiments 
towards her father. [ have frequently heard her use the expression 
that he was one of the noblest men that ever lived. She often spoke 
of his goodness to her. His goodness to her and her devotion to - 
him was a frequent theme of conversation with her amongst her 
friends. 

Int. 15. Can you state whether or not there was any change oc- 
curred in the feelings of Mrs. Laughlin towards her father after the 
performance of the act above spoken of” 

Ans. [cannot say upon this point. 

Int. 14. Can vou state what was the feelings of Mr. EK. C. 
1660) Laughlin towards Mr. Joseph EE. Davis? 

Ans. [ think he shared in a great degree the admiration «& 
affection of Mrs. Laughlin for Mr. Davis. THe struck meas being very 
much under the influence of Mr. Davis. Everything showed that 
he looked up to Mr. Davis constantly. In temper & disposition he 
is not combattive & self-assertive, & Is disposed to avoid troubles 
with his fellow-men. 


a 


Cross-examined by Mr. A. M. Lea, of counsel for defendants: 


NX Int. 1. In int. No. 8 you are questioned as to general reputation 
concerning the purchase of the Diamond Place by Mr. Joseoh KE. 
Davis. Is not your knowledge on that subject derived almost ex- 
clusively from hearing the matter talked of in the family? 

Ans. I would say mainly, but I think not exclusively. The man- 

ner in which the family spoke of it was as a thing well 
167 known, not by way of asserting it against contradiction or 
any other view of the thing. 


Re-examined by Mr. PirrmMan, of counsel for complainant: 


Int. 1. At the time you spoke of being sent for in the year 1858, 
do you remember any expression of Mrs. Laughlin’s, or anything 
that occurred tending to show her distressed condition of mind. 

A. She said but for her religion she would throw herself into the 
river; that she never would have performed the act but for her be- 
lief that her father would die if she did not, and — if I, Dr. Lord, 
thought that suicide under such circumstances as she was placed in 
Was not justifiable or might not be considered justifiable. 


W. W. LORD. 


And J, the said examiner, do hereby certify that the foregoing in- 
terrogatories and answers were written down by me in the 
168 presence of said W. W. Lord, and after having been read over 
by me in the presence and hearing of said W. W. Lord, the 

same were by him signed in my presence. 
And | further certify that at the taking of said deposition it was 
expressly agreed between counsel for complainant and defendants 
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that all exceptions to the relevancy, competency, and materiality of 
the interrogatories and answers were expvressly reserved. 
Given under my hand this 27th day of March, 1882. 
JAS. M. McK EK. 


And on the 26th day of April, A. D. 1882, the deposition of J. U. 
Payne, a witness for complainant in said cause, was filed in the 
ottice of the elerk of said court, and is in the words and figures fol- 
lowing, to wit: 

169 In the Cireuit Court of the United States for the Southérn 
District of Mississippi. In Iquity. 


Mers. Froripa LAUGHLIN vs. Joke D. Mircuenr e¢ als. 


Be it remembered that at New Orleans, La., on the 14th day of 
April, A. D. 1882, pursuant to notice duly given, in the presence of 
Mr. A. B. Pittman, of counsel for complainant, and A. M. Lea, Itsq., 
of counsel for defendant, personally appeared Jacob U. Payne, Esq., 
a witness for the complainant in the above-styled cause, who being 
by me first duly sworn and examined, deposed as appears by the 
deposition hereto annexed, 


170 Deposition of Jacob U. Payne. 


Interrogatorics propounded by Mr. Pittman of counsel for complain- 
ant. 


Int. 1. State your name, residence, and occupation ; how long you 
have engaged in that business and where were you so engaged. 

Ans. Name is Jacob U. Payne; residence, New Orleans; occupa- 
tion, Commission merchant; have been 42 years engaged in that 
business, 

lnt. 2. Were you or not at any time the cotton factor of Joseph 
IX. Davis, now deceased? And, if so, state approximately the dates or 
vears When you bore that relation to him. 

Ans. I was the merchant of Mr. Davis from a short time after | 
came to this city until his death. 

Int. 5. Examine the annexed accounts marked “A, “ B,’? & “Cy” 
purporting to be a copy or duplicates of accounts rendered by the 
firm of Payne & Harrison to Jos. E. Davis. Were you the Payne of 
that firm’? Are these accounts true and correct copies of actual ac- 

counts taken from vour books and rendered to Jos. E. Davis? 
17] Ans. to Int. 3. Said accounts marked “A,” “ BL’ & “C” are 

copies taken from my books of accounts rendered to Mr. 
Davis. Tam the Mr. Payne of the tirm of Payne & Harrison therein 
mentioned. Said acconnts “Ay? “BY & “C” are herewith filed as 
exhibits to this answer. 

(Counsel for defendants objects to the introduction of the statement 
of the accounts because they are secondary evidence of their contents. ) 

The witness now adds to his answer “that said copies are taken 
from the press copies of the accounts rendered to Mr. Davis, and that 
he has compared them with the books, and that they are correct. 


= ae mee 
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Int. 4. Examine the several accounts of sale herewith exhibited, 
and state whether or not the same were rendered by your firm, as 
they purport to have been on their face ? 

Ans. The accounts of sale herewith handed me, marked Exh’s D', 
Ds, De D°, D®, D’, D*, DY, D'®, & D"™ (ten in all), are accounts of sale 
made by our house and rendered by us to Mr. Davis. Here is one 
sale in the account marked “A,” for which there is no account sales 
among the exhibits above spoken of; said sale was of 25 bales of cot- 

ton. 
172 Int. 5. State whether you had any knowledge of a_trans- 

action by which Messrs. “Laughlin & Co., about the time of 
their failure, debited Mr. Jefferson Davi is’ account to Jos. Kk. Davis’ 
account for a large sum of money, thus taking the credit balance 
of the former to reduce the debit balance of the latter on their 
books. If you heard of the matter at the time, state how vou came 
to hear of it, and from whom. Do you or not know whether Jos. 
Io. Davis acknowledged the claim made by Laughlin & Co. that he 
was Indebted ? Did you call on Messrs. Laughlin & Co. about that 
business? State all vou know about it and your means of informa- 
tion. 

Ans. I had no personal knowledge of the business of Mr. Laugh- 
lin whatever with Mr. Davis until after Mr. Laughlin’s failure, ex- 
cept that after Mr. Laughlin’s failure I was requested by some one— 

I think Mr. Jefferson Davis—to go and examine the books of Mr. 

Laughlin, and examine the credits and debits of the two Mr. Davis-s. 

The object was to get the debit on those books against Mr. Joseph 

IK’. Davis settled by the credits then on the books in favor of Mr. 
Jefferson Davis, as I recollect. 

175 Int. 6. Was Mr. Jos. E. Davis a man of wealth & means or 
otherwise? In his dealings with you was his accounts habit- 

ually in credit or otherwise ? 

Ans. He was a wealthy man, usually made large crops, and had 
money to his credit, or something to represent it. Sometimes his 
accounts would show a debit when we had his cotton on hand un- 
sold. | 

Int. 7. What was the character of the personal relations which 
existed between yourself and Mr. J. i. Davis? 

Ans. We were upon very good terms; might call them friendly 
relations, I suppose; had known each other a good many years be- 
fore my coming here. 

Int. 8. Had you any intimation of Mr. Davis’ dealings with 
Laughlin & Co. before the circumstance narrated by you just now: 
Was it a matter of surprise to you that Laughlin and Co. had a 
claim against him for so large a balance, or was it consistent with 
your knowledge and understanding of the dealings & condition of 
Mr. Jos. I. Davis that such balance should stand against him on 

their books at that time? 
174 Ans. to Int. 8. I think I will have to say I can't give vou 
any opinion about that. 1 did not know that he had such 
an account, and can’t remember what impression it made on me. 
I suppose that McCaleb and wife had been shipping the cotton of 
J—210 
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Diamond Place to Mr. Laughlin and that Mr. Davis permitted the 
cotton to be continued to be shipped to Laughlin until his failure ; 
this is a mere inference I draw from circumstances. 

Int. 9. State any other facts, within your knowledge, pertinent to 
this ease as fully as if you were particularly interrog: ated thereunto. 


Ans. I don’t know anything more I could say that would benefit 


either side. 


ea : 


X Int. 1. Were these account sales rendered directly to Mr. Jos. 
Ky. Set or were they not sent, in the first instance, to Mr. F.C. 
Laughlin; what, if anv, knowledge have you on this point ? 

Ans. They must have been sent to Mr. J. Ei. Davis, because they 
were kept in his account, and we always sent acc’t sales to persons 

In whose “ imes the accounts were kept. 
175 X Int. 2. Had Mr. Davis any other factor than your firm 
from uae until his death ? 

Ans. I don’t know that he had an account with any other factor. 

X Int. 3. Did Mr. i. C. Laughlin ever have an account with your 
firm ? 

Ans. I think not, but I do not state positively. 

X Int. 4. Were vour firm in the habit of cashing drafts drawn on 


you by Mr. Davis, in favor of Mr. i. C. Laughlin, on the proceeds of 


the Diamond cotton during this period—that is, from 1851 to 1853 ? 

Ans. I could not say anything about that except by examination. 
We would have paid them if he did so, but I can’t state from 
memory. As far as our books show the account, Ex. “A,” “B,’ & 
“(C” show all drafts drawn by Mr. Davis on account Diamond Place 
cotton. 

X Int. 5. When and from whom did vou first learn that Mr. Davis 

had purchased the Diamond Place? 
176 Ans. to X Int. 5. My belief is it was from the house of 
Payne & Green, at Warenton, composed of my brother, A. 
M. Payne, & John J. Green. 

X Int. 6. Were the persons from whom you derived this informa- 
tion at the sale? 

Ans. I can’t say positively, but think that one of them was; I was 
advised that some one of them was present looking after hele In- 
terests. 

X Int. 7. Are the members of the firm of Payne & Green now 
living, or either of them ? : 

Ans. No: none of them; I don’t believe there is a clerk living. 


Redirect examination : 


Int. 1. Please examine your books from — time of the closing of 
the account with “ Diamond Plantation,” J. E. Davis, in account with 
Pavne & Harrison, up to the breaking out of the war, and ascertain, 
if vou can, whether the cotton from the Diamond Place was shipped 
to vour house during any part of that time, either under an account 
with KE. C. Laughlin or Mrs. Florida Laughlin or Jos. E. Davis 


i oo 
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177 ~—s himself. If you find that such cotton was received by your 
firm set forth a statement from your books of the amount, 
nett proceeds, & disposition of the same, so far as your beoks show. 
If they were credited directly to the account of Joseph E. Davis set 
forth a statement of the amounts and dates. 
Ans. to redirect iit. 1. After examining my books [ find no trace 
which will enable me to answer further than IT have already done. 


J. UL PAYNE. 


And I do furiher certify that the foregoing answers were written 
down by me in the presence of the said Jacob U. Payne, and. after 
having been read over by me in the presence and hearing of said 
Payne, were by him signed in my presence; and I further certify 
that at the taking of said deposition 1t was expressly agreed by the 
counsel of the respective parties that exceptions as to the relevancy, 
competency, and materiality of any of the interrogatories or answers 
should be reserved. 

Given under my hand this 14th April, 1882. 

JAS. M. McK EK, HLraminer. 


178 exuipir “A” to dep. of J. U. Payne. 
J. E. Davis in Account with Payne & Harrison. 


Diamond Plantation: 


1851 

Noy. 19. To invoice bagging, rope, & twine ---oe eee eee 8B RH OSS x O9 
L852. 

Jan’v St. ot “coffee, sugar, & $ box tobaceo___ ~~~ 47 87 80 Sh 

Mareh 30. + paidd tt fav. Jno. [. Guion, 2,897 70, with int. 

EEL LEE SLI LAE Te 29043 41 21 13 72 

April 20. ‘* balance of interest acc’t to credit ....... ....... ....-.......... 185 12 
« 6 + get to credit of J.B. DCW’ BO: o0ercs ccna 2,270 57 

NN a ee 157 70 
CREDITS. 
185] 

Nov. 8. By sale 46 bales cotton ...... 20.2... = 124000 «20. 1.166 27 164 $? 4s 
vi 20. * Ss 3O ¢& “a a OEP ee ee A ae eT 796 79 152 4) SS 
+ a * = we * ¢ » weenie: Bee ee | ae 

Deer 19. ss id 14 ling — ee a ee ee ee 394 80 125 10 nn 
1852 

— ij. * * eS * '!+ — pbtiwibimn time Tow’ te ae 
+ 14. | . & © | parities, ae een re 225 08 97 4 8&5 

_ “ «= @& - (1(@(»~—=ijitu«~_N-9 ae aa. to 
200 bales. 
Ap’l 20. ‘ balance of interest ac., your favor _...... .... 135 12 
OG et ermine actin aie aceite cede a oe 157 79 
New Orleans, April 18, 1852. 


(Signed) PAYNE & HARRISON. 
Per W. HUNTINGTON. 
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17s) Exuipir * B” to dep. of J. U. Payne. 
Diamond Place in Ace’t with Payne & Harrison. 


Rely v 21. To this amt put to eredit of J. E. Davis’ indi- 


SC a ee << FT 
CREDITS. 
Iso. 
Nov 1S. By proceeds snle 30 bales cotton .—__- wee ee «1289 98 100 27 5d 
Deer 7% & i a ee a eee 1,119 98 76 18 90 
1855 
Feb’y 4. + “. i Si AR Og i Be . 1,874 32 458 14 64 
97 bales. 
Feb’y 21. Interest due on eredits, as per margin____—---- 61 O09 
795 37 61 09 


New Orleans, February 21, 1853. 
Sioned ) PAYNE & HARRISON, 
Per W. UUNTINGTON. 


Eexnipir “C” to dep. of J. U. Payne. 
Diamond Place, Acct with Payne & ITarrison. 
suly 16. Toam’t put to credit J. ER. Devise’ OC. swsinc soncse ssmmnscnnee 3206 OF 


CREDIT. 
1855. 
pune TS. Ry s00t OD Gale CONG Rai ccdenencscdsincsiniominmenammaa Gee oe 
New Orleans, July 16, 1855. 
(Signed) PAYNE & HARRISON, 
Per W. HUNTINGTON. 


1sS0 lexuipir D 1 to deposition of J. U. Payne. 


Sale of twenty-seven bales cotton by Payne & Harrison for ac- 
count of Jos. KE. Davis, Esq. Sold Menlord, 23 Nov., 1852. 


Diamond Place, 27: 


th N_ 495 155.475 X 440 
X .- 404 142__460 0c455 
iX..te0 157--465 oc 469 
150__473 1535__482 oc458 
147-498 156__475 oc49§ 
151__485 178.438 oc422 
149__475 145__498 oc+t18 
156.433 154__470 
146__ 465 140__449 
151__511 X44? 


4,808 


4,604 3,160 
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27 bales, weighing 12,622tb, 93 ¢.-----_--------- $1,183 31 


Charges : 
Freight, $—; charges per b. L.----------------- $20 25 
River insurance, | 
Fire do. J 
Drayage, storage, labor, & weighing------------ 13 50 
Commission 2} % on sale ----------.--------- 29 58 
— 3 30 


None. 


Nett proceeds, doll’s.......--.-.-----.-- 1,119 98 
Ei. kk. Correct: FE. C. L. 
New Orleans, 10 Dec., 1852. H. 
PAYNE & HARRISON. 
P’r ADAMS. 
For EK. C. Laughlin (in pencil). 
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Sale of eight bales cotton by Payne & Harrison for account of Jos. 
IX. Davis, Esq. Sold Gwathney, 15th Jan’y, 1852. 
Diamond Place, 8: 
= 419 
439 
sine 454 
439 
421 
465 
in 411 


O23 


Oe Ci cen antnencnidns 241 05 
N 6 . Ce 
Charges: 


Freight, $—; charges per B. L.--..------------- $6 00 

River insurance, | 

.: None. 

Fire do. f 

Drayage, storage, labor, & weighing--—--------- 4+ 00 
= Commission, 2} % on sale------_-------------- 6 O02 : 
. —- 16 02 


Nett proceeds, doll’s.................. 4 .nses. a On 
Iki. E. Cor: I. C. LL. 
New Orleans, 21st Jan’y, 1802. 
PAYNE & HARRISON. 
P’r ADAMS. 
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182 Exuipir D 4 to deposition of J. U. Payne. 


Sale of thirty bales cotton by Payne & Harrison for account of Jos. 
EK. Davis, Esq. Diamond Place. Sold Stewart & Co., 5d Noy., 1852. 
Diamond Place, 30: 
Ih N 4165 105-478 101__465 
458 476 X~-445 
105__45] 462 104-445 
X ~-485 458 105_ 429 
X46] 116__444 X\_-484 
1U08__480 125_ 458 106__497 
X. 461 X _.469 X.-429 
115 __464 111_.448 117__425 
AX 464 150-468 X_-449 


119__498 X_-465 120__458 
4,658 4.604 4.550 
Duplicate. 
00 bales, weighing 13,792, 93 ¢.-_.------- -.---- S1510 24 
Charges: 
Freight, $—; charges per B. L.----.--------- -- $22 50 
River insurance, | ,- 
> > > None. 
lire do. { 
Drayage, storage, labor, & weighing, 50c_--~---- 15 OO 
Commission, 24% on sale ....-.-------___.-- . s2 7 
- TO 26 
Nett proceeds, doll’s ....-...----- iets 1,289 9S 


E. KE. Correct: EE. C. L. 
New Orleans, 15 Nov., 1852. 
PAYNE & HARRISON. 
Pr WY TRICON. 
183 lux. D. 5 to deposition of J. U. Payne. 
Sale of thirty-six bales cotton by Payne & Harrison for account of 
Jos. I. Davis, Esq. Sold Harrison & Co. 27th Dee., 1851. 


Diamond Place, 36: 


fh455 L417 © ee 455 
466 “ __46] “ 249] 469 
DO4_ 594 “ _ 462 307-445 470 


s 442 “ __.474 306_- 449 509 
308__447 « oer “450 4Qy 


“502 “« _.458 “« 488 
997 464 “ __448 “« 440 
S ete “6 438 “« __469 
305 458 = 840 299 __ A477 


_.515 «504 “444 


Seemann 


4.735 4,661 4,612 2.405 
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Duplicate. 
5. bales, weighing 16,413 —, 6¢e.------------ . 984 738 
1 do. rejected as trash & sold for__------.----- 20 OU : 
. oh 1,004 75 
Charges: 
I'reight, $—; charges p’r Bb. L. ------------- $27 00 
River insurance, | 
a » None. 
lire do. | 
w Drayage, s‘orage, labor, & weighing---------- 18 00 
{ Commission, 23 % on sale --.-----+--------- 25 12 
70 12 
PE ID aie sin es sn i ns sith ie ne $934 66 


- ~ 


Kk. ie. =Correct: B.C. L. 

New Orleans, 10 Jan’y, 1852. 

PAYNE & HARRISON. 
P’r ADAMS. 


| 184 Exutpir D 6 to deposition of J. U. Payne. 

Sale of fourteen bales cotton by Payne & Harrison for account of 
ee Jos. IK. Davis, Esq. Sold Haynes & Co. 11th Dee., 1851. 

; Diamond Place, 14: 

| th 460 474 


mary 461 448 
+44 AAS 


AGT 402 
440 
455 
N00 
446 
ae 
) 
ADT 
4,616 1,767 
14 bales, weighing 6,585 Ibs., 63 ~.---- isle itcieunns ee 42? S7 
Charges: 
Freight, S—: charges per B. L.-------.------ $10 50 
Divas inenrance 
River insurance, tl. 
hel » None. 
lire do. 
~“h Drayage, storage, labor, & weighing.--------- 7 O00 
- Commission, 23 % on sale.---...------------ 10 57 
1? 28 07 
. ; A , 
{ i en ‘aihitats $394 SO 
ts I. Ef. Correct: L. 
: New Orleans, 22d Dee., 1851. 


7 PAYNE & TFARRISON, 
Pr ADAMS. 


(2 


185 


RLORIDA 


LAUGHLIN VS. 


JOSEPIT D. MITC 


‘HELL. 


Iixuipir D 7 to deposition of J. U. Payne. 


Sale of thirty-nine bales cotton by Payne & Harrison for account of 


Jos. Ii. Davis, Esq. 
Diamond Place, 39: 


X 2455 
244__-462 
246__460 
214 480 

X _- 446 


931-457 
238__440 
239__489 
To ond 
247465 
942 _ 395 
243-404 


NX --097 


215-441 
254 __444 
480 
* 432 
210_- 446 
206 _-440 
216__442 
462 


223-458 

X_.455 
227 ~.420 
212__455 
211__448 
228__460 
2999 __ AOI 


<4 1383 
—~— “tede) 


Sold Breck & Peck 24 Nov., 1851. 


“457 241__417 232-458 “ __440) 
222.452 240_.435 “ANT 
4,456 1277 4,462 3,970 
39 bales, weighing 17,195 Ibs., 73¢.-------- -.-- elie $1,268 12 
Charges : 
a * ae 9Q OF 
a S—; charges, PP By bi dune nsccnsene 29 25 
‘ire insurance, | x, 
hes te | None. 
River 
Drayage, storage, labor, & weighing_------~-~- 19 50 
Commmission, 25 % on sales.____---_--.----- 31 70 
SO 45 
OEE oiccnintis:ncteeaaiunniacianimeiinniiin ---- $1,187 67 


I. Ee.) Examined: I. C. |. 
New Orleans, 29th Noy., 1851. 
PAYNE & HARRISON, 
P’r ADAMS. 
1S6 Kexuipir D8 to deposition of J. U. Payne. 


Sale of thirty bales cotton by Payne & Harrison for account of Jos. 


Iv. Davis, Esq. 


Diamond Place, 30: 


h2O7__455 
19] _. 393 
132__390 


206 427 
1SS8__436 
203-426 
LSG__3S86 


| AA &’ 


9 ao 


195.409 
200-4438 
192__444 
190 _. 392 
208__442 

© neo 
197 _.424 
187 _. 469 
202-416 
179__396 


1,263 


Sold Schmidt & Co, 10th Nov., 1851. 


180__411 
185__419 
196__450 
201__-435 
199__442 

6 _ 482 


a ad 
“4d 
189__425 


204 __440 


FLORIDA LAUGHLIN VS. JOSEPIT D. MITCHELL. 7 
30 bales, weighing 12,811, 6fce. -.-.----------------- 864 75 
Charges : 
Freight, $—; charges p’r B. L.-------------- 22 50 
d River insurance, the. sisted nie di _ $4 50 
lire do. OG wnsacninie manana ae ae 
8 82 
Drayage, storage, labor, & weighing---~------ 15 00 
. Commission, 23% on i dice csrasen hadeiastiaiaanii 21 62 
G7 94 
Nett proceeds -_.----- - ebiiiiialee tone dcusieaniinecdaeanaibanian $796 79 


K. E. Exa: E.C. L. 
New Orleans, 18 Nov., 1851. 
PAYNE & HARRISON, 
Per L. H. ADAMS. 


187 Exuipit “ D” 9 to deposition of J. U. Payne. 


Sales of forty-eight bales cotton by Payne & Harrison for account 
of Diamond Place. Sold Campbell & Rickarly, Ist Nov., 1851. 


” Diamond Place, 48: 
| Ih145__396 140-355 154_.368 XN _.362 “ __385 
| 131__37 371 151-369 X _.390)) “ __400 
157_-880 1338__888 NX __394 142__899 175__402 
r 177--400 174--3885 N __34858 N 402 165 __374 
164-3847 9“ __558 136.395 138_.363  161__376 
160__418 158.364 189.3876 148-.569 154-544 
, 132_.384 175.885 171-866 157-37] “ abe 
1566__-361 1702-425 * 0a - * oe 176.412 
; a 155.405 178-374 150_-385 . 153__563 
152__384 166 874 144--576 149_.374 ae 4 
3,853 3,779 732 3,757 3,066 
’ AS bales, weighing 18,187 ih 2 A ili ctacccinile ciate’ <eetihiielintn 1275 09 
Charges : 
| Freight, $—; charges per DB. L.-------------- 56 OO 
| tiver insurance, 18 es. .-------------- SS 64 
' Fire do. SD ecadincnitmwcnivcnianlen 6 36 
15 OO 
bt Drayage, storage, labor, & weighing.--. .----- 24 00 
Ye Commission, 24% on sale-------------..---- 31 82 
- 7 106 8? 
L 
. 
ee 1,166 27 
: K. E. 
7 New Orleans, 7th November, 1851. 
PAYNE & HARRISON, 
‘ Per L. TH. ADAMS. 
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ISS Eximpir D 10 to deposition of J. U. Payne. 


Sale of forty bales cotton by Payne & Harrington for account of Jos. 


Iv. Davis, fb 


Ih1G1__473 
162-2509 
171__ 480 
189__449 
179-455 
167. .450 
195...437 
168 _ 454 
169__479 
X __480 


Sq. 


156 _475 
Be: ox _480 
L7TS__916 
1(2..447 
- . aoe 
174-445 
ISS_ +456 


165.450 


179_ 474 
176-445 


192__460 
185__445 
159__48]1 
164__484 
LSO__ 457 
184__474 
185__477 
185__513 
193__506 
160.477 


182 -.555 
1S6__474 
. ae 
170. 488 
_.497 
194 __465 
107-2530 
900 
196__498 
177..-445 


Sold H. Rankin & Co., Dee. 15th, 18538. 


Diamond Place, 40: 


1471 10 


LOOT 4,644 4,772 4,909 
40) bales, weighing 118,982, 7#c. .......-.-......--.~- 
Charges : 
lreight, $—; charges per B. L.-----.---.-.-- 4() 
Re I a ial tiraae ecinipinininin is eens 
“ire ie ata baedin aaa al lace 
Dravage, storage, labor, & weighing_.-. ------ 20 
Commisnon, 273% on epfe .......... -...«.+-- OO 7S 
POE UO sain sisciineie simaitinite ee cwrsieaio ps iaiaaieciataiiaiiiaa 


I. ie.) ~=Correet 


> BL. GC. L. 


New Orleans, 1ith Jan’y, 1855. 


PAYNE & HARRISON, 


Pr ADAMS. 


Ist exiipir D 11 to deposition of J. U. Payne. 


Sales of sixty bales cotton by Payne & Harrison for account of Jos. 
Esq. Sold Brick & Peek, 8th June, 18538. 


Diamond Place, 60: 


ko. Davis, 


405. 445 
30. 440 
439_.412 
LOG. 35-4 
406__ 441 
416.426 
454-441 
1iS8__318 
3U6_ 426 
495. SS4 


Abo ADAG 


457.418 
4?9__ 455 
454__39] 
451-459 
470__482 
442-408 
105.424 
456.495 
426-3595 


430__408 


4560 4.511 


400__448 
Di4__-453 
I94__ 3598 
464-408 
412.454 
450-425 
385.434 
458 .-498 
485. 450 
O11. 464 


4331 4.415 


? 
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- 
| 60 bales, weighing 125,759, 93¢. -------------------- 2 447 10 
| : 
Charges : 
| Freight, $—; charges per B. L.-------------- GO OO 
“ iver insurance, |. 
| 3 | - None. 
lire do. J 
Drayage, storage, labor, & weighing .----. ~-—- 30 OO 
Commission, 2[ % | on sale _-..---------.---. | 61 18 
+ 151 18 
PN ID cisnric: «sencnian wien mainsail $2,295 92 
| Correct: KE. C. LL. 
, New Orleans, June 15th, 185.3. 
PAYNE & HARRISON, 
Pr ADAMS. 
190 And on the 5th day of May, A. D. 1882, the deposition of 
I. C. Laughlin, a witness for the complainant in said cause, 
was filed in the office of the clerk of said court, and is in the words 
and figures following, to wit: 
¢ . “a —" , —— , :' 
19] lu the Cireuit Court of the United States for the Southern 
District of Mississippi. 
| FLORIDA LAUGHLIN vs. Jorn D. Mirrcuene ef al. 
Be it remembered that on this 27th day of April, A. D. 1582, at 


Diamond landing, Mississippi, in said district, pursuant to notice 
duly given, there was produced before the undersigned examiner of 
said court, E. C. Laughlin, a witness for the complainant in- the 
above-stated cause, whose deposition, when taken, will be read in 
evidence in the trial of said cause, who, being by me first duly 

i sworn, In answer to the interrogatories propounded to him, did de- 
pose and say as hereinafter written, | 


Interrogatories Propounded to Mr. bh. C. Laughlin. 


Int. 1. What is your name, age, residence, and occupation ? 

Int. 2. What State are vou a citizen of? 

Int. 38. What relation or connexion have you with complainant, 
Mrs. Florida C. Laughlin ? 


Se a ae 


} 192 Int. 4. Were you acquainted with the late Joe Ie. Davis ? 
“4, Int. 5. When did you first move to Diamond Place” 
Int. 6. What caused you to move to Diamond Place, and where 
Y were you living prior to that time? 

3 Int. 7. What business did you engage in at that time of your 
" moving to Diamond Place? 
Int. 8. What sort of ownership did vou and Mrs. Laughlin exer- 
; cise over Diamond Place? 

Int. 9. What did vou do with the crops of Diamond Place trom 
) the time vou moved toit up to Dee., 1858 ? 


Int. 10. examine the accounts of sales rendered by the house of 
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Wim. Laughlin & Co., some to Mrs. MeCaleb and some to you, and 
say, if you can, to whose credit or what account the net proceeds of 
these sale- were put. 

Int. 11. State, if you can, what was the Diamond Place account 
and what was meant by this. 

Int. 12. What debt do you mean or allude fo in this last answer, 

and how was this debt created ? 
193 Int. 13. Was there or not a sale under this mortgage of 
MecCaleb to Jacob; and, if so, when ? 

Int. 14. Was this debt to Wm. Laughlin & Co. created prior or 
subsequent to this sale? 

Int. 15. How and by whose order and on whose draft or drafts 
was the amount paid in order to settle this Jacobs debt? 

Int. 16. Did Mr. Joe E. Davis have any connection with this pay- 
ment to Jacobs or not? 

Int. 17. How long after 1846 was this debt paid to Jacobs? Was 
it paid immediately after the sale or within the space [of ] a year or 
more ? 

Int. 18. Can you state whether or not this debt was in Hquidation 
of any note or notes given at the time of the sale; and, 1f so, whose 
notes were they ? 

Int. 19. Did you or not have any personal knowledge of the de- 
tails of the sale in 1846, as to the means of payment, Kc.? 

Int. 20. Did the house of Wm. Laughlin & Co. look to Mr. Davis 
to repay this amount or not, or how did they expect to get payment 

of it? 
LO Int. 21. You say that the debt to Wm. Laughlin & Co. was 
composed then of the amount the firm paid to liquidate the 
debt to Jacobs and the indebtedness oweing to the firm at the time 
of the sale? 

Int. 22. Examine the ac. hereto appended. State, if you can, what 
account it is, to whom was it rendered, and what was the occasion of 
its being sent. 

Int. 25. What was done with the crops of Diamond Place after 
the house of Wm. Laughlin & Co. failed ? 

Int. 24. Did you or Mrs. L. get any benefit of the proceeds of the 
sales by Payne & Flarrison or not; and, if not, what disposition was 
made of them ? 

Int. 25. Examine the letter marked Exhibit “A” to this inter- 
rogatory. State, if you can, by whom it was written, what was the 
occasion of its being written, and all about it. 

Int. 26. Was there any other debt due by Diamond Place or not ? 

If so, to whom was it due? 
LQ5 Int. 27. Why was it, then, that you allowed Mr. Davis to 
get the proceeds of the sales by Payne & Harrison ? 

Int. 28. Why was it that Mr. Searls called on Mr. Davis to set- 
tle the Diamond Place account ? 

Int. 29. Read and examine Exhibit “D” to the bill. State, if you 
can, What, if any, connection this Diamond Place account had with 
the note of fifteen thousand and thirty-six dollars described in the 
contract marked as aforesaid. 
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Int. 30. Did Mr. Davis or not give Mrs. L. or you to understand 

that as soon as the debt was paid that Diamond Place would be the 

eee of Mrs. Laughlin; if so, when, how, and in what way ? 

Int. 31. Examine letter marked Exhibit “A” to this inter ‘rogatory, 
anil state who wrote this letter and to whom was it written ; what 
has become of the original; who wrote the copy hereto exhib- 

ited. 
196 Int. 52. Examine the accounts hereto appended as Exhibits 
“A & B” to this interrogatory, and state,if you can, by whom 
they were rendered and to whom they were rendered and what ac- 
counts thev are. 

Int. 33. Were you or not present when the lease marked “ Exhibit 
Ir” to tthe bill in this suit was executed ? 

Int. 34. When and where was it executed ? 

Int. 35. Give all the circumstances attending its execution as fully 
and particularly as you can. 

Int. 86. Where was Mr. Davis when the conversation about the 
deed first commenced ? 

Int. 37. Examine the deed and state what were the circumstances 
attending the acknowledgement. 

Int. 58. How many acres of land were cleared on Dian.ond Place 
when you came here, and how many slaves were there, and what 
was the value of the slaves ? 

Int. 39. Are you or not acquainted with the values of lands and 

slaves in 1846 in this section ? 
197 Int. 40. Examine the letter marked Exlubit “A” to this 
interrogatory, and state whose writing it Is and to whom was 
it written and by whom was it received. 

Int. 41. Can vou recolleet or recall how much money had been 
repaid when this lease (IexIibit “ I.” to bill) was executed ? 

Int. 42. Examine letter marked Ex. No. 10 to dep. of Jefferson 
Davis, and state in whose handwriting the letter 1s. 

Cross-interrogatories : 

X Int. 1. When did you retire from the house of Wm. Laughlin 
& Co.? 

X Int. 2. What sum of money, if any, did you withdraw from that 
firm ? 

X Int. 3. Do you know anything of a gift by Mr. Joe. E. Davis to 
Mrs. Laughlin, your wife, of seven slaves in the year 1846 ? 

X Int. 4. Were these slaves upon the place when you removed 
there? 

X Int. 5. Were you acquainted with one Thos. B. Harner ? 

198 Did he nar a judgment against vou in the vear 1852? 

And, if yea, state what the indebtedness was on which he sued 

and whether the pe sedbone has ever been satisfied. What was the 
amount of the judgment ? 

X Int. 6. Are you the ki. C. Laughlin who was examined as a wit- 
ness on behalf of Mr. Jefferson Davis in his suit against the defend- 
nnt in this case, Jos. D. Mitchell, and his sister, Mrs. lamer? 

X Int. 7. After your removal to the Diamond Place had you any 
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other income or means of support for yourself and family than the 
proceeds of crops on that place? If so, state the same fully and par- 
ticularly. 

X Int. 8. Please look at these letters marked Exhibits “A” to this 
answer, and state if you wrote the same and addressed them to Mr. 
Davis. 

X Int.9. You have stated you declared some vears ago your In- 

tention of becoming a citizen of Tennessee. To whom did you 
199 make that declaration, and when was it made? When did 

you propose to remove to Tennessee? TLow much of your 
time during the last four years have you passed in Tennessee? If 
you consider yourself already a citizen of ‘Tennessee, in what city or 
county in said State do you consider yourself domiciled? ITave you 
any home or residence of any kind in ‘Tennessee ? 

X Int. 10. Hfave you in your possession any letters of Mrs. J. EE. 
Davis referring in any manner to the Diamond Place ? 

XN Int. 11. Nearly 24 years have elapsed since the signing of the 
deed you have been questioned about. Why did you delay the 
commencement of this suit so long? When did you first consult 
counsel about —? 

X Int. 12. In one of the letters of Mr. J. i. Davis, previously in- 
troduced in evidence, he spoke of a “(Guion suit” against the Dia- 
mond Place as having gone against him. What do you know of 

that suit, and what was it about ? 
200) XN Int. 15. Who was present at the Tlurricane when this 
deed was signed in 18538? 

XN Int. 14. In whose handwriting is the deed ?” 

XN Int. 15. What was the indebtedness of Diamond Place to Wim. 
Laughlin & Co. in 1546, before the sale to Mr. Davis? 

X Int. 16. The aecount marked Exhibit “A,” to answer No, 22 in 
chief, shows an indebtedness of $22,850 against Diamond Place in 
favor of Wm. Laughlin & Co., Nov., 1850. Was this indebtedness 
ever paid ? 

X Int 17. How much money did you spend in replenishing the 
place with mules when vou took possession in 1849, and how was it 
pud’? Was not this charged against the place in the account of 
Wm. Laughlin & Co. against it? 

N Int. 1S. Do you now regard yourself and wife as bona fide citi- 
zens of the State of Tennessee ? 


201 Mr. i. ©. LAUGHLIN, a witness for the complainant, being 
first by me duly sworn, in answer to the interrogatories pro- 

pounded to him deposes and says as follows : 

Ans. to Ist Int. My name is E. C. Laughlin; age, 70; residence, 
Diamond Place, Miss.; occupation, planter. | 

Ans. to Int. 2. Lam a citizen of Tennessee, and so declared my 
intentions several vears since. 

Ans. to Int. 5. [Tam her husband. 

Ans. to Int. 4. [ was; [am his son-in-law, having married his 
daughter. 

Ans. to Int. 5. In November, 1849. 
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Ans. to Int. 6. Prior to that time I was living and doing business 
at New Orleans, and moved here at the wish and request of my wife, 
who did not like to live in the city. 

i Ans. to Int. 7. 1 was a commission merchant in New Orleans, 
and when I came here I commenced attending to the 
202 business of Diamond Place—planting. 
Ans. to Int. 5. The same that any person does over any 
place that belonged to them. 

Ans. to Int. 9. When we came here first the mules and all the 
stock on the place had died; for the first few years we, of course, had 
to supply the mules and cultivate the place and supply it with every- 
thing necessary to keep up a place of this kind. There had been 
an overflow that year which caused the loss of stock, &c. I*or some 
years afterwards we shipped a portion of the crops to Payne & Ilar- 
rison for account of Mr. Jos. I. Davis for the purpose of paying the 
debts on the place. 

Ans. to Int. 10. I have examined the accounts of sales herewith 
handed me. The net proceeds of the sales were put to Diamond 
Place account. I herewith file said ace’t sales as exhibits to this 

answer, marked Exhibit No. 1 to No. 26, inclusive. 
205 Ans. to Int. 11. It was an account kept for the purpose of 
paying the debts [of] Diamond Place owed after it had been 
sold. 

Ans to Int. 12. This place was sold in 1846 for some twenty-eight 
thousand and odd dollars. It was bought in by Mr. Jos. FE. Davis, 
and the object was to pay that debt. My recollection is this: that 
Mr. Charles IX. Jacobs, of New Orleans, held a mortgage against this 
place against Mr. McCaleb, who was then the owner of the place. 
Ife was about to foreclose and sell the place. The house of Win. 
Laughlin & Co., of which I was then a member, went to Mr. Jacobs 
and got him to with-old selling the place. Myr. Jacobs agreed that if 
Mr. Jos. If. Davis would pay him the amount of the mortgage that 
he would not foreclose it. The house of Wm. Laughlin & Co. paid 
the amount of the mortgage at that time to Mr. Jacobs and charged 
it to the Diamond Place account. 

Ans. to Int. 15. The only sale [ am aware of was in 1546; 

204 IT dont recollect whether under the Jacobs mortgage or 

not: I think it was sold under two (2) deeds of trust: I think 

one was held by Laughlin, Searls & Co., and the other might have 

been the Jacobs mortgage. There wasa sale under the Jacobs mort- 
gage In 1546. 

Ans. to Int. 14. It was subsequent to the sale; the place done busi- 
ness with the house of Laughlin & Co.,and owed them some money, 
but after the sale the account was very much increased by the pay- 
ment of ‘the Jacobs debt. 

Ans. to Int. lo. I don’t know if there was any drafts passed on 
the subject; it Was an agreement between the house aid Mr. Jacobs, 
and the house paid Mr. Jacobs the money ; the agreement was ver- 
bal. | 
Ans. to Int. 16. [am not aware of any: the house paid the debt 
and charged it to the place. 
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Ans. to Int. 17. I think it was paid within the space of a year or 
more—not more than two. 

Ans. to Int. 18. [am not aware that any notes were given at all 

at the time of the sale. 
POD Ans. to Int. 19. I was not here at the time, and know 
nothing except by hearsay. 

Ans. to Int. 20. The house was largely in advance of the place at 
that time, and they may have expected Mr. Davis to assist Mrs. 
McCaleb to refund them the amount they had advanced. 

Ans. to Int. 21. That is it; it was composed of those two items ; 
there was items afterwards added to it. 

Ans. to Int. 22. I have examined the account marked Exhibit A 
to interrogatory No. 22; that account came to me; I believe it to 
be a transcript of the account of Diamond Place with the house of 
Wim. Laughlin & Co., and I believe the account to be correct; I had 
the account in my desk here until I gave it to Messrs. Pittman «& 
Smith. 

Ans. to Int. 23. Some of the crops were shipped to Wright, Allen 
& Co., and some to Payne & Harrison at New Orleans. 

Ans. to Int. 24. With the exception of some supplies, such as 

bagging and rope, Mr. Davis got the benefit of them. 
206 Ans. to Int. 25. I have examined letter herewith handed 
me—LExhibit A to 25 int.: it was written by Mr. Charles J. 
Searles, one of the partners of the firm of Wm. Laughlin & Co., of 
New Orleans, and Laughlin, Searles & Co., of Vicksburg; Wm. 
Laughlin & Co. were at that time the factors of Diamond Place ; it 
-Was written to me for the purpose of showing the indeb-edness of 
Diamond Place to the firm; [I suppose the request in said letter for 
the use of Mr. Jos. i. Davis’ name was for the purpose of assisting 

Mrs. Laughlin in paying the debt she owed the house. 

Ans. to Int. 26. [am not aware of any other debt. 

Ans. to Int. 27. Although Mr. Davis did not owe the debt, he was 
accountable for a certain portion of it; [ can’t tell exactly what part 
from my own knowledge Mr. Davis was accountable for; the only 
thing I know of is that the letter of Charles J. Searles above referred 
to states the amount of the notes given by Mr. Davis at, 1 think, 

seven thousand dollars; the reason Jos. E. Davis was allowed 
207 to receive the proceeds of the cotton sold by Payne & Har- 

rison was probably to help pay off the am’t due on the notes 
spoken of by Mr. Searles. 

Ans. to Int. 28. J don’t know why he did, unless he thought Mr. 
Davis would assist Mrs. Laughlin in paying off the large debt she 
owed on the place. 

Ans. to Int. 29. To the best of my recollection that $15,000 was 
paid by the house and charged to Diamond Place account. It was 
paid in the manner I have stated before, to wit, to Mr. Jacobs. 

Ans. to Int. 50. IT was left under the impression that he would 
make a title to Mrs. Laughlin as soon as the debts were paid. | think 
he told Mrs. Laughlin so; he did not tell me. In shipping cotton 
and allowing Mr. Davis to have the proceeds, I was acting under 
the idea that as soon as the debts on the place were paid Mrs. Laugh- 
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lin was to have the title. I left New Orleans and came up to live 

on Diamond Place for the purpose of hastening to pay off the 
208 debts on the place, and purchased some negroes and brought 
A [them] up here at the time to work on the place. W hen I 
‘ame up here I gave up all connection with the house of Wm. 
Laughlin «& Co. 

Ans. to Int. 51. [ have examined Exhibit “A” to Int. 35. I don’t 
know whose writing it is in. It looks lke the writing of my 
nephew, J. D. Laughlin. It seems to have been written to Mr. Jos. 
Ki. Davis. I presume the original was sent to Hurricane to Mr. 
Davis. , 

Ans. to Int. 52. I have examined Exhibits A & B to Int. 82. 
They were rendered by the house of Wm. Laughlin & Co. to me. 
They are accounts of the Diamond Place. 

Ans. to Int. 35. I was. 

Ans. to Int. 34. It was exeeuted in 1858, at Hurricane. 

Ans. to Int. 55. In 1858 Mrs. Laughlin went down. to Hurricane 
to see her father, who was very sick at the time. A few days after 
she had gone down Mrs. Laughlin sent for me and said Mr. Davis 
wanted to see me. I went there and found that Mr. Davis had this 
deed (Exhibit IE to original bill) written out, and requested Mrs. 
Laughlin to sign it. I was in the room at the time. She objected 

to signing it, stating that it would take her own place from 
209 — her, or something to that effect. Mr. Davis was very sick at 

the ‘time, and became excited and very nervous and insisted 
upon her signing it. Ie took her by the arm and forced her into 
the office to sign it. She would not have done so only for the fear 
[that] her father would fail down ina fit and it might be his death. 
Immediately after we left the place, and she never entered the house 
afterwards. 

Ans. to Int. 36. When I first saw them Mr. Davis was in the little 
sitting-room called the old office. He then took her by the arm to 
what was called the new office, a few yards, about 8 or 10 yards, 
from the other. 

Ans. to Int. 37. Mr. Davis stated that if she did not acknowledge 
it he would turn her right off of the place or take the place from 
her, or [words] to that effect. 

Ans. to Int. 58. I suppose about 550 or 400 acres of cleared Jand 
then. I do not recollect the number of slaves then on the 

place. 
210 Ans. to Int. 59. bk was not. 
Ans. to Int. 40. I have examined Exhibit A to direct int. 
No. 40; it is the writing of E. P. McDowell, formerly overseer on 
this place; it was written to and received by me and in reply toa 
letter I wrote to him about the cireumstanees of the sale, as he was 
present at it. 

Ans. to Int. 41. [ should say about $18,000. 

Ans. to Int. 42. I have examined it; it isin the handwriting of 
Mrs. Laughlin. 

Ans. to X Int. 1. In 1849: [T think in Noy. or Dee. 
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Ans. to X Int. 2. | bought six negroes, which I brought up here. 

Ans. to X Int. 3. No, sir: IT could say I heard of such a thing 
but don’t know it myself. 

Ans. to X Int. 4. Yes, sur. 

Ans. to X Int. 5. IT was acquainted with Hoover; he obtained 

judgment against me in 1852; it was for those negroes I have 
211 just mentioned as bringing from New Orleans; the Judg- 
ment was satisfied; I cannot just now remember the amount 
of it. : 

Ans. to X Int. 6. Yes, sir. 

Ans. to X Int. 7. I had some property in Vicksburg, for which 
| received some rent; at one time it yielded $1,500.00 per year, but 
afterwards it was much lower; from 1549 to 1858, f suppose, it 
vielded six or seven hundred dollars a year. 

Ans. to X Int. 8. I have looked at letters marked Exhibits A & 5B 
to X Int. No. S; ves, they were written by me, addressed to Mr. 
Davis. 

Ans. to XN Int. 9 It was made at Tate Springs and Mineral Hall, 
‘Tennessee; I stated it to Capt. Tomlinson, of Tate Springs, and 
Capt. Thomas, of Mineral Hill, in 1878; [ think of going there this 
summer; I don't know how long I will stay there this summer ; it 
will depend on cireumstances. In the last two years [ have passed 
about 4 or 5 months in Tennessee; I declared my intention to be- 

come a citizen in Grainger Co., Tennessee; [| have no home or 
21iZ residence in ‘Tennessee belonging to myself: I have not voted 
in any other State since that time. 

Ans. to X Int. 10. P don’t think IT have any at present; I think 
| gave all that [ had to Mr. Pittman. 

Ans. to X Int. 11. I think the principal reason for delay was be- 
cause the first counsel we consulted—Mr. Thos. A. Marshall—did 
not think we would gain much by it; we consulted ham some 
twelve or thirteen years ago; I think we consulted Mr. Marshal- 
about the vear 1S61 or 1862: [ consulted Mr. Pittman about this, I 
think, in 1875 or LS7A. 

Ans. to X Int. 12. [suppose that that suit related to the seven 
negroes given by Jos. I. Davis to his daughter, Mrs. Laughlin. 

Ans. to X Int. 15. Dr. Ledvard was there at that time: Rey. Mr. 
Damos was there; there was none of Mr. Davis’ family there. 

Ans. to X Int. 14. It looked to me to be in the writing of Ben. 
Montgomery, but [| can’t swear to it. Ben. Montgomery is now 

dead. 
215 Ans. to X Int. 15. I don’t think it was as much as ten thou- 
sand dollars. [t might have been four or five thousand dol- 
lars, but I really cannot recollect. It is all guesswork. 

Ans. to X Int. 16. Some of 1t was paid, of course. But it is im- 
possible for me to know what amount has been paid and what part 
is vet due. 

Ans. to X Int. 17. [think [T bought some 12 or 15. They were 
paid for the following year out of the proceeds of the place. I 
bought them on my own credit. This was part of the indebtedness 
charged against the place in the account ef Wm. Laughlin & Co. 
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Ans. to X Int. 18. I think so. That is the only State Iam entitled 
to vote in. EK. C. LAUGHLIN. 


214 To Mr. kk. C. LAUGHLIN, Sr., on recall: 


“Int. 1. State whether or not Mrs. Laughlin’s health and spirits 
were in any way affected after signing the instrument marked Ex- 
hibit FE to bill. 

Int. 2. State whether or not vou have taken any steps or made 
any Inquiries with a view to the purchase of a home in ‘Tennessee; 
and, if so, what steps, and when? 

Int. 3. State whether or not vou have ever voted or offered to vote 

1 Tennessee, or to pay any tax or taxes; and,if so, when and where? 

XN Int. 4. Whois Mr. Jeff. Laughlin? Does he reside at Diamond 
Place? Have you or not at times had him to copy letters, &e., for 
vou and Mrs. Laughlin ? 


Cross-interrogatories : 


X Int. 1. The letters marked No. 10 to deposition of Jefferson 
Davis purports to have been written by Mrs. Laughlin to her 
215 father. Ww as this nt ev er sent to him, and, if so, how did 


Mr. Ik. C. Lavan recalled. 
Answer- to interrogatories on re-examination : 


Ans. to Int. 1. They were very much effected; so much so that I 
think if I had not taken her North she would have died. For weeks 
she did not sleep at night; walked through the rooms like a person 
affected by excitement and with nervous iInsomania from the treat- 
ment she had received from her father. 

Ans. to Int. 2. In 1878 T went and examined several farms with 
aview to purchase for a residence. IT saw one that pleased me more 
than the others, which | was informed would be sold under a deed 
of trust and could be got on reasonable terms, which Capt. Tomlin- 
son informed me he would let me know wheu it would be sold under 

the deed of trust,and would get and give me all the particulars. 
216 Ans. to Int. 5. 1 offered to vote in Tennessee the last presi- 

dentiai election and offered to pay my poll-tax at Rutledge, 
the county site of Grayson county. My vote was declined, they be- 
ing of opinion that I had not been long enough a resident of the 
county, and my poll-tax was not collected because they thought | 
Was over age. 

Ans. to Int. 4. He is my nephew; he resides at Diamond Place. 
At times I have had him to copy letters for myself and Mrs. Laugh- 
lin. 

Cross-examlination by Mr. Lea, of counsel for defendants: 

Ans. to X Int. 1. I think this is only a copy of a letter sent to him. 
There seems to be a great many blots on the letter, and | presume 
she would not have sent a letter like that and so had it copied. The 
endorsement on the back of said exhibit is in my handwritine. 


Ik. C. LAUGHLIN. 


SJ PLORIDA LAUGILLIN Vs. JOSEPH BD. MITCHELD. 


217 And I do certify that the foregoing answers to the imter- 

rogatories propounded were written down by me In the pres- 
ence of the witness, E. C. Laughlin, and after having been read over 
by me In his presence, were by him signed in my presence ; and | 
do further certifv that there were present at said ex cers Murry 
I. Smith, Esq., of counsel for complainant, and A. M. Lea, Esq., of 
counsel for defendants. 
Given under my hand this 27th day of April, A. D. 1882. 

J. M. McK EE, Eraminer. 


Filed May the 15-, 1582. J. M. McKEE, CUA. 
218) Exuipir A to interrogatory No. 22 of deposition of I. C. 
Loughlin. 

Diamond Place in ac. with Wim. Laughlin & Co. 


Interest made up to 20 November, 1850, (@ 5% per annum. 


L850. 
April 1. fo balanee due us this day per ac. rendered 91,119 8 255 1,102 2 
+ K. L. L. d’f't . fav. himself, due 
33 | 26 August._._.........-.. $800 00 
KE. L. L. d’t't fav. Green & Co., 
due 1|4 Nov... i ae ala ale YRXH OS 
aa * d’f‘t for 5 ‘mules. due 
13 5 ae _ -. |. #ao oe 
J. E. Davis d’t't fav. L.& & Co., 
») | 5 Dee. _.___. Le PLOOO OO 4.080 58 
Invoice sundries from L., 8. & Co., per 
Princess ...__- aa i als a SS 0 Bsa 4 34 
Ib. & pork & hay, $50.04: lime bs mustard, 4.87 ; 
KE. C. way to Gardner, S59.50 ~~. - Gf 4} Bry $ 66 
May 10. ‘  eCorn X& h: ay X tre jeht On mh onan Sica Sis ie cid ae‘ aah 9 45 195 » OO 
20. ** corn & sundries, S4: 6.77: food for negroes, 
$2.00; bill of millinery, $18.54; shingles, 
eee LL CaO eel 465 61 #Ls5 PO O68 
July ti, invoice 1 cask claret..---.------ -_-- .--- 2 BOY yo. 1 GO 
nid MeBuwell ..o. neck wenn wooo 20 00 f 
B.C. L.. df't on L., 8. & Co., due 1 | 4 
i lo5 79 
June BS. + invelce sundries from L. = 7) & 50 
paid Sampson & Co. for repairing 
rocking-chair ...... ...... a $5 7. 
difference in purchase and re turn 
a ae a1 OO 
single bedstend & mat-rass <2 2 2- 9 OO 
dravage on the above_.__. ---_-. 2 7 
—_ HH DO 146 ~ 14 
Aug. 10. * paid BE. C. L., dr’f’t for Porter- 
me ne mtu Oe B65 
paid 2 boxes candies . 2-2. : 24 57 
II GQ? 13 yD Pb 
Sept. 15. ‘ invoice sundries from L. S. & Co. 252 25 
20. « ditto ditto a 1 &2 
Cet. 4. * ditto tallow — | 6 63 
PO) HS Oo t t4 
If. * ditto bagging & rope from = L. 
S. AN 5 RR een ih th Wi allan ini ak ins imate 108 55 
paid Kk. C. L. order to Jester. _- 25 OO 
15 Oe Oe 1 0! 
Noy. 15. * amount of interest made up to 20 Nov., 
RN Se Le ee ae ene ee ee 1.149 51 1.149 51 


S28,012 15 
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1850. 
To nmount bro’t forward. -- . -L. LL. liar 2PS,012 15 
| Cr. 
- Way 7. By am’t from Gen. Worth for cotton 
I i eke ee a SO) 7 
ae Ok De RE cs nd ee $ 12 
Octo. 14. * sale 20 baies cotton 2-2-2 Le LOTT 75 
Nov. 20. ** interest to date, 56 days, is. ~_- & 60 
© KL C. L.d’t’t fav. himself, 
He due 23 | 26 August 58,000 00 
“6 K.C. L.d’f't tav. Green, 
due 1] 4 Nov. 2-2-2 986 OS 
Kk. C. L.d’f’t for 5 mutes, 
due 15 Nov. .......... 300 OO 
J. EK. Davis d’f’t fav. L. 
S.& Co., due 2] 5 Dee. 2,000 00 
S4,0865 58 9,181 80 
balance due us when the above 4d fts, am't- 
to $4,086.58, are retired by yourself.-2-2- 22,8300 35 
2PR.O12 15 
20. To balance due W. L. & Co. Joe. 2 ee 2250 355 
220) Exuisirr A to 25th direct Int. of deposition of EK. C. Laughlin. 
° VickspurG, May 20, 1850. 
Dear EpMunp: I have your est’d favor per Cupid. W. LL. passed 
up this morning per Magnolia. IT handed him a good lot of drafts. 
Mr. Davis (after much trouble) gave me $7,000 in two drafts per ac. 
Diamond Place and expects vou to pay them. He at first refused 
to settle any portion of that ac.,saving that you must arrange it. 
Well, it is a tremendous ac., and with what vou will want will be 
$50,000.00 at the end of the season. Mr. D. said that of course he 
was bound for it, but expected you to arrange if. You cannot do 
it, | know, and the want of his name in arranging the entire bal- 


ance puts us to serious Inconvenience, for his name is like gold te us. 
I cannot state everything that I wish to say to you on paper, and you 
must come up here. Corn is high and rising, and the sooner vou 

come the better.. It is useless for me to go into a long detail of 
221 = the thousand things I want to see you about, and you must 
| come up very soon. Iam almost sick to-day, and our town 
is sickly. We are all well and join in love to you and yours. 

Yours, very dearly, C.J. SEARLES. 

Ik. C. Laughlin, Esq., Diamond Place. 


~. | Exuipir A to 51 direct Int. of Dep. of I. C. Laughlin. 
:’ Copy. 
~ DiaMonp Prace, drd Jan’y, LSd8. 
| My Dear Faruier: [ herewith enclose statement of the sums paid 
F by Diamond Place for her redemption. 1 hope you will be satisfied. 
f . ae . ° ; 
‘ | hope you will be satisfied that neither my husband nor myself 
ze have led such extravagant lives since our marriage as to render it 


mm necessary to withdraw from us the property I have so many years 
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looked upon as my own. The whole sum would have been paid 
before now, but that some unavoidable claims arose which 
222 -—sunfortunately seemed to require immedinte attention—such 
as, for instance, the decision against Mr. Laughlin on lawsuit 
about his negroes [and] Mr. Porterfield’s mistake in building those 
expensive stores; but for those two drawbacks my entire debt would 


have been paid. As it is, we can make another payment now of 


$7,000, and if you consider it necessary, mortgage the place for what 
is remaining until the next crop—lI mean for the sums due on ae- 
count of law expenses. Papa, I have lived the best vears of a some- 
What sad-ened life on this place. My love, my time, my tastes, have 
all been exercised in, beautifying it. It is one of the blessings God 
eave me in leu of loving children. Can you imagine, you who are 
so much calmer and colder, the blow you inflict upon me by wish- 
ine to make me a mere tenant at will and taking from me all fur- 
ther interest in my old dear home and causing vour heirs to look 
upon me as an interloper who lives too Jong. lor you it may 
be well; for me, 1 know that God will not leave me 
225 quite desolate if [try to do right. I have not thought much 
about money, except sometimes to give a littie for books and 
flowers, or, What was pleasanter to me than even them, to make a 
sad heart lighter. I did not wish that or anything from you, but 
what little love you could spare me trom others. I felt secure in 
vour sense of justice, and never dreamed that you could, so soon as 
my body was cold, wish to turn upon the world the husband who 
loves and protects me or the orphan children [ sheltered in my 
heart and home, to sadden all my latter vears for the sake of those 
who are nothing to me, and may one day prove nothing to vou. | 
did not marry an extraodinary genious, it is true, but my husband 
is above most men [have known in purity of purpose, uprightnes- mn 
dealing,and tenderness of heart. No mistrust, implied or spoken, can 
do anything but draw me nearer to him. I only trust that all those 
in Whom you are now so deeply interested may show themselves as 
worthy of your esteem. Please let me hear from you as soon 
224 as convenient your decision with regard to the subject of this 
letter. I hope you are constantly improving in health. Fare- 
well. 
Your daughter, 


FLORIDA D. LAUGHLIN. 


P.S.—If vou prefer we can give you a New Orleans acceptance 
for the balance due you, payable next fall. 


Sted Tee 


hawt 


INOS Aas. 


hawt 


nes 


1840. 
Nov. 20. 
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MITCHELL. 


Si 


Exuipir “A” to interrogatory No. 32 of deposition of KE. C. 


Loughlin. 


Diamond Place in Ac. wtth Win. Laughlin & Co. 


Interest made up to Ist April. 


= balance per ac. sent to E. C. DL. .---- mee 


Dee p. SF 
YQ. 
Mareh 11. 
Dec. 2. 

1850. 

Jan’v 4. 
11. 

re 4 
Pt). 


Feb’y i. “ 


aed Bi 


March 15. 


S50 


March —. 


és 


To am’t bro’t forward... .. ~— .- 


paid blacksmith at Warrenton—---~-. .--- 
invoice sundries per M: aenolia . oe 
invoice plank from LoS. & Co...----- .--- 
paid Mayo, piano cover& binding -.-. —-- 
IS FE initiate: nc tuinindianaeiemaetnnts 
paid Folger & Co. Japan lamp & cistern top 
J. KE. Davis d’ft favors. L. & Co 


due 2 | ee ~ $2,000 OO 
commissions for aceepting the 
a er ee of aad 50 OO 


J. E. Davis d’ft C. A. Jacobs, 


due 15 Oct., ’49.-_. --2- -..-. $5,788 69 
commissions for accepting — .--- 144 72 
paid Guion’s judg't rs. MeCaleb.._. ------ 
Invoice sundries from L. S. & Co... -~_- 

Do. do. — pr. Montgomery ..-- -. -- 
paid J court fees in suit vs. Vans .... ..... 

taxes on EK. C. L.'s Or aed aeGek bul eog 
invoice bagging & rope per LS. & 

Co. ee Ey ee ee ae Te, RRR Be ders OT 
paid E. C. L.'s order to Sanderson. 155 00 
400 feet a ed cael NN ts bla eats § 50 
order to Shannon... ee ee OO 


EK. Cc. L.'s order tav. |. Tt. Green & Co.. 


Ge 5 i © eG. Gi et cnn ennai 
E. C. L.'s erder for mules 26 Auge... -e 
) bbls. lime ._- oe FS 
paid order to Gen 1 W orth eee | ae 


comn’s for aecepting 2 d’ts BYR&B6.58 & 800.00_ 
paid 3 of S400 for compromise Crow Roat 
Invoice tenses iron shoes, & lumber L. 3S. 
| ae ee a a 
vour d'ft for 3 mules = 5 Nov.. 1850... - 
invoice sund’s with Shunbere from L. S. & 
(To, 


me aa ee ee ee ee ee ew ee 


paid J. HK. Davis’ order fay. W. C. Sinedes- 
tuxes for “49, 366.60; Worth tr't bill, 38.00: 
pork & cotte - 67. OS: fiys, $3.75: sides, 


re i9 by LL. Ss. N Co, PO eae nee ye ee ee 
re pairing etn, $35.00; tobacco per M: ienolia. 
() 2s) 


-——— ee ee eee -——_—— Oe rer Hr He eH eee ome 


Interest made is cpt canoes xc Sita eg ie ds 


to 


050 OO 


L778 SS 


5] 4a 

1 00 
163 18 
12 ~)dod 


Dave. frit. 
Pv 1 60 
L146 GO 
168 9) | iy? 
ose (992 28 
1OO 2 
ST ae | 
SO { 320) 
yt 1% 
e) 34 
45 i 
14) G2 
S1.314 To 
PS SOD OD 
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Cr. 
S49. 
Dee 19. By sales 17 Sales Cotton ... «6 cccinccwcecwcue 
L850. 
Jan’y 4. proceeds of J. BE. Davis’ d’ft $2,000, due 
2 | 5 Dee. next, dise’t @ 10 G & 1% 


brokerag = lati eal lia ai ala 

Mareh 19. ** sales 30 “ee pe ean N a on 
102 days’ int. on $714.23 ..—. ...-.. S16 80 

85 do. & ‘i. eee 34 26 

12 do. oé |) & > ee > Ob 

April ic I I i a a 


Due as follows: 


L April, 3050... . nose vernon $20,604 73 
Conmiunissions on this am/’t, being 24 

for cash advance UU.) we S515 12 

Due 23/26 Augt., 1950. ...... .. 800 OO 

1 | + Nov., eile eel aicen O86 OS 

i2} te “ et coe 300 OO 

= 5 Dee... OO) ieee i ? OOO OO 

ee ee Sa ae GE ec adi eke io ne be 


BE. & O. EB. 
New Orleans. April 1, 1850. 


227 = Lexuinit B to interrogatory No. 52 of Dep. of I 


“ C. Laughlin. 


Diamond Place lin Account| with Wim. Laughlin & Co. 


LS-47. 
Mareh 24. To balance-. isl ikea sain 
25. Invoice sundries, p. Sam. Dale---..------ 
SE SOP CO ssi isesstoniomi meen wim 
Apr. 1. “ invoice sundries, a en 
o “ ditto, ” “Concordia 
* paid order for W. W. Stevens__.--------- 


WO. © * FT. EE. Baldwin for sundries. 


I). “ invoice sundries, per Concordia 
flour from L., 8S. & Co 


eee ee eee 


. topaz bracelet, clasp hair ditto. .-_.------ 
ft for Middleton, due 1—4 Oct.. 
com's for accepting__........-.-. 


— = = _ neatly lag 


‘ — ee eee ee 


May 3. “ invoiee sundries for J. N. P hillips.. 
= “ities ditto “ self 
paid for work on suspenders 


— eee ee 


elitist i 


ee EE. P. McDowell by [., 8. & Co 


Invoice, p. Concordia 


_——_— em me eee 
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Aug’st 30. To sundries from L., 8. & Co..-.-.------.--- 100 44 
‘ paid Mrs. MecCaleb’s d’ft for W. ‘L. Cam- 
| OD. ctintnandniniaeinntasinmmain 238 22 
. “ invoice bagging, rope, & twine from L., S. 
: i ii discincaddciagdiitiabiainihian nnininemncasiagitalien 156 40 
‘* paid order to Charles Buek____-_-------- Oo OV 
Sept. 25. “ invoice sundries, per Gen. Worth-------- 80 82 
© OE Cr i et etnias G To 
“year’s subseribtion to Living Age---.. 7 00) 
7 “<  “ — fr’t on dress, per Arkansas-_..-------- 25 
, per Arkansa 
Octo. 7. “ invoice, per Arkansas No, 4----~-------- wo 49 
‘“ rope, Meller, & drayage from L., 8. & Co.- 41 SO 
‘“ paid for making 2 dresses_-...---------- 17 00 
«© aft fav. Jas. Martell, due 1—t Dee. “47. 9466 09 
“ © enemas tor eccoplime.............6«+. 11 65 
OPO ia nis in hi iwi seein 4,280 1] 
228 
18-47 
‘To amount bro’t forward__--._--_--_-_-----_-~- 4,280 11 
; May 20. “ your note fav. Shute, due 12-15 Octo.----- 9 180 o4 
‘ “ sundries from L., 8. 10 RENE? 10 16 
sane 5. “ datte, per Bam. Dale... - 16..cccascux 49 G5 
Se a icici 109 52 
“ « J i, Davis d’ft to bal. old ac. - 2.357 57 
i com's for accepting ~~~ pacientes — 08 D4 
2416 51 
Zi. * Cerio, POP DRI sinned nce ncos 27 25 
“ fr’t on ice, paid by L., 8. & Co. 10 
“ Mrs. McC., order for Brownly..--. 41 00 
il “ tea & dinner set & 1 b’r'l four---- 50 50 
““eash paid Mrs. MeCaleb_-—-------- 150 00 
242 25 
23. “ smmdries, per DUNT is c6 cick cc nnnewewns 74 S82 
July ». “ ditto, OT I sick cena 93 15 
| “ repairing carriage, paid by big Bi Cin nn 25 OU 
“ Dining 4. VOR: BINSIC.....o.- cnescsswennnn 7 O09 
D. © gel WE Mics vdcdcaiees » 2 
« * WR Gea akccsa deine tenes 7 OO 
15. “ order to McDowell by L., 8. & Co... 25 00 | 
a EE ee 
— © 402 G. CORI ino nk ccuncnniew £ 
A G2 52 
22. “ sundries by different boats..-.-----.----- 2 So 
“ work-basket paid for_.._........-..-.-.- 1 50 
eT 76 79 
“ paid balance for repairing carriage------- oO 00 
Aug’st 2. “ sundries, per St. Mary.----.------- ionsein 2490 
11. ‘“ ditto, ” Se cine ciaitict te alle cae on ot 
17. “ ditto, TR, FIRS: icin he icrn'nceien 27 ort 


9—291() 
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Aug’st 9. To ditto from Laughlin, 8S. & Co.---------- we 68 68 
~~ .* _ ditto, per steamer St. Mary ---------- icon 16.35 
PE BI aia tniniccinsinnnnweminnn 1 50 
Octo. 16. “hana rope from L., 58. & Co..-— 74 97 
paid order to Yerby by [L.,8. & Co... 100) 00 
174 57 
RET Se ee ee ROI Oe ir Pe _. $8,127 Si 
229 
Octo. 16. To amount bro’t forward ..--.....-------~-- $8,127 87 
. 15. “ involiee sundries, Arkansas No. + -------- 116 49 
pane fet Gi 2G, WO... 240s sis cnnncuinn 1 50 
Oe MRTNNT GEOES.. nn oe 2 nnn 3 OO 
eh. © * I IE ions ccs tes ac hn nics rit eacnirtacicae 14 30 
a * paid fr't bill St. Mary, by L., 8. & Co. ---- S 38 
Nov. bonnet & trimming ~..-.--..------ 5 65 
“EE. P. MeDowell d’ftt fav. Clark ~----- 5 00 
i | gn RCE ne rerTOO nen i 
“ ©  Mys, McC. order to MeDowell____-_- 50 00 
“ “invoice bagging, rope, & twine.---- -~ 185 94 
1s. “ invoice sundries, per Coneordia-——..----- 24 02 
Der 6. * paid 2nd instalment’on bond to Chas. A. 
Jacobs, with S % interest to date-_----~- 9,829 32 
21. “ sundries, per Magnolia _..-..------.----. 149 60 
“ 48 pots evergreens ......... _.:... 2-4 50 
paid d’ft fav. James Dawson ----- 120 00 
14-4 50 
27. “ bill, bagging, rope, & dravage from 
L., S. « GC It dcciaesaancinineaiiientns teal 2 OT] 
paid D. MeCaleb’s note, with inter- 
est, to Hlateh & Co. ~~ ee. caus we oo 
9 30 
LSAS. 
Jany 4. © paid frt on sundries, per Concordia —.-~-- 1 50 
“pad Mrs. McCaleb d’ft _.-_.---__--___- 125 ol 
I. McCaleb d’ft fav. Heozenbattle. 110 70 
Commissions for accepting------- 2 80 
115 50 
10). “ paid for cement, seed, * aaa lca uate 12 25 
. Mrs. Me ‘aleb, by ln. C. Laughlin ——- 50. OO 
o order to Grammer, by [.., 5. & Co.-- » 20 
fr't on eement, seed, &e., per Gen. 
worth, by 1... 8. & Co._....04. 2... 3 OO 
15,065 (G5 
>) 
Jan’y 10. To amount of debits bro’t up ------- _ 22-2. 16,065 O06 


Doll’s 15,065 06 


iin SS 
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Cr. 
1847. 
April 5. By bills receivable for Joseph I. Davis, draft 
e. on us, due 25-28 Noy. ___-.- entre ate Senet . 2a 
Sept. 25. “ sales 43 balescotton-----------__--- nnn tees as 
D0. “ do. 20 a 
Oct. 12. ee EEE 1,299 35 
25) | ce erent Nae ae Nees S65 6O 
OU), | i re ee eareremenen <tr rena O65 U4 
Nov. 5. 22 isniiibiact eoniaiaseiinaanapllphaeice Ho0 9S 
1s. SRE, SRS NAR, M5 519 39 
20) >  . °c aida ti -- 618 94 
Dee. 4. S's eee jal saiiemtbasaiinaiiatineaia 178 95 
21. 40 TM 
1SAS. 
Jan’y 18. ee? elaine spain ~ ° 465 97 
. oS QRS cick cchtena anes ‘siideieits sabiiicniin 45 O2 
Dollars 15,065 06 
“ “To balance due W. Laughlin & Co. cash this 
EE ain immersive aj: geimeaiaspaliicindihan acthiied Stadaeaemninia 3,748 OP 
Kk. & OL E. 
New Orleans, Jan’v 18, 1S48. 
WM. LAUGHLIN & CO. 
201 Iex. A to direct Int. No. 40 of deposition of F.C. Laughtin. 


GREENVILLE, Miss., Jay 11th, 155%. 
Ik. C. Laughlin, Esq., Vicksburg, Miss. 

Drarn Str: Your favor of 2nd inst. was rec'd vesterday, and hasten 
to give you all the information on the subject asked. In my opinion, 
so far as I reeoliect, the “ Diamond Place,” land and negroes, was 
sold under a deed of trust on the loth day of June, 1546, except 
several negroes Mr. Davis had given to lis daughter Florida, then 

Mrs. McCaleb, that her then husband had no power to con- 
232 vev—Charles, Zallon, Judy, Louisa, Eliza, (Charles’ wife), 

and others—reserved and exempted as the property of the 
wife, then Florida MeCaleb. Present at the sale and who wanted to 
purchase the property for the husband (said David MeCaleb), came 
his unele Jonathan MeCaleb, now deceased, and David MeCaleb, 
Jr., wanted the said purchase made by the said unele. Mrs. Me- 
Caleb wanted her father, Joseph EE. Davis, to purchase the said prop- 
erty. After several conversations between them lhe consented re- 
luctantly to his father-in-law becoming the purchaser. The property 
was sold by order of John I. Guion, trustee, or on a mortgage held 
by one Jacobs, | forget which. Mr. Wm. IT. Hammers, of Wash- 
ington county, was present. Col. Duglas, representing the claims 
of Green & Crump and others, all present, was under the impression 
that Mr. Davis was purchasing the property for lis daughter. Al] 
thought so at the sale, or Jonathan, Mr. MeCaleb, would have 
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eiven or bid more than any of the property was sold for. Still he 
bid onsome of the negroes—Rody and children—and [1] think 
933 after thesale—let Mr. Davis have them; then stopped bidding. 
Col. Duglas then bid to make the cl: aim of Green «& Crump 
pay something. All coneeeded Mr. Davis was buying the place for_ 
his daughter, ‘and that he got it for one-third its value. 


Yours truly, 
i. P. McDOWELL. 


P. S—After hearing all that part of the county was under’water 
lL have thought of Mrs. Laughlin’s beautiful garden thousands of 
times—the care and trouble of years to be dashed in a moment by 
the “flood” to a scene of waste and desolation. Your letter has 
taken a load of anxiety from my mind. Incidents have taken place 
in its sacred nooks that can never be effaced from my memory. If 
I had the genious of a “ Burns” ora “ Cooper” it would soon be one 
of the hallowed spots on earth. We have no water here to annoy 
us as vet—never been again- our levee. 

Yours, M. P. McD. 


234 9 Eexuiprr A to X Int. No. 8 of Dep. of KE. C. Laughlin. 
Dramonp Priace, 20th July, 1867. 


Joseph D. Davis, Esq., Vicksburg. 

Dear Str: Tam in receipt of your kind and esteemed tavor of the 
Sth inst., and sincerely regret that Iam unable at present to return 
the money you so kindly loaned us, the more so as I fear the delay 
liay cause you some inconvenience. I had hoped to have done so 
some time ago, but the unexpected and continued downward ten- 
dency on the cotton market prevented me. It is to be hoped that 
the unfavorable accounts and prospects of the growing crops will 
check it, and that prices will improve, when I shall hope at an early 
day to refund the amount with many thanks. I never saw a more 
unfavorable season for cotton. The first planting was bedly dam- 
aged by the cut-worms. Afterwards the locusts done a good deal of 
injury, and Jatterly the incessant rains gave the grass an ad- 

vantage, but I hope by hard work to get rid of it in a short 

time. The ten dollars you loaned Edmund on his return 
from Nashatah, Florida informs me was refunded to Mrs. Porter- 
field. I presume she has forgotten to mention it to you. Florida 
joins with me in kind and sincere regards to you and yours, and 
hoping that your health may not suffer “by the very hot ouatins we 
are now having, believe me, with much respect, sincerely y 


k. C. LAU GUL [N. 
lexnibit B to X Int. No. 8 of deposition of FE. C. Laughlin. 
Diamond PLAcE, 237d Oct., 1868. 


Joseph K. Davis, esq, Vicksburg. 
Drak Str: Enclosed please find a sight draft in your favor upon 
Messrs. H. Wright & Co., Vieksburg, for two hundred and fifty dol- 


FLORIDA LAUGHLIN Vs. JOSEPH D. MITCOELUL. as 


Jars, which I hope will reach you in safety. I think the English 
and American Yankees have overestimated the crop of this 


236 year for selfish purposes, as they generally do, and should 
~ 


cotton go forward freely for the —_ 30 or 60 days, which is 
generally the case at this season of the year, prices may decline. | 
wish to hold on to as much of our little crop as | am able, in order 
to take advantage of a later or spring market. In the meantime 
should you stand in need of the balance we owe you you will please 
let me know. After the worms swept over the crop it opened faster 
than our small force could pick it out. In case an unfortuate change 
should take place in the weather, but should it remain as we have 
it at present for the next three week-, I think we shall save it all. 


_ We are well, and trust you and yours are enjoying the same bless- 


ing. Florida unites with me in kind love to Lise and yourself, and 
with kind regards to the other members of your family, believe me, 


resp’ct’y & truly, 
I. C. LAUGHLIN. 


207 ix. No. 1 to Dep. of IE. C. Laughlin. 


Sales by Wm. Laughlin & Co. of 45 bales cotton, for ac. of Diamond 
Place, to Manadia. 


13-452 42] 19 _458 “ 41] 405 41.425 
15458 4__462 445 0... os 414 
1.422 19__418 25.463 416 
11__488 18__420 24 570 32" 476) 
456 12__456 37-008 27 445 
21.455 2485 22. 410 b4_ 430 
3. 4355 _-476 hed be) 2422 
6445 460 $5__395 23.381 
20__441 17-451 29_.412 ol 424 
16 426 18__481 4200 451 45420 

4,419 4,404 138 4.054 4.240 K237 
Si belee-O,351 @ ic. 00... 6e ccc cncnccwnnwns $1,028 6] 
22 bales—9,13 *: De shinai leila YS1 58 
— 2010 19 
43 

Charges: 

| a 32 25 
Drayvage, storage, weighing, & labor __ .----- -- 21 50 
River & fire insurance, 14 on 40 bale.-------- 1S 06 
Ct, FE a seis icisint ae nisieniceis snicnitalilaitins eames 50 25 


12? O06 


Dolls 1,888 15 
E. E. 


New Orleans, Sept. 25, 1547. 
WM. LAUGHLIN & CO. 


Od 


I3S 


FLORIDA 


LAUGHLIN Vs. JOSEPH D. MITCILELL. 


Ix. No. 3 to Dep. of I. C. Laughlin. 


Sales by Wim. Laughlin & Co. of 20 bales cotton, for ac. of Diamond 
Place, to H. C. Comnack & Co. 


47-425 

6. 396 
OS 405 
G2__42? 
60__417 
o0..417 
AAO 
62.442 
48__408 
44__44] 


412.405 
94-989 
J+4__456 
O1_-456 
45-439 
49 _. 423 
o9_ 408 
46.405 
oO 448 
60.44] 


_— 


4,211 4171 


ne ae SSO 7-4 
Charges : 

Peeteetet, et OTe CN a icin ccna sicimne mmm wine 15 00 
Drayage, storage, weighing, & labor_---.---------- 10 00 
rs ? > : vt) ) 
River & fire insurance, 1); on $40.-.--.--_------- S +0 
I, TI I sinister shania iran catia staan 22 02 

y *) 

Ved 42 

NE IN uiccheisiiish Dice: ese erica inne teittel sae 825 32 


I. Ek. 
New Orleans, Sept. 50, 1847. | 
WM. LAUGHLIN & CO. 
239 ex. No. 3 to Dep. of EE. C. Laughlin. 


Sales by Wim. Laughlin & Co. of 50 bales cotton, for ac. of Diamond 
Place, to Denistown & Co. 


79-471 SU 402 “485 


(4..4388 
SO... 447 


SS__465_ 


442804 
67-445 
GS_.435 
72.427 
76__432 
85 __ 454 


4.445 


“440 
S6 438 
8§3__447 
“« __487 
66-445 
10..400 
S1L__415 
60 __490 
90) 468 


4,455 


T8__ 542 
71-475 
64__460 
91__ 426 
93448 
70_ 418 
62-459 
65__440 
“ _.428 


_ — oy 


LOTT 


15,905 (4 1Ote. 2.22 eee Lost Oo | 


FLORIDA LAUGHLIN VS. JOSEPH D. MITCHELL. 90 
Charges: 
Freight, per bill Jading.----.-.........--..----- 22 350 
| Drayage, storage, weighing, & labor.......... -.-- 15 00 
‘River & fire insurance, 1, I sealietaie inlaeapmnaniacnnaii 12 60 
II TIE ix: sk-ncecsasinsescnitincedacenlalinsibiata taaideanbisbaiak si ot 6O 
S84 70 


Doll’s 1,299 35 


New Orleans, Oct. 12, 1847. 


240 


Sales by Wm. 


10-+4_..412 


WM. LAUGHLIN & CO. 
Ix. No. 4 to dep. of I. C. Laughlin. 


Laughlin & Co. of 24 bales cotton, for ac. of Diamond 
Place, to Buck & Peck. 
105__589 98 -- 449 


241 Kix. No. 5 to Dep. of I. ¢ 
Sales by Wm. Laughlin & Co. of 18 bales cotton, for ac. of Diamond 


107_-428 101__405 115-426 
108__3983 96_ 416 Y7_-440 
95-406 110-411 115__460 
“ __430 106-2386 
102__415 109__385 
111_.416 116__412 
« _.dve 112-470 
102__ 440 94__41] 
98.422 114-400 
4,160 4,085 L770 
—_—_—_— —_———.- —— 10,020 @ Dfe..----. $926 85 
Charges: 
Freight per bill lading---- ------.----- saclasihaitaduilisen 18 00 
Dray age, storage, W cighing, er ee 12 00 
River & fire SU, BEI sis sii serie 10 OS 
CN, TE TE wis enter etiinie canton icine 25 17 
> Qe) 


Doll’s 863 60 
Ik. EF. 
New Orleans, Oct. 25, 1847. 
WM. LAUGHLIN & CO. 


’. Laughlin. 


Place, to Ravmond. 
ar 
« .-425 
157 7.4 40 
174_.465 
167-450 
178_-415 
172_-420 


(5 FLORIDA LAUGHLIN Vs. JOSEPH D. MITCHELL. 


160__425 

© wand 

L64__442 

171__4?1 

“ ..442 
174.440 


etait: a EE alsa stent ndcnshesiccen wien giinameanecalin $563 54 
Charges : 
PRE eh WATT TI is ecicewdns meiaanin 13 50 
Dravage, storage, weighing, & labor...---—------ 9 00 


maiver @ fire insurance 1J...-. .....6...n0+son- 
ie ea re ene men en oer 14 09 


44 15 


Doll’s 519 39 
K. E. 
New Orleans, Nov. Sth, 1847. 
WM. LAUGHLIN & CO. 


242 Ix. No. 6 to Dep. of FE. C. Laughlin. 


Sales by Wim. Laughlin & Co. of 22 bales cotton, for ac. of Diamond 
Place, to Odin & Co. 


137__-428 “« _.44§ __460 
__-480 158__428 “« __480 
~ 428 145-463 
147.4389 140__453 
142.441 146__448 
139 149__ 429 
14 
15 
l 


154-455 ae 


S78 411 940) 
sbiueieds basil ies 9999'@ 73. ....--- S705 35 


Charges: 
Freight per bill lading......................... 16 50 
Drayage, storage, weighing, & labor..-..--..----- 11 00 


River & fire insurance, 1 oc. ..................-. 9 24 
RAINS, Te FO sire cctcnio ys hi seeiintan sneer impale 17 608 


D4 57 


Doll’s 650 9S 
KB. 
New Orleans, Noy. 8, 1847. 
WM. LAUGHLIN & CO. 


PLORIDA LAUGILIN Vs, JOSEPH Db. MITCHELL. 97 
2-45 Exuipirr No. 7 to Dep. of E. C. Laughlin. 
Sales by Wm. Laughlin & Co., 25 bales cotton, for ac. of Diamond 
Place, to Denistown & Co. 
“ __478 202__407 187 ~- 456 
195__449 188__475 195__454 
200-418 144__458 181__-424 
178__482 “ _-468 “452 
186_-458 204__475 185.464 
192_.454 189__443 
182-490 205-402 
199__445 488 
146__457 201-463 
191__460 197-450 
4,591 4.470 220 @ Ge... .02-nnencne S678 66 
Charges: 
Freight per bill lading ~--------- ein so: 1S 7 
Drayage, storage, weighing, labor, & picking ~----~- 13 50 
River & fire insurance, 1jJj¢. on 4+ bale-_. --------- 10 50 
ee ne eee ee ae 16 97 
ao F2 
DolP?s 61S O-4 
Ik. KI. 
New Orleans, Noy. 20, 1847. | | 
WM. LAUGHLIN & CO. 
24-4 Ex. No. 8 to Dep. of E. C. Laughlin. 


Sales by Win. Laughlin & Co., 20 bales cotton, for ae. of Diamond 
Place, to Commack. 


“404 
“424 
>. 429 
9-495 
14__425 
17__400 
14 __449 
11... 391 
13.454 
6.404 
S__4158 
4.410 


10__384 
15.405 
16__421 


6é S 429 


1B—210. 


QS MLORTIDA LAUGHLIN VS. JOSEPIT Db. MITCHELL. 


7--400 


a 


Charges 


Freight per Gill MRE qian caw nndwne men so miem 15 00 
Drayage, storage, weighing, & labor.------------- 10 00 , 
River & fire insurance, 1,4, -------------..----- - §@ 
ee Ten ee 


46 20 


Doll’s 465 


are 
er 
~| 


eg 
New Orleans, Jan’y 18, 1848. . 
WM. LAUGHLIN & CO. 
245 ix. No. 9 to Dep. of F.C. Laughlin. 


Sales by Wm. Laughlin & Co. [of | 20 bales cotton, for ac. of Diamond 
Place, to Leech. 


36 430 oi --410 
«454 30 468 
28-427 08 .. 400 
5 yA 5 23...420 
$1... 400 24% ..434 
29 445 22 450 
dQO__442 34.449 
> FO 110__418 
{ 


) 
2 95 26 __478 
P24 456 2] 440 
bod. +404 
—S,710 ( 6} 


S544 90 


Charges: 


lrerght per bill lading AL a a a INT lo 00 


Drayage, storage, weighing, & labor _... ----- vagiaden, 10 00 
River & fire insurance, 1,!, ~-..--- dca alaienaenaea: 
SN, Fe ii iin se tenia ehcp he ede ie 15 62 


47 02 


Doll's 497 SS 
I. Bs. 
New Orleans, Jan’y 31, 1S48. 
WM. LAUGHLIN & CO. 


246 


Sales by Win. 


mt 
?04__414 
d14_-_-450 

nail __ 440) 
301.440 
295 _. 440 
302 __409 
292.450 
305-425 
306__433 
305. 4388 


4,297 


FLORIDA LAU tHLIn: Vs. 


JOSEPH Db. MITCHELL. {){) 


Ex. No. 10 to Dep. of E. C. Laughlin. 


Laughlin & Co. of 26 bales cotton, for ac. of Diamond 


Place, to Denistown & Co. 


DOT 458 
SOS 450 
312-426 
2965 _ 480 
2933 428 
247 +450 
bll.45] 

3-438 
304.432 
d04__ 450 


opme) 
V0 


d00_ +444 
298-455 
247-428 
d1O__421 
315__408 


299 445 


2 O82 


26 bales, wiles 11,232, (a 6] 


Charges : 


chin sili: Aaimeleaniapeseainaaliadi S702 00 


IS We Ne IN i iiss eden eindimsioncnin 19 50 
Dravage, storage, weighing, & labor..---_---.---- 13 00 
River & fire insurance, 1,4, % on $40, bale-------- 10 92 
, FE x teed: ee ceninn sitemscanincieandeeninse 17 55 


Nett proceeds 


lo. Ie 
4. Du. 


New Orleans, 


247 


lox. Ne 


— ee ee eee eee ee eee ee eee 


heb’y 21, 1848. 


GO Y7 


S641 05 


WM. LAUGHLIN & CO. 


. 11 to Dep. of FE. C. Laughlin. 


Sales by Wm. Laughlin & Co. [of] 14 bales cotton, for ac. of Diamond 


329... 420 
o17--425 
j3o00__421 
318__482 
320__420 
301-400 
325-425 
326 __4438 
327-405 
319__431 


4.228 


omni ome ( 


ae 
“ 
~] 
Ie 
scent 


Place, to Olier & Co. 


et I sik eis ss sins eaenseectaael $372 00 


100 FLORIDA LAUGILLIN VS. 


Charges: 
Freight per Stil GING 646a6cs cscs wnnnas 


i. E. 
New Orleans, Mareh 15, 1548. 

WM. 
kxuiprir fo No. 12 to Dep. of E. 


Laughlin & Co. of 90 bales 


DAS 


Sales by Wim. 


90 ditto. 


Charges: 


River & fire insurance, 1,ye.-------- ---_- 


. Tr. 
|: |: 
ae 4. 


New Orleans, October 20th, 1848. 


JOSEPIL D. 


3.411 » 45] 14__416 re 9M 
16. 4538 44. 450 19. 425 58 __388 
& 423 2 425 11__446 41_ .423 
18 _.434 (H) 885 7-458 4). 444 
17-437 22 418 PY __ 425 53 892 
3O__ 442 [2.472 15__430 3. 434 
1 406 95 452 2__425 4 509 
14.416 9—473 PR 4553 45__400 
$4] 13.421 23-417 7 -. 442 
$ _409 PO 445 1__428 yP_ 404 
1 272 4.352 $ P99 4,121 
o> 450 92 7 DR__3BO4 835 _ 432 
BO. BOS 18.421 &7__404 61.3875 
7.429 SO. 400 HO_ 424 64. 88»? 
"7_.390 G0 400 57. 429 70 411 
SY 405 8&5. 405 R2_ 402 S4. 422 
63 __417 76-420 8H 415 79__407 
a _40Ov 42..obd 74__380 71. 454 
39__ 426 S1__454 62 _422 65.404 
42 412 RR SOF DH. 448 HS 404 
1) S87 67-404 69 _400 HQ__424 
£00 4.062 4,118 
90 bales, weighing 12,923 (@ d53)______-____- | 
30 ditto, ditto 1227796 * G2... -........ 
a0 Gitlo, @itlo 710" Gh... 1.1.4... 


Freight, per bills lading--................ 
Drayage, storage, weighing, & labor__~__-___. 


II, FEI Be se siete tna sen cs aie 


MITCH 


Dravage, storage, weighing, A le cident hates 


| River & fire insurance, ei Senden deiesdvacsi aan eceaaiianinn 
CONE Te SE ieicaieennd aan 


KELL. 


ao 
—- w 


— 


Doll’s 889 32 


32-370 
1.3875 
30.3867 
$4 406 
47__4553 
40__408 
48_ 455 
35404 
54. 408 
po 416 
4 O6V 
ee S710 
Go) 


iO 
SO 


eyed 
eed 


——_—— — — = 


Hv 
OO 
65 


40 


Doll’s 


WM. LAUGHLIN & CO. 


LAUGHLIN & CO. 
©. Laughlin. 


cotton, for ac.of Diamond 
Place, to Buck & Peek. 


2015 02 


186 55 


1,828 49 


mene Sr em tee eee ee 


i th es neat 


~ oO yee ee — 


FLORIDA LAUGHLIN Vs. JOSEPIT D. MITCHELL. 10] 


249) Ex. No. 18 to Dep. of IE. C. Laughhin. 


Sales by Wm. Laughlin & Co. of 40 bales cotton, for ae. of Diamond 
Place, to Heimer. 


114.453 
126__465 
125__+456 


98 _ 445 110__390 03-447 127__4388 
114__414 117_.426 106__416 J2__ 465 
124__ 449 94.415 101_.4385 102__447 

95..-468 109__447 110__425 97 __ 44? 
103_-415 129__445 128_. 448 123__460 

97-410 120__465 91_.453 116__426 
105__425 115__401 108 __424 127_-428 

4,399) 4,315 4,358 4,400 
Betel, 17,472 Toe. @ Gb. ~ -vcwn cnnncwnins aiatialeca SS05 4 
Charges: 
Freight, per bill lading----.---.-----.-------- 30° 00 

Drayage, storage, weighing, & labor_---._ ------ 20 OO 
River & fire insurance, 1ji5¢.------------------ 10 50 
Commission, 23 % ----------..-- i ciichaiemmeialt 22 40 


I. i 
4 4 
de de 


New Orleans, October 50th, 1848. 


2P5U 


Sales by Wm. Laughlin & Co. of 85 bales cotton, for ac. of Diamond 
Place, to C. Moore. 


112-437 
107__428 
104__ 465 


100_.450 
115. 449 


150__486 


117-425 
96__ 425 
122. 446 


S2 VO 


Doll’s 812 54 


WM. LAUGHLIN & CO. 


Ex. No. 14 to Dep. of E. C. Laughlin. 


135__440 “<“ _.438 «448 151-456 
159_ 465 “ 442 lo9__454 “ _.449 
165__ 450 164_ 418 141__450 145-451 
142__448 «497 157-445 “ 439 
160__470 154-416 162__385 147-426 
151-392 1o3_ 475 “ _ 465 
ce AAO “* 448 146__421] 
* 008 150__443 140.425 


“« __460 
+ . we 


4,540 


1387_-455 
1o2__ 446 


4,427 


oyere 
4 379 ce] 2 


102 PLORIDA LAUGHLIN VS. JOSEPH D. MITCILELL, 


Weighing 15,284 pounds (@ 43¢..-------------- 706 8S 


Charges : 


Freight, per Dill tediae...2.<o. -o.... ...... ---. 20 Zo 
Drayage, storage, weighing, & labor.-------- iw = : 
River and fire insurance, 1,iye.---------------- 9 19 
RIE TI ose chad ict iene assim tn tac mi seeotinn 17 67 


TO 6] | 


Doll’s 636 27 — 
Ki. E. | 
New Orleans, 20 November, 1848. 
WM. LAUGHLIN & CO. 
25] Ix. No. 15 to Dep. of EE. C. Laughiin. 


Sales by Wim. Laughlin & Co. of 1 bale wool, for account of Diamon- 
Place, to Buke & Leslie. 


1 bale weighing 548 pounds (@ 6}--_..--------.------ S36 US 


Charges: 


Petal, ih We TI oi iciccseecitceivinntin: weenie iene aceite 40 | 
Drayage, storage, & labor.-.---------- iiliccisnes isla ee 
aver & fire memes, bwat.« <nccnwnn cde ccwennwe OF 
I TE 6 aries aiairier ne niacin nd we itilnieene 92 a 
— 2 of 
NOE PPOCCOES kk oiiinsccmen su eae Pe b4 44 
i. E. 
New Orleans, November 22, 15-48. . 
WM. LAUGHLIN & CO. 
22 lex. No. 16 to Dep. of EK. C. Laughtin. 


Sales by Win. Laughlin & Co. of 26 bales cotton, for ac. of Diamond 
Place, to Denistows & Co. 


184__400 LSU __440 171.385 

187__391 172-440 173__420 

174__ 406 167.455 177-401 

LSS__594 191__440 178__400 

185..401 —-189..4384 183396 e | 
175.383 170__487 179__405 


176.396 190__ 400 
LSO__390 165_ 441 


182 ._39] 160 __450 
IS] __3S] 167.448 
3.933 4.383 2 407 


— — —— 10,725 pounds (@ 5__- $036 15 


FLORIDA LAUGHLIN Vs. JOSEPH MITCHELL. 


Charges : 


Freight, per bill lading........ .. ....-....-...... 19 50 
Drayage, storage, & weighing & labor .----------- 13 00 
Riyer & fire insurance 1,¢. -------------------- 6 8d 
Comnnission, 23@ 2.--.------------ in eininaanendaaeeee 13 40 
92 To 
Doll’s 485 40 


I. E. 
New Orleans, 30 November, 1548. 
WM. LAUGHLIN & CO. 
255 ix. No. 17 to Dep. of IE. C. Laughlin. 


Sales by Wm. Laughlin & Co. of 25 bales cotton, for ac. of Diamond 
Place, to Odin & Co. 


« =-420 © 14005 425 
192-415 “401 418 
205 --¢ “ __400 446 


‘ "400 202-425 420 

ce t01 204__571 406 
195__418 214__412 

“ 433 216__461] 
200__415 194__391 
199__416 176__412 

« 408 209 _408 


4,174 4,125 2.118 
— 10,415 pounds, 5}e, ---- D46 79 
Charges: 
Freight, por bill ladimg................-.sssnscune I 7S 
Drayage, storage, weighing, & labor__-------.---- 12 50 
River & fire insurance 1 iP cin:iiscibeansectnesiastais icicuiateedaeaeaie 6 70 
| ee nmr 15 65 


Db1 68 


Doll’s 495 16 
K. FE. 
New Orleans, December 12, 1S4S. 
WM. LAUGHLIN & CO. 


254 lex. No. 18 to Dep. of Ik. ©. Laughlin. 


Sales by Wm. Laughlin & Co. of 17 bales cotton, for ac. of Diamond 
Place, to Mauran & Co. 


I. 464 48S 
462 456 
446 465 
AT? YOO 


chides dee 


OP le eo eS Beane, 


457 
47] 
472 
ABA 
DOO 
46-4 


4,672 


47? 
AOD 
450 


3,206 


KLORITDA 


7,968 (@ de. 


Charges : 


LAUGHLIN VS. 


HELL. 


I). 


JOSEPTI MITC 


me em ee ee ee 


PORE OF TREE CIN ssacecnicniin nic sitar i iaicnpnsinaicemiecne 12 75 
Drayage, storage, weighing, & labor_------------- 8 30 
ever a Tire IORTRNOE.. 2 nnn sins howe rennnnsnne 4 68 
Se Re nn En ee ae ae 9 96 


L. E. 
New Orleans, Jan’y 10th, 1849. 


9.) 


$598 40 


35D 89 


Doll’s 362 51 


WM. LAUGHLIN & CO. 


kx. No. 19 to Dep. of E. C. Laughlin. 


Sales by Wim. Laughlin, & Co., 26 bales cotton, for ac. of Diamond 


Place, to Buek & Peek. 


446 455 ay 
462 4S] 30 
4356 495 4?() 
458 449 480 
455 435 470 
445 445 480 
ATS 460 
46] 426 
470 23 
447 bod 
15381 84,022 2,739 
Charges: 
Ireight per bill lading ~~_-. Pa Ce Oe oe 19 50 
Drayage, storage, weighing, & labor_.-_--.------ 15 00 
River «& fire insurance-_-___......-. viaasaisateteilctis tnabiaiaalia ad 6 83 


(commission, 2) 4% 


lh. E. 
New Orleans, March 7, 1849. 


Cl tele ee ee ee eee 


6 16 


Doll’s 617 O02 


WM. LAUGHLIN & CO, 


JOSEPH D. MITCILELL. 105 


LAUGHLIN Vs. 


FLORIDA 
256 xu. No. 20 to Dep. of E. C. Laughlin. 


Sales by Win. Laughlin & Co. of 20 bales cotton, for ac. of Diamond 
| Place, to Sanchez. 
461 454 
435 1lo__445 
4433 o--440 
+48 6-455 
436 “ 418 
463 10__363 
414 12__444 


2__468 17--438 
14__483 “« 429 
8.457 16 .-460 
10 

4,456 4,327 

8,783 @ 103___-..-_.____.-. aN S000 25 
Charges : 

reight per bill lading --.----.---.-.---.------ 15 00 
Drayage, storage, weighing, and labor----------- 10 00 
River and fire insurance, 45 on bale ------------ S 40 


9? SW 


CN, TF nine iricnininainiihs Sabiaiiadaimimede 


Doll’s S44 35 
ke. E. 


New Orleans, October 9, 18-49. 
WM. LAUGHLIN & CO. 


257 ix. No. 21 to Dep. of I. C. Laughlin. 


Sales by Wm. Laughlin & Co. of 25 bales cotton, for ac. of Diamond 
Place, to Sanchez. 


«450 * wae o11__-451 
«443 * 462 9 415 
4?__427 30-450 “ __424 
30__ 451 “« _.429 33-438 
37-409 32-402 e409 
20-475 “« 424 
48 _..43 * .4lo 
41__408 36__418S 
“ 415 “442 
44__459 “ _ _496 

4,377 4,266 2117 


11—210 


1,076 Ibs. (a 93___- 


$1.049 10 


canescens ere! 


106 PLORIDA LAUGHLIN VS. JOSEPH Dp. MITCILELT. 


Charges: ). 
Peck’ Wer DHEe CR knew dinnndckwemninwcwas 1S 75 
Dravage, storage, weighing, and labor_-..22-----.- 12 50 | 
River & fire insurance, 1,}) on bale ----~------- 10 50 = 
CSS FE kc tei ai Ride micin wwe 26, 25 
O77 YS 


Doll’s OS] 12 : 
Ke. Ek. eo 
New Orleans, 26 Oetober, 1849. , 
WM. LAUGHLIN. 


a , ill — — 
258 Ix. No. 22 to Dep. of F.C. Laugilin. 
Sales by Wm. Laughlin & Co. of 25 bales cotton, for ac. of Diamond 
Place, to Hiddleston. 
/ 
JOO “458 HS_-418 
4448 97-450 02-440 
“ __426 * LAOS 428 
90 465 O67. 420 
42.425 “424 
429) 05.408 
5S_ 420 bo 448 
AQ... 498 HI 420 
«weno 18.383 i 
(62__384 $ +09 
4,209 4.252 1,285 
———— ———— — 9 724 Ibs. (a 10e.. 2 72 40 
Charges : 
ee | ne 17 25 
Drayage, storage, weighing, & labor---.---------- 11 50 
River & fire insurance, 13 on bale ----~--~------- 9 6S 
AN, Sie sca sa ecoln se i atid hla tenn stecvew conic 24 5] 
62 74 
Doll’s 909) 66 : 
i. KB. | 
New Orleans, Nov. 13, 18-40. 
WM. LAUGITLIN & CO. 
I5Y lux. No. 25 to Dep. of E. C. Laughtin. = 
Sales by Wm. Laughlin & Co., 17 bales cotton, for ac. of Diamond i 
Place, to Sanchez & Ginein. ‘ ' 
‘ 439 HOO \ 


400 
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10) 130 
422 23 
JOO 
450) 
139 
4,578 3,008 
- ~ welghing 7,401 (a 10te._~.-- eT ee 
Charges : 
Freignt, per bill iading.._.................~...«.. 12 7 
Drayage, storage, we-ghing, & labor__----..------ S50 
River & fire insurance, 154) on bale.-------------- 715 


UCeleeenneteth, Fi - skins ncnns semen een SOOM 


107 


(OL 67 


47 44 


Doll’s 714 28 


kK. E-. 
New Orleans, December 19, 1544. 
WM. LAUGHLIN 


260 ix. No. 24 to Dep. of EC. Laughtin. 


& CO). 


Sales by Wim. Laughlin & Co., 30 bales cotton for ac. of Diamond 


Place, to Odin & Co. 


102__-448 + aoe “« _.460 
S7 420 97-408 1]/4_.455 
‘443 9Q__428 101__445 
490) 9] __ 458 “ ..420 
“  _ 460 “ 438 109.433 
92 ..393 «+70 115.428 
SY__418 “AOD L05_ 430 
105-405 G)__421 112__454 
105-438 100__451 $5415 
“ ..443 9 450 115_.425 
4.276 4.174 4.324 
— —_——— ~ 12. 774 (@ 113---- $1,427 O07 


( ‘harges 


Freight, per bill lading ........................ 22 oD 
Dravage, storage, we ighing ne 15 00 
River & fire insuranee, 1 on bale ~~. 2. 12 60 
Commission, 23 % ..-..-----..-- \diteaintie taba 30 SO 


1437 OF 


Doll's 


Ike. ik. 
New Orleans, 19 March, 1850. 


WM. LAUGHLIN 


41 17 
& CO. 
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26] Ex. No. 25 to Dep. of IX. C. Laughlin. 


Sales by Wm. Laughlin & Co. of 20 bales cotton, for ac. of Diamond 
Place, to Charles Odin & Co. 


13. 44S © 460 
S...42a i}. 49; b 
{41S as 70) 


425 11.450 
YQ 428 ]__420 iw 


yo Ad 420 
‘450 PO 590 
_400 4-416 
L4_ 445 iv--416 
11906 1 PO? 
— ——— $108 pounds (@ lo}. 2-222 2---. 141 S38 


Charges : 


Peowrut per Oil Satie ...... 6. 2606s oi- cu... 15 OO 
Dravage, storage, weighing, & labor-.---------- 10 OO 
River & fire insurance, 1}% on bale ----------- 10. 58 
IE Tie OF nck on oemnenene cenicmaealin 28 59 
64 08 
Dolls LOTT 75 — 


Bb. i. 
New Orleans, October 11, 1850. 
Ppro.: WM. LAUGHLIN & CO. 
JAS. FE. DUNILAM. 


262 lex. No. 26 to Dep. of I. C. Laughlin. 


Sales by Wim. Laughlin & Co. of 20 bales cotton, for ac. of Diamond 
Place, to Poutts. 


ot. 457 o2__416 
HO 410 Ho 415 
O56 59S TO 3596 
64.445 63.392 
oo—-401 6-408 
69-459 59_. 409 a 
1 ~-426 62__ 445 
61 454 a. 410 
68.3938 O11 409 
67-415 39] 7 
L1QS 4.095 


—— weighing 8,291 @ 13) -_.. -_-. $1,088 18 
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Charges: 
Freight per bill lading-~---.-.---------- Folios 15 00 
Drayage, storage, weighing, & labor-2-----.---- 10 00 
River and fire insurance, 1,})----------.. ni laaclacias 10 50 


ee enn nes 27 20 
62 70 


a Oe a 


| Dae On | 
New Orleans, Nov. 27, 1550. 
Ppro.: WAM. LAUGHLIN & CO. 
JAS. EK. DUNHAM. 


POs» And on the loth day of May, A. D. 1882, the « deposition of 

Mrs. Florida Laughlin, a witness in her own behalf in said 
cause, was filed in the office of the clerk of said court, and is in’ the 
words & figures following, to wit: 


26-4 Uxirrep STATES OF AMERICA, 
Southern District of Mississippe : 


FrLornip- LAUGHLIN 
US, :' Equity. 
Joe D. Mircuenn ef al. 


Be it remembered that on this 27th day of April, A. D. 1S82, pur- 
suant to notice duly given, there was produc ed before me, the under- 
signed, examiner in equity of the circuit court of the United States 
for the southern district of Mississippi, at Diamond landing, in said 
district. Mrs. Florida Laughlin, a witness in her own behalf, whose 
deposition will be read in evidence on the trial of the above-stated 
cause, who, being by me first duly sworn, in answer to the interroe- 
atories and cross-interrogatories propounded to her, deposes and 
says as hereinatter written. 


Interrogatories propounded to Mrs. FLoripa LAUGHLIN : 


Int. 1. What is your name, age, and residence ? 
Int. 2. Of what State are you a citizen? 
265 Int. 5. What relation are you to the late Mr. Joseph E. 
Davis? 

Int. 4. Were vou present at the sale of Diamond Place in 1546, 
when Mr. Joseph I. Davis became the purchaser? And, if you were, 
state at wWhiose instance he was induced to purchase: what, if any, 
understanding was had with him about the purchase, whether any 
one else wished to purchase, and, if they did, why did the ‘vo hot pur- 
chase. | 

Int. 5. State, if vou can, on what terms and on what understand- 
ing, if anv, did Mr. Davis purchase Diamond Place. 

[nt. 6. How did vou propose to pay these debts ? 

Int. 7. Were there or not any payments made in this way: and, 
if so, “ines, how much, and in what way ” 

Int. 8. State whether or not vou and Mr. MeCaleb, in his lifetime, 
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and then you, and then Mr. Laughlin and you worked to this end, 
whether or not you eeconomised and endeavored to bring about 
this repayment, and whether or not vou acted on the idea 
266 that if vou did so the place would be yours? 
Int. 9 Didor did not Mr. Davis at any time from the sale in 
Is46 and purchase by him up to the time of the signing of the 
lease, In LSOS, ever give vou to understand that vou were mistaken 
in this idea of redeeming the place ? 

Int. 10. Was Mr. Johnathan MeCaleb aman of means or not, and 
could he have purchased the property if lie so desired ? 

Int. JI. Narrate fully and particularly all the circumstances 
touching the lease and the acknowledgement of it by you and Mr. [.. 

Int’v 12. State whether or not the understanding with Mr. Davis 
Was that you were to have a life estate in Diamond Place or that it 
Was to be yours absolutely after the debt was paid. 

lnt'y 13. Can vou or not state whether the fact of Mr. Davis’ in- 
tention to purchase for you became known to the bystanders and 

Whether or not tt had any effect on the bidding % 
207 Ans. to Int. 1. My name is Florida Laughlin; age, 60, and 
my residence Is Diamond Place, Miss. 

Ans. to Int. 2. Pennessee; have been a citizen of ‘Pennessee about 
years. | declared my intention to become a citizen of ‘Tennessee 
in IS7S, and we did intend to b-y a home there, but it so hap- 
pened that we have been unable to do so. We intended to buy a 
residence there when we first went there, and Mr. Laughlin had two 
or three in view and the owners said they would write him about it, 
but they have not done so vet, but it is still our imtention to buy rey 
summer residence there. 

Ans. to Int. 5. [fis daughter. 

Ans. to Int. 4. [was at home. The sale took place some distance 
from the house. [Twas on the place. Mr. Davis was induced to 
purchased by me. | induced him to doit. Heat first was reluctant 
to buy the place, but after a great deal of persuasion he consented. 

Mr. Johnathan MeCaleb, the uncle of Mr. David MecCaleb. 
265 wanted to buy the place in, because Mr. McCaleb preferred 

that Mr. Johnathan MeCaleb should buy it in than my father. 
Johnathan MeCaleb and Mr. MeCaleb were very much attached to 
each other. At first Mr. David MeCaleb was opposed to my father 
buying it in, and PT was cqually opposed to his unele buying it in, 
because | thought he would give us only a life interest in it. T be- 
lieve that at the time, but [ believe on Mr. McCaleb’s pursuasion, 
his uncle would have allowed lim to redeem it. 

Ans. to Int. 5. With the distinet understanding that as soon as 
the debts were paid he would give me the title. IIe was buying 1 
In for me. 

Ans. to Int. 6. With the proceeds of the place. 

Ans. to Int. 7. Yes, sir; from the very beginning. Commencing 
at the year of the sale and continuing until [ signed the deed. I 
cannot estimate how mueh was paid tn this way, but [ know that all 
proceeds of the place not used for our immediate expenses and those 
of the place went to pay the debt. 
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P69 Ans. to Int. 8. It was our constant and sole object. We 
economlsed in every possible way, and as an evidence of this, 
In 1856, when Mr. Lauehlin wished to visit relations in.dreland, he 


sold property he had in Louisiana in order to bear the expense 


rather than take any of the procecds of Diamond Place from the 
payment of the debt. 

Ans. to Int. 9. Never; never once. On the contrary, once or twice, 
when I urged my father to make out the title in my name, he told 
me he thought it was more for my interest to wait awhile, but hie 
never once told me he did not intend to give it to me. 

Ans. to Int. 10. Ie was very wealthy. 

Ans. to Int. 11. My father had been very ill for a long time, and 
on this occasion | had been down to make him a visit. I reached 
the Hurricane in the evening, and almost Immediately my father 
asked me where was Mr. Laughlin, that he did not accompany mie? 

[ rephed that I left him at home. Hle directed me to send 
270 for him immediately. Phe next morning Mr. Laughlin came 

down. After he had been there a short time my father re- 
quested us both to walk into the office. He then handed me a 
paper and desired me to read it aloud, which J did. After doing so 
Il was perfectly thunderstruck, and said to my father, Is not this 
taking away from me my home? [le rephed, It insures your 
safety. - asked if he was taking it from me for Lise and Joe 


Mitchell, adding, [ think, Papa, you are certainly doing enough’ 


for them in giving them the Hurricane and a place on the 
bavou. The place on the bayou is worth quite as much as my 
home. He said they might not like to dispossess their father, and 
| added, Neither do I wish to dispossess my husband. He said, 
That is it: it will go to strangers. After awhile it began to rain, 
and he became very nervous and excited. The office was some 
distanee from the house, but, im his slippers and dressing-gown, 
without his hat, he took me by the arm, urging me fo, through the 
rain, to sign the deed. T entreated him by every argument not to 
com pel me to the act. Heonly grew more vehement, and, in 
271 dread from some accident bet: alling him from excitement, | 
accompanyed him and did what he asked. Afterward I re- 
turned to the house and found my stepmother and another lady 
sitting together. My stepmother looked up as I entered, and, seeing 
my face, said, | hope vou have not been doing something vou ought 
not to have done: and I replied, | have done what I was compelled 
to do. It was still raining, but | ordered my earriage and was tak- 
Ing leave of my stepmother when my father came in and urged me 
not toge. I told him I was going and would never return, and | 
never did. My father had written to me repeatedly that he wanted 
me to have the deed recorded, and stated if [did not he would put 
an overseer upon the place: that is, take it away from me: so Mr. 
Lauehblin and T went up to Vicksburg and acknowledged the deed. 
I did not have an idea that there was any way in the world that it 
could be avoided. | never really believed that he would. final-y 
take the place from me. 
242 Ans. to Int. 12. Absolutely. On the day of the sale My, 
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Johnathan MecCaleb, my father, and I were sitting together, 
perhaps it was just before the sale. I was greatly distressed, for Mr. 
MeCaleb was so, and my father remarked to me, I thought you were 
a braver woman. 1 told him I could hardly see how any one could 
be brave under the circumstances. He turned to Mr. McCaleb and 
said, 1am buying in this property for Florida, and when the debts 
are paid will make out the title in her name. Mr. McCaleb .asked, 
Why not in David’s, as well? My father said, Because it would be 
liable for his debts. 

Ans. to Int. 15. It was universal-y known and the bidding was 
ereatly influenced by it, and all the gentlemen remarked that the 
property went exceedingly low because my father stated he was 
buying it in for my benefit. 

Defendants’ counsel declines to cross-examine this witness. 


FLORIDA LAUGHLIN. 


270 And Ido hereby certify that the foregoing deposition was 

by me written down in the presence of said witness, and after 
having been read over in the hearing of said witness was by her 
signed In my presence. 

And I do further certify that there was present at the taking of 
said deposition Murry F. Smith, Esq., of counsel for complaimant, 
and Albert M. Lea, Esq., of counsel for defendant. 

Wituess my hand this 27 day of April, A. D. 1882. 

J. M. McK EE, Hraminer. 


iled May the 15th, 1882. 
J. M. McK EER, CVA. 


And on the 15 day of May, A. D. 1882, the deposition of I. C. 
Laughlin, Jr, a witness for the complainant in the above-stated 
cause, Was filed in the office of the elerk of said court, and is in the 
words & figures following, to wit : 


24-4 UNITED STATES OF AMERICA, 
Southern District of Mississippi: : 


KrORIDA IJAUGHTLIN 
rs. In Hquity. 
Jor D. Mirrenent et al. 


Be it remembered that on this 28th day of April, A. D. 1882, pur- 
suant to notice duly given, there was produced before the under- 
signed, examiner in equity of the circuit court of the United States 
for the southern district of Mississippi, at Diamond landing, in said 
district, Revd I. C. Laughlin, a witness for the complainant in the 
above-stated cause, Whose deposition will be read in evidenee on the 
trial of said cause, who, being by me first duly sworn, in answer. to 
the Imterrogatories and cross-interrogatories propounded to him, 
deposes and says as heremafter written. 
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To Rev.-Mr. LAUGHLIN : 

Int. 1. What is your name, age, and occupation, and residence ? 

Int. 2. Did you know the late Mr. J. Ik. Davis? 

: Int. 5. Do you or not know anything about the execution 
275 of the instrument marked Exhibit “Io” to Bill by Mr. and 

Mrs. E. C. Laughlin in Decem., 1858? If yea state what vou 
know as fully and particularly as you can. 

Int. 4. Who was at Hurricane when you and Mrs. Laughlin went 
there, and who when you left ? 

Int. 5. Can you sav whether or not Mrs. Laughlin’s health was 
affected in any way after this visit to Hurricane ; and, if so, in what 
Way? 

Cross-interrogatories: 


X Int. 1. How long have you been an inmate of your aunt's 
family ? 

X Int. 2. Of what State are your aunt and uncle citizens and resi- 
dents ? 

X Int. 5. What is the condition of your aunt’s health now ? 


Answer to Interrogatories. 


Answer to Int. 1. Name is Edmund C. Laughlin: age, 45; Dia- 

mond Place; occupation, the ministry. 
Answer to Int. 2. Yes, sir. 

276 Answer to Int. 3. I went with Mrs. Laughlin to Hurricane, 

as | understand she went for the purpose of seeing her father, 
who was reported sick. She came to me in the evening and told 
me I was to go back to Diamond Place and send my uncle down to 
Hurricane; I think this was the evening of the same day we went 
down to Hurricane. Mr. Laughlin went down the next morning to. 
Hurricane, as requested ; [ am under the impression that they re- 
turned both that same day; the weather was very bad at that time. 
When they returned I noticed that something had happened to 
cause Mrs. Laughlin to look very sad, and I did not know what it 
was until she explained about the signing of the deed. I went to 
college early in the following vear, and left Mrs. Laughlin still 
greatly depressed from the same cause. 

Answer to Int. 4. Dr. and Mrs. Ledvard, Mr. Davis, Mr. Cox, and 
the family of Mr. Davis. composed of Mr. and Mrs. Davis, Joe and 
Lize Mitchell; I think that is all. 

Answer to Int. 5. Her health was decidedly affected, so riueh so, 
as I understood from Mr. Laughlin, that he was obliged to take her 
away the next summer. L met them at Fredrick’s Junction, and 
traveled with them through the summer, and | saw that Mrs. 

Laughlin’s spirits were much affected. 


Q-- 


ra Cross-examination by Mr. Lea, of counsel for def'ts: 


Ans. to Int. 1. Over 50 years. | 
Ans. to Int. 2. Tennessee; he is a voter in Tennessee, | think : he 


15—210 
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is not here: | do not know that he is a voter in Tennessee; do not 
know the the opportunity ever offered itself. 
Ans. to Int. 3. [T suppose I might say it is good. 


EC. LAUGHLIN, Jr. 


And I do hereby certify that the foregoing answers were written 
down by me in the presence of said witness, and after having been 
read over by me in his hearing the same was by him signed by him 
in my presence; and [I do further certify that at the taking of said 
depositions there was present Murrey F. Smith, esq., of counsel for 
complainant, and A. M. Lea, Esq., of counsel for defendant. 

Witness my hand this 28th day of April, A. D. 1882. 

J. M. McKEE, Leraminer. 


liled May 15th, A. D. 1882. 
J. M. Mek ER, CUA. 


Jeff. D. Laughlin was filed in the office of the clerk of said 
court in said cause, and is in the words and. figures following, 
to wit: 


240 UNiteD STATES OF AMERICA, 
Southern strict of Mississippr : 


FLORIDA LAUGHLIN 
US. ~ Nquity. 
Jor D. Mrrenenr etal. J 


Be it remembered that on this 28th day of April, A. D. 1882, 
pursuant to notice duly given, there was preduced before the under- 
signed examiner in equity of the cireuit court of the United States 
for the southern district of Mississippi, at Diamond landing, in said 
district, Jeff. D. Laughlin, a witness of the complainant In the 
above-entitled cause, whose deposition will be read in evidence on 
the trial of said cause, who, being by me first duly sworn, in answer 
to the interrogatories and cross-interrogatories propounded to him, 
deposes and says as hereinafter written : 


Interrogatories Propounded to Mr. Jett. Laughlin. 


fut. 1. What is your name, age, residence, and occupation ? 

Int. 2. State whether or not you recognize the handwriting of the 
letter marked Exhibit “A” to direct int. to Mr. E. C. Laughlin; 
and, if so, whose handwriting is it?) [Tow came vou to write or 

COPY it? 
ISO Int. 5. State whether or not you are in the habit or have 
at different times copied letters, &c., for Mr. and Mrs. Laughlin. 

Int. 4. Can you say what became of the original letter? 

Int. 5. Is it not the habit or custom of Mr. and Mrs. Laughlin to 
mail the originals of which you have made copies ” | 


7S And on the 15th day of May, A. D. 1882, the deposition of 
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Cross-interrogatories Propounded to Mr. Jeff. Laughlin. 


N Int. 1. Do you know whether the original of this letter was 
ever sent to Mr. Davis? 
~X Int. 2. Please state when you made this copy. Did you copy 
postseript and the letter at the same time? 

X Int. 3. Are you a citizen of Tennessee ? 

XN Int. 4. Are vou now a member of vour aunvs family, and how 
long have you been a member of her household ? 


Mr. Jerr. D. LAUGHLIN, a Witness for the complainant, being first 
duly sworn, in answer to the interrogatories propounded to him, 
deposes and says: 


1. My name is Jefferson Davis Laughlin; age, 38 years on 28 next 
September; residence, Diamond Place; occupation, planter. 
2s] 2. I] have examined said exhibit; it isin my handwriting ; 
| copied it at the request of my uncle, E. C. Laughlin, Sr. 
3. Very frequently, whenever they have any letters or bills they 
wish copied they generally get me to do it. 
4. [ cannot. 
». [tas their habit. 


Cross-examination : 

1. No, sir, | do not; I think it was; Iam almost positive it was. 

2. I don’t remember ; 1t was some years ago ; think 1t was about 15 
vears ago, but am not certain. [remember that I had to go to my 
aunt to get her to help me make it out. I copied the letter and the 
postcript at the same time. 

3. No, sir. 

4. Tam now; and on the 18th of July it will be 27 years. 


JERR. D. LAUGHLIN. 


282 And I do hereby certify that the foregoing answers were 
written down by me in the presence of said witness, and be- 
ing read over to him were by him signed in my presence. And I 
do further certify that at the taking of said depositions there was 
present Mr. Murry I. Smith, sq., of counsel for complainant, and 
A.M. Lea, Esq., of counsel for defendant. 
Given under my hand this 28th day of April, A. D. 1552. 
JAS. Meck EK, Eraminer. 
Filed May 15, 1882. 
J. M. Mchk EE, Clerh. 


And on the 15th day of May, A.D. 1882, the deposition of Louisa 
Neil, a witness for the complainant, was filed in the office of the clerk 
of said court, and is in the words and figures following, to wit: 
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ISS UNITED STATES OF AMERICA, 
Southern District of Missi issippl: 


lLORIDA LAUGHLIN ) 
US. - Equity. 
Jor D. Mircuenn ef al. | 


Be it remembered that on this 28th day of April, A. D. 1852, pur- 
suant to notice duly given, there was produced before the under- 
signed, examiner in equity of the circuit court of the United States 
for the southern district of Mississippi, at Diamond landing, in said 

district, Louisa Neil, a witness for complainant in the above- 
YS4 stated cause, whose deposition will be read in evidence on the 

trial of said cause, who, being by me first duly sworn, in an- 
swer to the interrogatories and cross-interrogatorics propounded to 
her, deposes and says as hereinafter written. 


Interrogatories Propounded to Louisa Neil. 


Init. :. What is your age, name, residence, and occupation ? 


Int. 2. How long have you resided at Diamond Place? Were 
you ho when the sale of Diamond Place took place ? 

Int. 3. Did you know Mr. J. E. Davis or not, and did you or not 
know Mr. Johnathan McCaleb ? 

Int. 4. Did vou or not hear Mr. Davis say anything on the day of 
the sale about his buying Diamond Place; if so, what did he say, 
when did he say it, and to whom ’? 

Int. 5. Did or did not any other persons bid for the land and 
negroes at the sale besides Mr. Davis ? 

lnt.6. What property did Mr. MeCaleb bid for? 

Int. 7. Were you or were you not here at the time Mrs. Laughlin 
went to Hurricane and signed the instrument marked Exhibit : “i 

to the bill? 
285 Int. 8. Why or for what purpose did Mrs. Laughlin go to 
Ifurricane ? 

Int. 9. Can you say whether or not Mrs. Laughlin’s health was in 
any way affected after this trip to Ifurricane; and, if so, in what 
way ¢ 

Cross-Interrogatories : 


X Int. 1. Where did the sale of the place occur? How old were 
you then? Who made the sale? Who have you talked to recently 
about the sale. 


A int. 2. a often did Mr. J. E. Davis visit the Diamond Place ? 
XN Int. Can you recollect exactly what he said at the sale? 


Were you in the overseer’s house when the sale was made? How 
many were in the house at the time? 


Answers to interrogatories : 


Ans. to Int. J. Louisa Neil: residence, Diamond Place. I think 
fam 56 years old. [am a cook now for Mrs. Laughlin. Have been 
living on Diamond Place since I was ten years old. 


*.. 


~4 


*.. 
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Ans. to Int. 2. Yes, sir. 

Ans. to Int. 3. I did. I used to belong to him and he gave 
286 meto Mrs. Laughlin. I knew Mr. Johnathan MecCaleb. 
e Ans. to Int. 4. [ did. He said he bought it in for Mrs. 
Laughlin. Ie said it there where the salewas. There were a good 
many white people there, but they are all dead now. Mr. McDowell, 
the overseer on the place for 8 years, was there. 

Ans. to Int. 5. None but Mr. Johnathan MeCaleb. 

Ans. to Int. 6. He did for the place. I don’t remember whether 
he bid anything for the negroes or not. 

Ans. to Int. 7. I was here; I did not go with her. Mr. Edmund 
Laughlin, Jr., went with her when she first went there. I think 
voung Mr. Laughlin came back for him and he then went there; | 
think he did. 

Ans. to Int. 8. Her father was very sick and he sent for her. 

Ans. to Int. 9. She seemed to be out of her mind. I know they 
had to carry her away that summer; she was not well; she seemed 
to be grieving. 


Cross-examibnation: 


Ans. to X Jnt. 1. Over in the overseer’s house, Mr. MeDowell’s, in 

the quarter. I was 20 years old then. I don’t know who 

287 ~~ sold the place, it has been so long. I have not talked to no- 

body about this matter recently until vou all come. Mrs. 

Laughlin found out that I knew something about [it]; she thought 
I had forgotten it. 

Ans. to X Int. 2. He used to come here right often to see his 
daughter. 

Ans. to X Int. 5. I could no remember everything he said. I was 
not exactly in the house when the sale was made; | was on the out- 
side; all Mr. McCaleb’s people were in the house. There were over 
a hundred there, black and white. 

LOUISA NEIL. 


And I do hereby certify that the foregoing answers were written 
down by me in the presence of said witness, and, after having been 
read over by me in her presence, the same was by her signed in my 
presence. And I do further certify that at the taking of said depo- 
sitions there was present Murry I*. Smith, Esy., of counsel for com- 
plainant, and A. M. Lea, Esq., of counsel for defendant. 

Witness my hand this 28th day of April, A. D. 1582. 

J. M. McK EE, Lvraminer. 


Filed May 15, 1882. 
J. M. MckERK, CUk. 


288 And on the loth day of May, A. D. 1882, the deposition of 

Thos. Rigby, a witness for the complainant, was filed in said 
said cause in the office of the clerk of said court, and is in the words 
and figures following, to wit: 
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289 SO UNITED STATES OF AMERICA, 
Southern District of Mississippe : 
lLORIDA LAUGHLIN 
US. > Equity. 
Jou D. Mrrenens ef al. J 


Be it remembered that on this 27th day of April, A. D. 1882, pur- 
suant to notice duly given, there was produced before the solange. 
examiner in equity of the cireuit court of the United States for the 
southern district of Mississippi, at Vicksburg, in said district, Mr. 
Tros. Rieny, Esq., a witness for the complainant in the above-stated 

cause, Whose de position will be read in evidence on the trial of said 
cause, Who, being by me first duly sworn, in answer to the mterroga- 
tories and cross-interrogatories propounded to him deposes and says, 
as hereinafter written : 

Int. 1. What is vour name, age, residence, and occupation ? 

Int. 2. Are vou or not familiar with the value of slaves and land 
in 1846 in this section of the country—that is to say, in Warren 
county, Mississippi? If yea, state the means and extent of your 
kno-ledge, and whether you about that time dealt in lands or 

negroes, 
20) Int. 3. What was the average price of negroes in this 
county then? 

Int. 4. Would you or not consider the prices set forth im the 
paper herewith handed you marked I:xhibit “A” to this interroga- 
tory full and fair values for the negroes therein described? Please 
~answer as to cach lot separately. 

Int. 5. What was a fair value In 1546 for a negro man, say, from 
16 to 40, and for a woman from 16 to 40” 


Thos. Rigby, a witness for the complainant, being by me first 
duly sworn, In answer to the interrogatories propounded to him 
deposes and says: 

Ans. to Int. 1. Name, Thos. Rigby: residence, Vicksburg; age, 
7 years. [am now in no regular business. 

Ans. to Int. 2. T was pretty “formiliar with the value of negroes 1 
this section of the country mm 1846. | did not deal so much in lands 
In Warren county as In the swamp lands. [ purchased negroes 
about that time for my own use. I did not sell negroes. 

Ans. to Int. 8. Witness here produces one original bill ¢ 
2OL sale for two negroes, dated 26 Oct., 1847, mad- to him, ages 
respectively 22 and 17 years, for the sum of $1,500.00 ashi 
for the two. Witness further ‘states that he bought these negroes 
for the reason that he thought them cheap. There was but little 
difference in the value of negroes in the vears 1546 and 1847. They 
were a shade higher in 1847. ; 

Ans. to Int. 4. To the first lot he answers as follows: “If they 
were ordinary-looking negroes I think that price would be ex- 
tremely low; [ should think ata very low average they would be 
worth $400 apiece.” To second and third lot- Withess “answers as 
follows: “On the same average these would not be so low.” To the 


- A 


ed 
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fourth lot witness answers: “Extremely low, if an able-bodied 
negroe.” To the fifth lot witness answers: “That is very low.” ‘To 
the sixth lot witness answers: “At a fair average that lot would be 
warth $400 each.” To the seventh lot witness answers: “That lot 
was very low; the woman was worth the price of all.” To the 
eighth lot witness answers: “That was a reasonable price.” ‘To lot 
9 witness answers: “That is another evidence that my aver- 
292 age of S400 is too low. I would say anything between 16 
and 40 was worth $500.00, if an able hand.” To the 10th 
lot witness answers: “That is extremely low, unless there was some 
deficiency in the woman.” To the 11th lot witness answers: 
“That was very low.” To the 12th lot witness says: “That was 
very low for that lot I should think.” To the 15th lot witness says: 
“That was extremely low.” Tothe 14th lot witness says: “I should 
think $400.00.would be a low average tor that lot.” To the 15th lot 
witness answers: “The three children would be worth $250 each : 
the lot would not be high at $400 each.” To the 16th lot witness 
answers: “That was very low.” 7 
Ans. to Int. 5. I should suppose $500 would be a very fair aver- 
age fora man, and about the same for a woman. 


THO. RIGBY. 


And I do hereby certify that said deposition was written down by 
me in the presence of said witness, and after having been read over 
to him the same was signed by him in my presence. And I do 
further certifv that at the taking of said deposition there was pres- 
ent Murry F. Smith, Esq., of counsel for complainant, and A.M. 
Lea, Esq., of counsel for defendants. 

Given under my hand this 27th day of Apr'l, A. D. 1882. 

J. M. McKEE, Leaminer. 


.of Thos. Rigby. 
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| | 
1 Joe, aged about 41 years _ ~~~ | = | 
Mary Jane(his wife), 22 vears__--~--.- , & ~At_---.-. $1,311 00 
Amelia (daughter) ----..---... --~- | = 
a TF ow 
Austin, aged 42 years.--_~-- an | | 
Sylvia, " Fe Ve el |e | 
Priscilla, * ae sees Ys f 
a. * Bw 
2 Betsy, : <, ere >. | 
Alice > ie “= | 
“ “hs ~----e<---- a No aT 
Kate, about Bo | eee S2,000 OO 
Harry, mae 2S * ace fa 
John, a Mia rrr ee 
Jady Miack, “ ZO “  caswue sens | = | 
Dave... .. 8 ; At....... FTO 
TE |= | 


Jennette__.. J [ 
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4 Tom, aged 35 years__---------- | sate ° Sect $400 00 


Cupid, S "|" ieee [ +, ) 

Caroline, “ Bo “ ‘af 27 776 
~ he, ie ee a ae 1 \At___.__. $1,152 00 
5 Fanny, | woman ss | 

¢é > ee 

Hannah, > cnineicoatlculatiieh /; 

Vina, a i [=| 

— ™ és 9 ‘< oom | alate 

Jack, SE ~-s ediniaiaieiaiace ie tat... $251 OU 
6 Elizabeth, “ cs - Lehrman | = | 

Noel, ee | a re — 
; ie, § DB  -cnimiunanne [ =| 

and children. i J | eee 8550 00 

Crustin, age- Dennen - maine | 

Louise, age- oO years... LS | 


294 S Polly, a eae eres $500 OO 
D meaty Jame, Tw oe | BB rcnnnn $501 OU 


liza, a [=| 
Jessie_.- |) pa: eS Ahn wnna $4795 00 
‘a a | eae oe eee re = } an} 

16 ies. ne bo 


11 Winney, aged 28 years...-------- cae en $700 00 


Willie ‘ 7°“ oo | ene 

, a . ) - SOO2 OO 

12 Barley, “od Oe aT an j At------ SU 
Riedy, © OR dice E 


- 

13) Priseilla. a a rr =: 
l Rone 

_ 


$601 00 


) s,s, 


Thaddeus, 


{ 
Anna, aged 45 years.___...------ ( ,. ) 
| 
\ 


ee aes |= 
14 Caroline, * RL ee ee arene = At_-___-- $1,701 00 
ield, RR iia tale aaa = 
— 
setsv, ~ Tee FS icles oe 
Maria, a a ee eee ) 
Lilly, Tee - pee inien 
ose, a. Sige er re ee te, 
15 Anthony, “* iz. = a 
ees ot 2 Ete EV At.._---. $1,500 00 
2 A | re 3 Mt Sl, | 
1 ‘ " +) cé _ 
caus ka ‘xa. Je aa 
| re 
Kitty Jane, child ~~~ sicamaeeaeiniin { 
16 Hannah, aged 54 years ------_ ~~~ ~~ Ate--.--. $020 00 


$12,771 00 


exhibit “A” to interrogatory 4. 
J. M. McK EE, Heaminer. 
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299 And on the 15th day of May, A. D. 1882, there was filed 

in the offide of the clerk of said court the deposition of 
Samuel Morrow, a witness for the defendant in the above-stated 
‘ause, In the words and figures following, to wit: 


296 Unirrep STATES OF AMERICA, 
Southern District of Mississippi : 


I'LOoRIDA LAUGHLIN ) 
rs. > Equity. 
Joe D. Mircuer et al. 


Be it remembered that on this 27th day of April, A. D. 1882, pur- 
suant to notice duly given, there was produced before the under- 
signed examiner in equity of the circuit court of the United States 
for thes outhern district of Mississippi, at Vicksburg, in said district, 
Samuel Morrow, a witness for the defendant in the above-stated 
cause, Whose deposition will be read in evidence on the trial of said 
‘ause, Who, being by me duly sworn, in answer to the interrogatories 
and cross-interrogatories propounded to him, deposes and says as 
hereinafter appears. 


Interrogatories Propounded to Sam'l Morrow. 


Int’y Ist. What is your name, residence, and occupation ? 
Int'y 2. Where did you reside in the years 1846, 1847, and 1548, 
and what was your occupation during that time? 
297 Int’y 5. Are you familiar with the plantation known as 
Diamond Place, in Warren county? When did you first visit 
sald plantation, and if you were ever employed there state how and 
in what capacity. How long were you so employed’? 

Inty 4. Do you know anything of the value of lands and negroes 
In that section in the vears 1846 and 1847? During those years how 
did land and negroes sell? 

Int’y From. your knowledge of the Diamond Place as it was in 
1846, ad the character of the negroes on it, and judging from the 

sales of lands of similar character and simil: rly situated, was the sum 
of $28,000 a low or fair or high price for the Diamond Place, with 
the negroes then on it, at that time? 

Int’y 6. How much open lard was there on the place then? 

Inty 7. What kind of negroes were there on the place then? 

Int’y 8. To whom were the crops raised in the years 1853, 18541, 
and 1855 shipped, and for whose account ? 

Int?y 9. During all the vears of vour employment on the place 
who was owner and who did you regard as the real owner at. this 

time? | 
298 Int’'y 10. Did you ever converse with any person or persons 
who were present at the sale of this place to Mr. J. EE. Davis. 
If yea, give their names. Are such persons now living: if dead, 
when did they die? ; 

Int’y 11. How did cotton sell during the years 1846, 1847, and up 

to 1859 ? 
16—210 
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Cross-Interrogatories : 

X Int’'y 1. Who emploved you as manager on the Diamond 
Place? 7 

X Int’y 2. Who did youreport to and who paid your salary :;who 
exercised general control over the place ? 

X Int’v 3. You say that there was a rumor that Mr. J. E. Davis 
owned the place; did he at any time interfere with your management 
or attempt to exercise control over 1t? 

X Int’'y 4. From whom or what persons and how many persons 
did you acquire knowledge of this rumor ? 

X Int’y 5. Did you or not hear at the same time or at any time 
that Mr. J. E. Davis had bought the place and slaves at said sale for 
the benetit of his daughter, Mrs. Florida Laughlin, and thatshe was 

to have time to work out the debt on the place ? 
299 X Int’y 6. Can vou say that vou acquired this information 
from Mr. T. McDowell? 

X Int’y 7. When did you last converse with McDowell about the 
matter ? 

X Int’y 8. Can you say positively that this was McDowell's idea 
of the purchase by Mr. J. i. Davis” 

X Int’y 9 Is it not a fact thatin 1841 and 1842 and 1845. that 
lands and slaves in this county were very low, and that about 1544 
they commenced to appreciate in value, and that in 1546 they com- 
manded a eood price? 

X Int’y 10. Would vou say that the sum of 12 or 15 thousand 
dollars was a fair price for the negroes or Diamond Place in 1546? 

XN Int'y 11. Would you say that the sum of $15,000, on a credit of, 
say, two years, and no money to be paid until Jan., 1847, was a fair 
price for Diamond Place in June, 1846? 

XN Invy 12. What was the character of improvements on Diamond 
Place when vou were there? 


Sam. Morrow, a witness for the defendants, being duly 
200 sworn, in answer to the interrogatories propounded by Mr. 
Lea, of counsel for defendants, deposes and says: 


Ans. to Int. |. Name is Samuel Morrow; a farmer by occupation : 
residence, New Carthage, La. 

Ans. to Int. 2. [1 resided part of the time in the year 1846 in 
Leake Co.and part in Madison Co., Miss., and was trading in negroes 
some and planting some. [T was in Madison and Leake counties in 
1847, and went through Texas that year. In 1848 I came to live on 
the Miss. river at Young’s Point. That vear | was managing the 
plantation of Mr. Young at Youneg’s Point. 

Ans. to Int. 5. Tam familiar with that plantation or was when 
[1] was living there. I went down there & commenced business 
there about January, 1855. [1 was emploved there as manager of 
that plantation during the years 1853, 1854, & 1855. 

Ans. to Int. 4. I can’t say that T do down there, for I was not there 
then. Phe value of lands were low all over the country at that 
time. Property of every grade was low then, cotton low, negroes 
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low, horses, mules, and everything very low. Up to the crash of 
1857 everything was high; after that everything went down. 
OU] Ans. to Int.5. I should think, from my knowledge of other 

4 property, that that was as much as it was worth at that time, 
cash. 

Ans. to Int. 6. [ think there must have been about 575 acres. — I 
think that about as much as was In cultivation at that time from 
the signs there when I went to that place in 1858. 

Ans. to Int. 7. The negroes were a very ordinary looking: set. 
They were very good nrgroes to work. In the market they would 
be considered very ordinary—that Is, they were not first class; mostly 
women and children. 

Ans. to Int. 8. I think they were shipped to Wright, Allen & Co. 
lam very sure they [were] shipped to Wright, Allen & Co., and 
think to Mr. Laughlin’s own account. 

Ans. to Int. 9% It was the rumor there that it belonged to Mr. 
Joseph It. Davis. According to common report Mr. Joseph E. Davis 
is the owner of it; that was the general rumor there. | only re- 
garded the ownership of the place in Mr. Davis from general rumor. 
I never had any business with him—Mr. Davis: only Mr. Laughlin. 
Mrs. Laughlin used to talk to me about her father’s humane treat- 

nent of his negroes, and said he would not like to hear of 
oO? the negroes being treated badly up there. [do not know 

Whether she meant by this that the negroes were his negroes 
or whether she simply meant that as her father was very humane 
to negroes she would not like to have him hear of their being badly 
treated on Diamond Place. Whenever the negrocs were pressed too 
hard, or, as they thought, ill treated without provocation, they would 
threaten to run off and go to Mr. Davis. They sometimes used to 
run off and go to Mr. Davis. On one occasion, when Mr. Laughlin 
was absent, a negro ran off to Mr. Davis. [| sent to him asking the 
return of the negro, and Mr. Davis returned the negro, with a note 
to me not to mistreat the negroes: to correct them if they needed it, 
but to treat them humanely. The negro had made a heavy com- 
plaint agaimst me, which Mr. Davis said he did not know whether i 
was true or not, but for me to treat them humanely. 

Ans. to Int. 10. 1 think Jim MeDowell told me he was present at 
the saie. IT think Mr. John Ienderson told) me he was at the sale. 
They are both dead now. | think Mr. Henderson died last fall 
two or three years ago. | think Mr. McDowell died last fall a year 

avo, 
DOS Ans. to Int. 11. Cotton was worth then from four to six 
cents per pound. In IS48 it was a shade higher. Cotton 
commenced going up in 1848. From 1849 to 1858 cotton ranged 
from seven to ten cents per pound. 
Cross-examination by Mur-y I. Suirri, lsq., of counsel for 
complainants : 
Ans. to X Int. 1. Mr. Laughtin. 


Ans. to X Int.2. Mr. Laughlin. Mr. Laughlin and Mrs. Laughlin 
exercised general control over the place together. 


124 FLORIDA LAUGHLIN VS. JOSEPIL D. MITCILELL. 


Ans. to X Int. 3. No, sir. 

Ans. to X Int. 4. I don’t know as to that; there wasa good many. 
Mr. John Henderson told me more about it than anybody else. I 
used to see more of him than any one else. 

Ans. to X Int.5. I don’t know about her having time to work out 
the debt. I understood that he intended to give it to her; in other 
words, that it was for her; that he intended the property for his 
daughter, whether to give to her for good or only for her lifetime I 

don’t kuow. My idea was that as she had no heirs he in- 
304 tended sheshould keep it as long as she lived, anyhow. * That 
was an idea of my own after hearing it talked about. 

Ans. to X Int. 6. [had conversations with McDowell and Hen- 
derson, and I think I got about the same idea from McDowell as 
from Henderson. Mrs. McDowell, I think, was not on good terms 
with Mrs. Laughlin after Mr. MeCaleb’s death. I think the idea I 
have about the purchase by Mr. Davis is the same as was entertained 
by Mr. McDowell. 

Ans. to X Int. 7. We had several conversations about the matter. 
[| don’t know as he said anything to me about the sale since the 
war. 

Ans. to X Int. 8. I think so from what he said about it. 

Ans. to X Int. 9 Yes, sir; in 1844 they commenced to appreciate 
very slightly; in 1846 they did not command a good price. 

Ans. to X Int. 10. Negroes, big and little, taking families as they 
come, would not at that time average more than $275.00 or $300.00 
around, 

Ans. to X Int. 11. IT can’t answer that question directly, but | 
think 810.00 per acre for the whole place through would be a fair 

price. 
Ue Ans. to X Int. 12. The improvements when I went there 
were all new except the gin. 


SAMPLE MORROW. 


And I do hereby certify that all the foregoing answers of said 
withess were by me written down in his presence, and, after having 
been read over in the hearing of said witness, the same was by hin 
signed by him in my presence. And I do further certify that there 
were present at the taking of the deposition Murry I. Smith, of 
counsel for complaiant, and A. M. Lea, Isq., of counsel for de- 
fendants. 


Cuyen under my hand this 27th day of April, A. D. 1882. 
J.M. McK EK, Hraininer. 
hiled May the 15th, 1882. 
J. M. McK ER, Cre. 


And on the 15-day of May, A. D. 1882, the deposition of Mary 
Ki. Hamer, a witness for the defendant- in said cause, was filed in the 
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oftice of the elerk of said court, in the words and figures following, 
to wit: 


306 UNrrep STATES OF AMERICA, 
| Southern District of Mississippc: 


KFroripA IJAUGHLIN ‘, 
rs. - Equity. 
Jog D. Mircuenr et al. 


Be it remembered that on this 28th dav of April, A.D. TSS2, pur- 
suant to notice duly given, there was produced before the under- 
signed, examiner in equity of the circuit court of the United States 
for the southern district of Mississippi, at Vicksburg in said district. 
Mrs. Mary Elizabeth Hamer, a witness for the defendant-, whose 
deposition will be read in evidence on the trial of the above-stated 
‘~ause, Who being by me first duly sworn, in answer to the iInterroga- 
tories and cross-interrogatories propounded to her did depose and 
say as hereafter appears. 


Interrogatorics Propounded to Mrs. Ilaimer. 


lnt’y 1. What is vour name and residence, and what relation do vou 
bear to Mr. Joe KE. Davis, deceased ? 

[nt’y 2. Please state the character of the relations that existed be- 
tween you and your grandfather—were they intimate and confiden- 

tial ? 
OG Int’'y 35. Do you know anything of the preparation of 
hollosraphic will by your grandt ither in the vear 1865: where 
is the original draft of said will now 

Int’v +. State fully any conversation vou may have had with Mr. 
Davis in connection with this will, or any subsequc nt one, and es- 
pecial-y with the disposition made therein of the Diamond Place. 

Int’y 5. Please state what you know of the relation that existed 
between Mr. J. i. Davis and Mrs. Varina Davis. 

Int’y 6. Was the matter of the ownership of the Diamond Place a 
subject of frequent discussion in the family of Mr. J. I. Davis? Did 
you ever hear Mr. Davis or any other member of the family sav that 
the title to the place was held in trust by Mr. Davis for his daughter ? 
Did you ever hear it said by Mr. Davis, or any member of the fam- 
ily, that Mrs. Laughlin was to have the tithe upon payment of an 
indebtedness due from her to her father? Please state fully any 
conversations you may have had with Mr. Davis on the subject of 

the Diamond Place and Mrs. Laughtin’s interest therein. 
Slits Int’y 7. Are you familiar with the handwriting of Mrs. 

Laughlin? Examine these letters, marked Texhibits “A,” 
“B,” and “C” to this answer, and sav who wrote them. 

Int’y 8. In any of these conversations to which you have deposed 
in connection with the two wills did Mr. Davis sav that Mrs. Laugh- 
lin had or claimed to have any interest in or right to the Diamond 
Place? 

Int’y 9. State how long you were a member of your grandfather's 
family. 
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Cross-examination of Mrs. ILAer : 

X lnat’y 1. Who was present when the conversation took place 
about the hol/ograph- will? 

X Int’y 2. Was not Mr. J. 1. Davis a man of rather violent preju- 
dice—one who could or would either dislike a person very much: or 
like very much ? 

X Int’'y 3. Washe net apt to allow himself to be influenced by his 
prejudice to such an extent as to probably cause him unconsciously 

to do wrong to those whom he disliked ? 
BOO X Int’v 4. Can vou give now or recall any of the expres- 
sions of bitterness that he eave vent to in alluding to Mrs. 
Laughlin? 

X Int’y 5. Do you know Mr. Laughlin,and can vou state whether 
or not Mr. Davis had any reason to conceive this dislike to him 
from any conduct of Mr. Laughlin to Mr. Davis of from any want 
of respect or courtesy on his part to Mr. Davis ” 

X Intv’y 6. Please state what kind of a man Mr. Leugdhlin is— 
whether he is not gentleman-v in deportment, correct in principle, 
and very honest and upright in all his dealings. 

X Int’'y 7. Please examine letter herewith handed you, marked 
exhibit “A’ to 7 NX int., and state in whose handwriting 1t 1s in. 

Ans. to Int. 1. My name is Mary [lizabeth lamer; residence, 
Ilurricane plantation, Warren county, Miss.; Dama granddaughter 
of Joseph I. Davis. 

Ans. to Int. 2. They were most intimate and confidential and ten- 
der in their nature. 

Ans. to Int. 3. 1 do: my grandfather wrote the will in 
S10 1865, in Tuscaloosa, Ala. After he had written it he called 
mein and told me that he had prepared his will and wished 
me to hear him read it and to know what IT thought of it. In re- 
eard to the bequest to Mrs. Laughtin of a life interest in the estate 
of Diamond Place, or the life interest in estate of Diamond Place, 1 re- 
monstrated with him on the subject and urged him to give her a 
title in fee-stmple, to which he rephed, You don’t know what vou 
are talking about. Tle seemed mach annoved and expressed him- 
self very bitterly against the Laughlins—her husband and family. 
| do not know where the original of said will [is]. T have not seen 
it since It Was used in the suit of Mr. Jefferson Davis against. the 
estate of Mr. Jos. Fe. Davis. 

Ans. to Int. 4. Ife gave me his reason for not willing the Diamond 
Place to Mrs. Laughlin, that the Laughlins, her husband and family, 
were nothing to him and [he] did not wish to cave his property to 
them. In 1869, when Mr. Davis was making his last will, which | 

wrote at lis dictation, | again urged him to give Mrs. Laugh- 
S11 lin a title in fee-simple, assuring him that Hurricane planta- 

tion would be sufficient for my brother and myself, but he 
positively refused to do so, and said that he had alwavs considered 
that his daughter lad degraded herself by marrving a man so far 
inferior to herself, and he would not leave his property to her, as 
she would bequeath it to them—that is, to the Laughlins. 
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Ans. to Int. 5. There was a feeling of the greatest bitterness, exist- 
Ing so far baal; as | can remember betw een them. Mv grandfather 
frequently expressed himself to members of the family that he con- 
sidered her very untruthful. To never have heard of any confiden- 
tit] relations existing between them. I never knew of his talking 
of his business affairs to Mrs. Jefferson Davis. and I am under the 
impression that he was not in the habit of discussing his business 
with many persons. He talked very freely with me upon all mat- 
ters of Ins business for many years previous to his death, and just 
before his death, after reading his will to Dr. Bowmar, his execu- 

tor, he remarked in my presence, “ Lize can give you any 
312 information which you cannot find in my will, as she knows 
more about my business than any one else.” After Mr. Jef- 
ferson Davis returned to Vicksburg and, as executor, examined his 
brother’s papers, he told me that Dr. Bowmar had said his brother 
advised him to apply to me for any information they might require 
Which was not contained in his papers. 
eAns. to Int.6. Yes, sir. The matter of the ownership of Diamond 
plantation was a frequent subject of discussion in Mr. Davis’ family 
as far back as I can remember. [I never heard Myr. Davis or any 
other member of the family say that Mr. Davis, my grandfather, 
held the title of Diamond plantation in trust for Mrs. Laughlin; do 
not remember ever to have heard it until this mornine. I never 
heard Mr. Davis or any member of the family say that Mrs. Laugh- 
lin was to have the title upon the payment of an indebtedness due 
from her to her father. I think Mr. Davis and myself discussed the 
question of Mrs. Laughlin’s interest in Diamond Place several times, 
but always with the result already given. 
315 Ans. to Int. 7. Perfectly so: T corresponded with her for 
many years. The letters here handed me, marked Exhibits 
A, B, & C to this answer, were written by Mrs. Laughlin. 

Ans. to Int. 8. No, sir; he never said anything to that effect. 

Ans. to Int. 9. From the time of my mother’s death, which oe- 
curred when [ was 4 oro years old, I held the position of his child or 
his cherished grandchild, and was rarely separated from him, except- 
Ing three vears of which T was at school, until the time of lis death. 


Cross-examination : 
Ans. to X Int. 1. Noone at all: my grandfather and myself were 
lone. 
Ans. to X Int. 2. He was of violent prejudices, but he was a very 
just man, so far as T could jud-e. 
Ans. to X Int. 3. J know of no instanee when he did it, and could 
hot say 1f was the case. 
Ans. to XN Int. 4. Yes. sir; he called Mr. Laughlin and family 
“low Trish,” and said that Mr. Langhlin was in every respect inferior 
to his daughter, Mrs. Laughlin. 
it Ans. to X Int. 5. [have known Mr. Lanehlin since | was 
asmall child, and have always been very much attached to 
him, as he was kind and affectionate to me. [ think my grand- 
father’s prejudice against Mr. Laughlin, as [ have already stated, 
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was because he considered him my aunt’s inferior intellectually, and 
my grandfather was very proud of his daughter and mortified and 
disap pointed in her marriage. If there were other reasons I did not 
know or do not remember them. 

Ans. to X Int. 6. [ have seen little of my uncle, Mr. Laughlin, 
since I was grown, and know nothing of his character as a business 
man, 

Ans. to X Int. 7. [t is in the handwriting of my brother, Joseph 


Davis Mitehell. 
M. k. HAMER. 


And I do hereby certify that all the foregoing answers of said wit- 
hess were by me written down in his presence, and after having 
been read over in the hearing of said witness the same were by her 

signed in my presence, and [ do further certify that there 
Slo Was present at the taking of the above depositions Murry F. 

Smith, Esq., of counsel for complainants, and uA. M. Lea, Iesq,, 
of counsel for defendant-. . 

Given under my hand this 28th day of April, A. D. 1882. 

J. M. MceKEE, Leaminer. 


Iiled May the 15th, 1Ss2. 
J. M. McKEE, CU%. 


Exuiprr “A” to answer to 7th Int., Dep. of Mars. M. Ik. Tamer. 


Diamonp Puace, Jan. 29th, 769. 

Divan Para: Lread with painful surprize your reply tomy letter with 
regard to the purchase of the place. The terms you propose being 
such as are so far beyond any possibility of our meeting L must sup- 
pose vou did not wish us to become the owners. It appears to me 
that no one in his senses would for a moment think of elving sixty 
thousand dollars fora place that twenty years ago, when twice as valt- 
able both by levies and negroes, sold for twenty-eight thousand. — | 
cant understand, papa, how it is that you have seemed to wish that 
all and every other relation should be enriched either at my 

816 expense or with a perfect indifference to my feelings. — I can- 
not sce Why Dr. Mitchell’s family, even those who have no 

nore claim on you than other distant connections, should prove 
always the principal and favorite recipients of your favours. It may 
be right; it may be natural or convenient; but I have neither the 
brains or heart to comprehend it. The Adams place, as fine a one 
for all planting purposes, is offered for sale to Maj-r Barr for seven- 
tecn thousand dollars by the family. I believe the proposal will be 
accepted. It has been one of my fondest wishes to have a right to 
be buried here, which of course is now impos-ible. I should not 
like for the sake of any family to see my husband a drudge the re- 
mainder of his life, nor feel that when I die his interest ‘here dies 
with me: but there seems no other alternative unless he uses his 
slender means in the purchase of a home somewhere else and leases 
out this. T have no other interest nor wish any that is not bound 
up with his. Of course, as the place is vours, you can dispose of it 
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as you will. But, papa, it appears to me that I should prefer when 
my eyes are closing on this life to have made some heart into 
317 whom my own flowed happy than to have rendered remoter 
ones rich. You are the judge. I have no more to add, ex- 
cept that I hope God will bless vou here and hereafter, which is the 
best, the only best, which can come to any one. Tarewell. 
As ever, your affectionate daughter, 


FLORIDA. 


kxuipit “B” to answer to 7th Int. of deposition of Mrs. M. EF. 
Hamer. 


Dramonp Prace, Feb. 12th, "69. 
Dear Para: I have been very much pained by the thought that 
I had imposed upon you the necessity of writing—a habit that I was 
aware you had some time ago abandoned. [I am the more sorry in- 
asmuch as you were not well. Thope you will forgive my uninten- 
tional fault. In reference to Dr. Mitchell’s family, for whom I have 
never entertained any but kindly feelings, especi ially towards my 
sister’s children, who have ever been “tenderly regarded by me— 
8 I think also by allin whom I have any interest —. I had 
heard, however, that in your will you had assigned this place to 
Jo. Mitchell, and as hi: idly supposed any woman would like to know 
that at her death her husband would " dispossessed in favor of any 
other relation, however near or dear, I could not but be hurt. It 
has been Mr. Laughlin’s dearest wish a purchase the home so long 
endeared to us, when your proposition was made, and he had a hope 
that the terms would not prove beyond any prospeet of fulfilment. It 
was to us both a very great gratification ; but, papa, there is not a pos- 
session on earth that would atone to me if it had cost you a moment’s 
pain. J know you will believe this, as my whole life has shown its 
truth. I may be morbid in feeling, may often err in judgment and 
true knowledge, but not because I fail to find the true souree and 
issue of both. One, even an imaginative and sensitive nature, ean 
scarcely have lived to my vears without some sort of chart or rule 
of life by which to judge themselves and others. Mine may:: I often 
think it has been untrustworthy, but it was the best I could find. 
Somewhere, papa, we shall find one better defined, and, on my 
219 ~~ part, more perfectly followed, but not vet, not here. I have 
you in my pravers always, and should the night fall first on 
the one or the other let us try to be ready for it. It is the only hope 
for you, the only one for me, for us all. I think in one thing at least 
“Tecan from the depths of my soul” say I have coveted no man’s 
silver or gold or apparrel, but I have coveted what is of far greater 
value. an undistrusted or distrustful affeetion. Papa, do not consider 
all this mere morbid feeling. It is the ery of every human heart 
that longs to do right, and yet not live quite alone. T should have 
written by Jeff. yesterday, but did not know in time that he was leav- 
ing. I had a kind letter from cousin Hugh lately. He is busy with 
contracts for the vear’s laborers, but the same true and manly heart 
shines in every line. Mr. Laughlin is also in the same unsettled 
17—210 
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condition, as negroes demand exorbitant wages and are ready to re- 
volt atany moment. Please give my love to Lise and other members 
of the family. God bless you, papa. Let me know if you are quite 
well by Jo. | 

Ever your effectionate daughter, hLORIDA., 


320) Exuiprr “C” to answer to 7th Int. of deposition of Mrs. M. 
I. Hamer. 


a 


DiamMonb Piace, July 26th, *69. 
My Dear Farner: I have not written to you for some time past, 
not because I had no wish to do so, but that :t seemed to me from 
the tone of your last letter you intended our correspondence to cease : 
why, | do not understand, for certainly I never dreamed that what 
| said in regard to the sale of the place could possibly displease you. 
If | mistake your words [ hope vou will forgive me, for I cannot 
think without pain of your going on a long journey dissatisfied with 
or disappointed in me. I know you do not understand me very 
thoroughly, papa,and never did nor will, but Iam the greater looser 
thereby, as it with-olds from me your confidence. Something in me 
always revolts against expla/nations of my motives and feelings when 
| think either have met with injustice, and this has often caused me 
creat distress. If this be a fault, it is one so thoroughly engrafted 
as to leave me no hope of its eradication, but I write only to 
S21 say, dear papa, that I hope vou may have a pleasant trip and 
return refreshea and invigorated. [I had a letter from Lise a 
day or two ago, Whieh [ will answer soon, hoping in her reply to 
hear of your safe arrival in Kentucky. May God bless you, dear papa, 
and keep you well, in which prayer Mr. Laughlin unites with me. 
Answer. 
Affectionately, vour daughter, RLORIDA. 


lexuipir “A” to 7th X Int. of deposition of Mrs. M. FE. Hamer. 

VieksBURG, Miss., Jan. 25th, 1869. 
My Deak DatGurer: Your letter by Jeff. Laughlin has just been 
received, in which you request an immediate answer. In my sug- 
gestion to Mr. Laughlin I was influenced by the consideration that 
in the course of nature my life was drawing to a close, and the pro- 
priety of having all the affairs of this life so arrange- as to have no 
difficulty with others in settling my affairs after I was gone. It is 
unpleasant to have business affairs with our relations. I wish to 
make the terms as easy and satisfactory as they can be made. 
322 Before the war I considered the place worth one hundred dol- 
lars per acre; that price I refused for the Hurricane, and 
since sold it to B. Montgomery & Sons for $75.00 per acre, on a credit 
of nine years, they paying interest of six per cent. in coin. I sup- 
pose the Diamond Place would be worth half of what it was before 
the war. [I know it is the best place in Mississippi of its extent. I 
wish to make the terms easy, as [ wish the family to continue the 
owners. [I should be pleased to hear any suggestion from vou and 


. e e o = ° . 
Mr. I, and after due consideration of the matter it might be well 
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for you to come up, as I should be very glad to see you apart from 
business matters. We are all in our usual health: Lize very much 
occupied with her opera. I have found Home Studdies of the Bible 
interesting and saainasiive and have furnished the evenings read- 
ing’ since you sent them to me, and have felt ready to say with 
Agrippa, “Thou almost persuadest me.” 

With affectionate regard, FATHER. 


P. S.—I notice in your letter the remark that 1 need not antici- - 
pate any opposition or objection from you. I was very far from 
supposing there could be any; but, on the contrary, suppose that it 
would be entire- in accordance with your wishes, as your rights 
would not be affected. 


323 And on the loth day of May, A. D. 1852, the deposition of 

Mrs. Lucy Mitchell, a witness for the defendant in said cause, 
was filed in the oftice of the clerk of said court in the words and 
figures following, to wit: 


2-4 UNITED STATES OF AMERICA, 
Southern District of Mississippi - 


FLoripaA LAUGHLIN 
vs. > Equity. 
Jor D. Mircuern e¢ al. 


Be it remembered that on this 27th day of April, A.D. 1582, pur- 
suant to notice duly given, there was produced before the under- 
signed, examiner in equity of the circuit court of the United States 
for the southern district of Mississippi, at Vicksburg, in said district, 
Mrs. Luey Mitchell, a witness for the defendant- in “the above-stated 
‘ause, Whose deposition will be read in evidence on the trial of said 
cause, Who, being by me first duly sworn, 1n answer to the interrog- 
atories and cross-interrogatories propounded to her deposes and says 
as hereinafter written. 


Interrogatories Propounded to Mrs. Lucy Mitchell. 


Int. 1. State vour name and residence. 

Int. 2. Are you related to Joe KE. Davis, deceased ” 

Int. 3. Were you present at the Hurricane Plantation in Decem- 

ber, 1858 % 
20 Int. 4+. Have you anv recol-ection of a visit there about this 
time by Mrs. Laughlin and her husband and the signature by 
them of an instrument relating to the Diamond Place? State fully 
al] ~ know in regard to this matter. 

Int. 5. Did Mrs. Laughlin, during this visit, state to you or to any 
one a as far as you know, that she was induced to sign this mn- 
strument by force, threats, or compulsion used against her by her 
father ? 

Int. 6. Did you ever hear any such statement made by any mem- 
ber of the household or any one else at that time or any subsequent 


oeeasion ? 
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Int. 7. How long did Mrs. Laughlin remain at Hurricane after she 
signed the instrument ? 

Int. 8S. What was the state of Mr. Davis’ health at this time? 

Int. 9. Who composed the family at Hurricane at that ime? 

Int. 10. What were the relations existing between Mr. Davis and 
Mrs. Varina Davis at this time? Were they cordial and confiden- 
tial or otherwise? Was he in the habit of talking to her about his 
business affairs ? 

326 Cross-Interrogatories Propounded to Mrs. Lucy Mitchell. 


X Int. 1. What relation are you to Mr. Joe D. Mitchell? 

X Int. 2. Where were you at the time the deed was signed, in 
[858—that is, what part of the residence of Mr. J. Ik. Davis” 

X Int. 5. In what part of the residence did) Mr. Davis and Mr. 
and Mrs. Laughlin converse about the deed? When was the deed 
signed ? , 

X Int. 4. Can you say how long it was after the deed was signed 
before Mrs. Laughlin was seen by you ? 

X Int. 5. Who was present when Mrs. Laughlin came into the 
room ? 

X Int. 6. Do you recollect whether or not any conversation took 
place between Mrs. J. I. Davis and Mrs. Laughlin when she came 
into the room ? 

X Int. 7. Can you recollect whether or not any such conversation 
as this took place: Mrs. J. E. Davis: “ You have been doing some- 
thing you ought not to have done.” Mrs. Laughlin, in reply: “ | 

have done what I was compelled to do.” 
O27 X Int. 8. Can you say that such a conversation did not 
take place? 

X Int. 9. Was not Mrs. Laughlin in tears when she entered the 
room ? 

X Int. 10. Did Mr. J. KE. Davis enter the room while Mrs. Laugh- 
lin was there? 

X Int. 11. Did not Mrs. L. order her carriage and leave within a 
very short time? 

X Int. 12. Did not’Mrs. L. cease her visits to Hurricane after the 
events you have narrated ? 

X Int. 15. What time in 1859 did he leave Hurricane for Europe, 
and when did he return, and did he then visit Hurricane ? 

X Int. 14. Is it not a fact that after the signing of the deed Mrs. 
L..’s health became very bad, and that she was reduced to a very 
low state of health ? | 

X Int. 15. Where did you reside at this time—that is, in Dec., 
1S58-—and what was your place of residence prior to and subsequent 
to this time ? 

X Int. 16. What was your age at that time—that is, in 1858 ? 

528 X Int. 17. Did you or not hear it said—in the family— 
that Mr. J. Ek. Davis had bought this place for the benefit of 

Mrs. L.., and that it would be hers as soon as the debt was repaid 
Mr. J. FE. Davis? 
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Re-examined by counsel for defendants: 


Int. 1. At the time the deed was signed was Mrs. Laughlin at the 
Hurricane in attendance upon her sick father, or did she visit there 
on this business ? 


Mrs. Lucy Mrrcnenn,a witness for the defendant-, being first duly 
sworn, 1n answer to interrogatories propounded to her answers and 
Says: 


Ans. to Int. 1. Name, Mrs. Lucy Mitchell; residence, Vicksburg. 
Ans. to Int. 2. [am his niece. 
Ans. to Int. 5. Yes, sir. 
Ans. to Int. 4. J was there on a visit at that time,and Mrs. Laugh- 
Jin and her husband came there together. She wished to have the 
title of the Diamond Place given to her by her father and he 
029 refused. I was not in the room when any instrument was 
signed relating to the Diamond Place, but was in the house, 
and know what was going on; know that such an instrument had 
been signed, and remained at the house about ten days thereafter. 
Ans. to Int. 5. No, sir: she did not. | 
Ans. to Int. 6. No, sir; IT was at the Hurricane some ten days 
after this occurrence, and made frequent visits there afterwards, and 
heard the matter frequently discussed in the family. I know she 
was very much digsappointed at uncle Joe’s refusal to give her the 
title, and she was very angry also. She said that he had treated her 
very unkindly or very unjustly. 
Ans. to Int. 7. As well as I recollect, she left there the next day, 
but 1 may be mistaken in this. 
Ans. to Int. 8. Ife was in his usual health. Hs health was never 
very robust. He was a delicate man, but he was as well as usual. 
Ans. to Int. 9. I don’t think there was any one there except Mr. 
Davis, his wite, and my mother. 
ol) Ans. to Int. 10. They were civil to each other, but there 
was no cordiality existing between them. Myr. Davis did not 
admire her character. Ife never talked to any one of his business 
affairs, and especially to her. 


Cross-examination by Murry I. Surru, of counsel for com- 
plainant : 


\ 


Ans. to X Int. 1. J am his stepmother. 

Ans. to X Int. 2. I was in the back parlor, general-y called the 
“tea-room.” | 

Ans. to X Int. 5. In his oftice—there were two oflices—the old 
office in the house and the new office in the yard. In the winter Mr. 
Davis general-y used the old office and in the summer the new office. 
I cannot say which office they were in; they may have gone from 
the old oftice to the new office. 

Ans. to X Int. 4. I don’t think it could have been more than a few 
minutes. I think she came immediately into the room where we 
were. 

Ans. to X Int. 5. Mrs. Joseph Ik. Davis and myself. 
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323] Ans. to X Int. 6. No, sir; if it was some ordinary conversa- 
tion that did not refer at all to what had happened. 

Ans. to XN Int. 7. No, sir; I do not recollect it. 

Ans. te X Int. 8. I don’t remember it all; my recollection is that 
the conversation was diverted. I know Mrs. Davis did not wish to 
talk with her upon the subject. 

Ans. to X Int. 9. No, sir. 

Ans. to X Int. 10. No, sir. 

Ans. to X Int. 11. I can’t remember. 

Ans. to X Int. 12. | believe he did, but then there were circum- 
stances to keep her from it. The family—that is, Mr. Davis and his 
wife and grandehildren—went to Europe in 1859, and then the war 
cameon, and Mr. Davis left Ilurrieane in 1861 and never returned 
there to live. I know Mrs. Laughlin visited him in Vicksburg, but 
do not think she ever went to Hurricane after that event. 

Ans. to X Int. 15. I think in the month of May: I think 

352 they sailed for Europe in June. Ile returned the fall of the 

same vear, probably in November, and on his return from 

Europe he returned to Hurricane, and remained there unti! 1861 or 
1862.) IT think he remained at Hurricane until the spring of 1562. 

Ans. to X Int. 14. Not to my knowledge. 

Ans. to X Int. 15. In Madison parish, La., prior to Dec., 1858 ; | 
had always lived in Madison parish since my marriage ; before that 
[ had lived at Hurricane. 

Ans. to X Int. 16. Twas born in 1851, and consequently 27 years 
old at that time. 

Ans. to X Int. 17. No, sir; 1 never heard that. 


Redirect examination by A. M. Lea, Esq., of counsel for de- 
fendant- : 
Ans. to Int. 1. She visited there on that business. 
LUCY MITCHELL. 
And I do hereby certify that the foregoing deposition was 
joo Written down by me in the presence of said witness, and, after 
having been read over to her, the same was by ler signed in 
my presence; and I do further certify that at the taking of said depo- 
sition there was present Murry IF. Smith, Esq., of counsel for the com- 
plainant, and A. M. Lea, Esq., of counsel for defendant-. 
Given under my hand this 27th day of April, 1882. 
J.M. McK EK, HMraminer. 


Filed May the loth, 1882. 


And on the ISth day of May, A. D. 1882, the deposition of G. W. 
Meklrath, a witness for complainant, was filed in said cause in the 
office of the clerk of said court, and is in the words and figures fol- 
lowing, to wit: | 
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354 Cireuit Court of United States for the Southern District of 
Mississippi. 
FLORIDA LAUGHLIN vs. Jos. D. MircHeny ef al. 


“Tt isagreed that annexed interrogatories and cross-interrogatories 
ad-ress to G. W. McElrath, a witness for complainant in above cause, 
may be answered & sworn to before any officer at or near Bladen 
Springs, Ala., authorized to administer oaths, and that such answers 
may be read as the deposition of said witness on the hearing of said 
cause, subject to objections for relevancy and competency alone, 
commission and all other matters of form being hereby expressly 
wa-ved. 

Vicksburg, Miss., May 5th, 1881. 
PITTMAN, PITTMAN & SMITH, 
hor Complainant. 


ALM. LEA, For Deft sfitchell. 


Iiled May 18, 1882. 
J. M. McK EE, CPL. 


ered In the Cireuit Court of the United States for the Southern 
District of Mississippi. 


IFrorRIDA LAUGHLIN vs. Jos. D. MircHenn eé al. 


Interrogatories and cross-interrogatories addressed to Geo. MeElrah, 
a witness for complainant, residing at Bladen Springs, Ala. 
Interv 1. What is your name, age, residence, and occupation ? 

Interrog. 2. Where did you reside in June, 1846, and from that 
time up to 1850, inclusive ” ) 

Interrog. 5. Were you acquainted with the late Joseph EE. Davis, 
of Hurricane, Warren Co., Miss., and are you acquainted with Mrs. 
Ilorida Laughlin, of Diamond Place, Warren Co., Miss.; and, if so, 
how long have you known her? 

Interr-g. 4. Are vou acquainted with the property known as Dia- 
mond Place, in Warren Co., Miss.,or not? If you are, state how long 
you have known this property. 

Interrog. 5. State whether or not vou know anything of a 
sale of this property about the year 1546 under certain deeds 
of trust given by David MeCaleb and its purchase by said Joseph EF. 
Davis. If yea, state whether your kno-ledge of this sale is personal : 
and, if not personal, state its character and in what — obtained by 
Vou. 
Interrog. 6. State, if you ean, who lived at Diamond Place up to 
the time of your moving to Alabama and who was then its reputed 
owner. 

Interrog. 7. Were or — you not famihar with the value of land «& 
slaves in the county of Warren in the year 18467 If vea, state 
whether the sum of $28,000.00 was a fair price for Diamond Place 
and fiftv-five slave-, said slaves being composed partly of women 
and children and partly of inen, some of whom were fifty years old 
and upwards, fifteen thousand of the purchase-money being paid as 
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follows: ‘The sale took place in June, 1846; one-third of the money 

was payable in January, 1847, and all interest, one-third and all in- 
terest in January, 1848, the balance in Jan’y, 1549. 

Doe lnterr-g. 8. State, if you can, what was the common repute 
in the neighborhood as to the purchase of said property and 

of the subsequent possession of Mrs. Laughlin. Who was reputed 

to be the real beneficial owner of the property after said purchase 

as distinguished from the holder of the legal title thereof? 


X Int. 1. Was it not well known to every one cognizant of the 
true state of [the] title that Mr. Jos. I. Davis was the real owner of 
the Diamond Place and that Mrs. Laughlin, his daughter, had only 
the usufruct during her life? 

X Int. 2. By whom have you heard the question of the ownership 
of Diamond Place discussed and when and where? 

X Int. 3. How many acres [of ] open land were there on the place 
in 1846? 

X Int. 4. Is it not true that in the year 1846 real estate, slaves, 
and all values [were] greatly depressed in that section of the 
country 


ooS Tur STATE oF ALA., Chartan County: 


Deposition of G. W. McElrath, a witness swo-n on the 11th day of 
May, 1882, at Biaden Springs, in said State and county, by virtue 
of an agreement between attorneys for pl’ffs and def’ts in a cause 
pending between Ilorid- Laughlin, pl’ff, and Joseph Mitchell e¢ 
al., defendants. 


The said G. W. McEnratn, being first duly sworn to speak the 
truth, the whole truth, and nothing but the truth, doth depose and 
sav as follows: 

To Ist direct Int. he saith: Geo. W. Meltlrath ; age, over 70 years : 
Bladen Springs, Ala.; physician. 

To 2nd direct Int.: Warrenton, Warren Co., Miss. 

To srd direct Int.: [ was acquainted with Jos. I. Davis and and 
Mrs. Florida Laughlin; [ knew Mrs. Laughlin when she was Mrs. 
MeCaleb. | 

To 4th direct Int.: Ido; I knew the place several years during 
the lifetime of Mr. MeCaleb. 

To 5th direct Int.: T only know from public rumor. I was not at 

the sale. 
peo To 6th direet Int.: Mrs. Florid- Laughlin. 

To 7th direct Int.: [ was familar with the prices of land 
and slaves in Warren Co., Miss., in 1846. I do not consider that the 
property sold for one-half its value. It was rumored that Mr. Davis 
was purchasing the property for Mrs. Laughlin, and owing to that 
rumor the property did not bring its value. 

To 8th direct Int.: [t was understood the purchase was made for 
Mrs. Laughlin, and she resided on the place and was considered the 
owner. 

To Ist X Int.: Rumor said not—that he was the purchaser for her. 
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To 2nd X Int.: I have heard it repeatedly, but cannot remember 
when or by whom. 

To 5rd X Int.: I cannot tell. 

To 4th X Int.: I do not recollect. 
, W. McELRATH. 


Sworn to before me this 11th dav of May, 1882. 
R. M. HEANN 
Mr & CU- off. I. P. 


od) And afterwards, to wit, on the 5rd day of June, A. D. 1882, 

the same being a day of a regular term of said court, the fol- 
lowing order was made and entered of record upon the minutes of 
sald court, to wit: 


FrLorIDA LAUGHLIN vs. J. D. MiItcHuett ef al. 


By consent of parties this cause 1s set down for final hearing on 
the first day of next term, with leave to both parties to take addi- 
tional testimony until Oct. 1, 1882. 

Ordered this ord day of June, A.D. 1882. 

R. A. HILL, Judge. 


And on the 3rd day of June, A. D. 1882, the following motion in 
said cause was filed in the office of the elev of said court, to wit: 


341 I rortpA LAUGHLIN 
's. > equity. 
J. D. MircuH er et al. 


The defendant, J. D. Mitchell, by his solicitor, moves the court that 
complainant be required to furnish security for costs within a rea- 
sonable time, to be fixed by the court, & in default thereof that the 
bill be dismissed. 

A. M. LEA, 
Solicitor for s'd Def 't. 


And on the 8rd day of June, A. D. 1882, the same being a day of 
a regular term of the said court, an order was made in said cause 
and entered of record upon the minutes of said court in the words 
& figures following, to wit: 


84? Ik LoRIpA LAUGHLIN 
vs. . Equity. 
J. D. Mircuenn et al. j 


This cause coming on to be heard on the motion of deft Mitchell 
that commprarnant be required to furnish security for costs, & the 
court being thereof advised, it is ordered & adjudged that the com- 
plainant file with the clerk a bond in the sum of two hundred «& 
fifty dollars with sufficient surety, to be approved by him, condi- 
tioned for the payment of the costs of this cause if the same shall 
be adjudged against her within sixty days from the date of this de- 
cree, & in default thereof let the bill of complaint be dismissed. 
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Ordered, adjudged, & decreed this 5rd day of June, A. D. 1882. 
R. A. HILL, Judge. 


And afterwards, to wit, on 25th July, 1882, the complainant filed 
in the office of the clerk of said court her bond for costs in 
e+ the words and figures following, to wit: 
lLORIDA LAUGHLIN 
Us, -In quity. 
Jos. D. Mirceuenn ef al. 


IKnow all men by these presents that we, Florida Laughdin, as 
principal; W. B. Pittman, A. B. Pittman, and Murray I. Smith, as 
sureties, all of Warren county, Mississippi, are firmly held and 
bound unto James M. Mekee, clerk of the United States district 
court of the southern district of Mississippi, and his successors 1 
office, in the sum of 8250.00, for the payment of which, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, and ad- 
ministrators. 

The condition of this obligation is such that whereas the said 
Mlorida Laughlin as complainant in a suit on the equity docket of 
said court, in which Jos. D. Mitchell [et a/.] are defendants, has been 
ruled to costs: 

Now if she, the said Florida Laughlin, shall well and truly pay 
all such costs as may be awarded against her in said suit) by said 
court, then this obligation to be void: otherwise to remain in full 
force and virtue. 

Witness our hands and seals this 24.h day of July, 1882. 

FLORIDA LAUGHLIN, 
By M. I’. SMITH, Att'y. 

MURRAY FF. SMUETIT. 

W. Bb. PITTMAN. 

A.B. PITTMAN. 


Approved. 
J. M. McK EE, Clerk. 
Ad Afterwards, to wit, on the llth day of September, 1882, 


the following notice and acceptance of same was filed in the 
office of the clerk of said court: 


U.S. Cir. C’t for So. Dist. Miss. In Equity. 
MroRIDA LAUGHLIN vs. J. Do Mirreminr et al. 


To Mrs. Florida Laughlin or Messrs. Pittman, Pittman & Smith « 

Smith, her solicitors: 

Please take notice that on the hearing of the above-entitled cause 
the defendant Mitchell will offer as evidence a duly certified tran- 
script of the record, pleading, & proceedings in the suit of Payne «& 
Green ef als. vs. Davis et als., filed and had in the superior court of 
chancery of the State of Mississippi, and numbered 4056 on the 
docket of said court, as the same remains of record in the office of 
the clerk of the supreme court of said State. 

A. M. LIGA, 
Solicitor for J. D. Mitchell. 


ar 
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Service accepted this 18th Sept., 1882. 
PITTMAN, PITTMAN & SMITH, 
Sol’s for Compl t. 


Od) And afterwards, to wit, on the 6th day of November, A. D. 
1882, the deposition of J. HH. D. Bowmar, a witness for the de- 
fendant, was filed in the office of the clerk of said court in the words 

& figures following, to wit: 


O46 Interrogatories and cross-interrogatorics to be propounded to 

Dr. J. H. D. Bowmar,a witness on behalf of the defendant; 

J.D. Mitehell, in the cause now pending in the circuit court of 

the United States for so. dist. of Mississippi, wherein I*lorida 

Laughlin is complainant and the said Mitchell and others are de- 
fendants. 


Int. 1. State your name, age, residence, & occupation. 
Ans. My name is J. H. D. Bowmar; Vicksburg; real est. agent. 
Int. 2. Are vou one of the executors of the will of Joseph Ie. Davis, 
deceased ? 
Ans. Yes. 
Int. 5. When did Joseph I. Davis die ? 
Ans. On the 19th September, 1870. 
Int. 4. State, if vou know, what were the relations existing be- 
tween Jos. I. Davis and his granddaughter, Mrs. M. I. Hamer. 
Ans. They were of the most confidential character. 


OAT Int. 5. If vou had any conversation with Mr. Davis shortly 
before his death, referring to his business affairs, in which 
| Mrs. Hamer was mentioned, please state the cireumstanees under 


which said conversation was had and give the conversation as fully 
as vou can recollect the same. 

Ans. Mr. Davis, when he told me on his death-bed that he had 
appointed me one of his executors, said that Mrs. Hamer, then Miss 
M. E. Mitchell, knew inore of his business than any one else, and re- 
ferred her to me as being able to inform me about it if | required 
anv Information. 
| J. HW. D. BOWMAR. 

The complainant objects to the 5d & 4th interrogatories and the 
answers to the same as irrelevant and incompetent, because they 
scek to bind the complainant by conversations and communications 
had with and made by Jos. I. Davis after the execution of the in- 
strument sought to be set aside had been executed, and when the com- 

\ plainant was not present and had no knowledge of such conversa- 
tions or communications. 


PIT'EMAN, PIPTMAN & SMITH. 
OS Cross-Interrogatories to J. Hf. D. Bowman. 


Cross-int 1. How old is Mrs. M. Ek. Hamer? 

Ans. I do not know, but would suppose about forty years. 
X Int. 2. How old was she in 1858 ? 

Ans. | do not know, but suppose ab out 17-or 18 years. 
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X Int. 3. Did not these confidential relations spoken of by you In 


your answers to the 3d & 4th interrogatories commence long after — 


L858 or ‘9 and some time about 1866 or 1867 ? 
Ans. I do not know exactly, but think it existed from her ma- 
turity. She was always with her eet after she was grown. 


Hf. D. BOWMAR. 


And on the 6th day of November, A. D. 1882, the depositions of 
S.S. Booth and Robert Wood, witnesses for de fendant in said cause, 
were filed in the office of the clerk of said court in the words and 
figures following, to wit: 


049 U.S. or AMERICA, 
Southern Dist. — State of Mississippi, County of Warren : 


In Cireuit Court for Southe-n Dist. and State. 
FroripA LAUGHLIN, PIE, vs. J. D. Mirconmenn et al., Def’ ts. 


Depositions on part of defendants taken before me, Laz. Lindsey, : 
commissioner of said court, in Vicksburg, Miss., to be read as ev1- 
dence in said case and by consent of attorneys. 


Present: A. M. Lea, Esq.,attorney for defendants; Messrs. Pitmans 
& Smith, for plaintiffs. 


Deposition of S. S. Booth. 


S.S. Boorn, Esq., being produced, and by me first duly sworn, de- 
poses and says: 

By DEFENDANTS’ COUNSEL: 

Question first. State vour name, age, and residence. 

Answer. My name is 8.8. Booth; [am 15 years of age, and re- 
side in Warren county, Miss. 

Question 2. Where were you residing in the year 1846, and what 

was your occupation at that time? 
300 Answer. I was residing on my place, about 8 miles from 
Vicksburg, in Warren county, Miss., and was a planter. 

Quest. 5. How did lands and negroes sell in this section at that 
time? State all you know or can recollect as to the value of that 
kind of property during that year. 

Answer. I owned at that time one of the best hill places in the 
county, and at that time I offered my place at eight dollars per acre. 
I became very much discouraged and offered my place for sale. 
This was in 1845,1846, or 1847, and did not sell. Cotton, I know, sold 
in 1844 at 44 cents, and gradually increased until 1850. There was 
no sale for real estate in those years. The time I speak of covers the 

ar 1846. 1 think this is true of all landed property in this county. 
In 1846, 1 recollect, Dr. James M. Barnett was selling some negroes 
in front of the Washington hotel, as trustee or other capacity, Sand 
asked me if I did not want to purchase some negrocs. — | stopped 

and purchased three at that sale. The first one | bought was 
BO a very valuable negro fellow—I never saw a more valuable 
one—for whom | paid six hundred dollars: the next a woman 
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about 40 years old, a very fine cook. My impression is, but not cer- 
tain, that it was one hundred and seventy-five or two hundred and 
seventy-five dollars [ paid for her. The next was a boy, a very fine 
boys17 years old, for which [ paid four hundred dollars. I recol- 
lect the same year of buying at the court-house a girl, grown, about 
17 or 18 years old, for which [T paid four hundred and fifty dollars. 
This was after the purchase at the Washington hotel.  [ eould not 
tell the value of negro property general-y in 1846, except those sold 
under the hammer tor debt. There was no sale for such property. 
My impression is that slave property previous to 1546 was lower and 
subsequent to that year such property advanced gradually. It had 
commenced to advance in 1546. 
S.8. BOOTIL. 


Sworn to and subseribed before me May S, 1882. 
LA 7. LINDSEY, [j. N. Coiit. 


[ Endorsed :] U.S. cir. co-rt. 


By consent of counsel for the parties, further taking of depositions 
herein is adjourned until Thursday, July 15, 1882. 
LAZ. LINDSEY, 0. S. Com’r. 


Bo2 Deposition of Robert Wood. 
THurspay, July 15, 1882. 


Rosert Woop, Sr., a witness for defendants, being produced 

and by me first duly sworn, deposes and says: 
By DEFENDANTS’ COUNSEL : 

(Juestion Ist. State your name, age, residence, and occupation. 

Answer. My name is Robert Wood, Sr.; Iam 60 years old; I re- 
side on the old Henry Durden place, about 6 miles from Vicksburg; 
ama gard-ner. 

Question 2nd. Were you present at the sale of the Diamond 
plantation to Mr. Joseph Je. Davis in the month of June, 1846” 

Answer. I was right there at the time of that sale. 

Question 3rd. State where said sale took place; how many were 
present. Give the names of any white persons you remember to 
have been present. 

Answer. The sale took place up to the overseer’s house, on the gal- 

lery. There were seven white men present, and about thirty- 
So. five or more colored. There were present: Jo. Davis, Jona- 

than M. Caleb, Mr. Searles, Lawyer Chilton, Jolin Green, Col. 
Douglas, and Mr. McDowell, the overseer. Mr. Green was there, 
expecting to receive some of the money from the sale. 

Question 4th. State all you can recollect to have occurred at said 
sale, and what, if any, statements or declarations were made by Mr. 
Jos. EK. Davis at that time. ° 

Answer. The only thing [| took notice of was, immediately atter 
the sale was made Jo. Davis got up and stated he wanted it well 
understood that this property bas been purchased by me twice, and 
is never to go out of the Davis family ; this was in presenee of Jona- 
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than MeCaleb, who was right by the side of Mr. Davis: and immce- 
diately the overseer, Mr. MeDowell, rose up and asked Mr. Davis 
what he was to do, and Mr. Davis told him he was to remain there. 
Mr. MeDoweil did remain on the place that whole vear and a half, 
and quit. Mr. Davis then employed Mr. Folkes. No one else made 
a bid but John Green, whom Mr. Davis told to hold on,as he 
Sof was living vet. Mr. MceCaleb did nothing or said nothing at 
the sale and made no bid. 
(Juestion oth. After the sale. who was recognised by the negrues 
on the plantation as the real owner of the place ? 
Answer. Mr. Davis was mesial as the owner. 
(QJuestion 6th. [low often did you see Mr. Joseph dl. Davis after 
the sale? 
Answer. Hardly missed a week in seeing him. 
(Juestion 7th. Were the Diamond Place negroes in the habit of 
voing to the ILurricane Place: and, if so, for what purpose ? 
Answer. Whenever they got in a fuss with the oversecr they 
would run off and go down there, and [ would go and bring them 
back: I would be sent after thein. 


(‘ross-examination : 


lirst XN Question. Do you know the colored woman now living 
on Diamond Place, and who has been a cook In the family 
Bo. Of Mrs. Laughlin for several vears ? : 
Answer. Yes: I know her; her name is Louisa Neil : she 
was not at the sale, but on the place. 

Ynd X Question. Do you know whether or not Mir. Jonathan Me- 
Caleb has any conversation with Mr. Davis prior.to the sale ? 

Answer. If they talked it was not there; they’walked in together 
and sat wear each other and talked awey in a whisper. 

Third X Question. You say they came in together. Where did 
they come from ? ; 

Answer. ‘They came up from the house together. 

Fourth XN Question. Was it not the understanding of those who 
were present that Mr. Davis bought the property for his daughter, 
then Mrs. MeCaleb, new Mrs. Laughlin ? 

tnswer. It was the understanding with all that were 
joo around that he bought it for himself. : 

lifth NX Question. Have you not within: the last week lad 
a conversation with a young man—white gentleman—while sitting 
on the steps in the buile line in which Mr. A. M.. Lea has his office 
waiting for him to come to his office, in which vou said that it was 
well understood that Mr. Davis did buy this property for his daughi- 
ter, and that every one at the sale knew it? 

Answer. No: I told him he bought it for himself; that is what I 
thought I stated to him. R 

6th N Question. Did you know a gentleman named Dr. McEI- 
rath ; if so, where did he live at the time of the sale, for some time 
after, and where does he now live ? : 

Answer. [knew Dr. MeElrath well for vears Ha lived in the town 
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of Warrenton, six miles from the Diamond Place. [Le now lives in 

Bolivar county, Miss., or in Georgia; I do not know which. 

Oot Seventh XN Question. State whether or not Dr. Mcklrath 

owas a friend of the family and in the habit of visiting the 
family of Mr. Jo. Davis and of Mrs. MeCaleb, now Mrs. Laughlin. 

Answer. Ile was a great friend to both and visited them all the 
time. He thought more of Mrs. Laughlin than of any of them. 

Mighth XN Question. When did Dr. McElrath leave the neighbor- 
hood of Warrenton ? , 

Answer. He left directly the war took place: the year [ do not 
know. 

Ninth X Question. Did you know the young gentleman referred 
toin XN int. oth? Would you recognise him if you were to see 
him now”? | 

Answer. No, sir; | did not know him, but would recognise him if 
IT saw him now. 

10th XN Question. When did vou last see Mr. Jo. Mitehetl? 
BOS Answer. Not fora month. It 1s quite a month since I saw 
him. 
Lith NX Question. Where did you see him, then, and what did he 
say to vou about this matter you are now testifving about ? 

Answer. Right at Reynold’s drug store, on the street. He asked 
me if | would go up and state what | knew if called on, and I told 
him I would. 

12th X Question. How did he know what you knew about it? 

Answer. [ was always talking with him from childhood up, and 
always told him his grandpa bought that place for him and Mis- 
Lea's either. 

15th XN Question. Thisis Mr. Charles Winkley. Do you recognize 
him as the young man you were talking with, refer-ed toin XN int.5? 

Answer. I do recognize him as the same person. 


DO Redireet examination : 


Question Ist. State the conversations as near as vou can between 
vourself and Mr. Winkley. How did you come to have an inter- 
view with him, and what was said by you & him? 

Answer. When I came in the room where Mr. Winkley was I told 
him I was waiting for Mr. Lea, and asked him if he knew what 
time be would,come in. I asked Mr. Winkley if there was any wav 
I could leave a eard for Mr. Lea, but said that I had rather see him, 
and I told Mr. Winkley my business was—I think. I told him | 
came to see about the place that belonged to Jo. Mitchell. This is 
all I can recollect. [ tell Mr. Winkley, now present, to go on and 
state what I said to him. | 

(Qluestion 2nd. Did Mr. Winkley question you about the case ? 

Answer. [fe did very little, only what [ said to him mysel!. 
360 (Question 3rd. What did you say to him ” 

Answer. All I know I did tell him was that I did not want 
to go again- my old) mistress, but that place ought not to be taken 
from Jo. Mitchell. 

(Question 4th. Can you recall anything else you said ? 
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Answer. [I can’t think of anything else [ said to him in that con- 
versation. . 
his | 
ROBERT x WOOD, Sr. 


moar. 


Sworn to and subscribed before me July 15, 182. 


C‘om’r fee, $5.00: due. 
[ Io ndorsed :]| U.S. cir. court. riled Noy. 6, 1882. J. M. Melee, 
el’k. ‘ 


And on the 6th day of Nov., 1882, the deposition of C. P. Wink- 
ley, a witness for the complainant in said cause, was filed in the 
oflice of the clerk of said court in the words and figures following, 
to wit. ; 

5 
SOL Unirep SrTatTes OF AMERICA, | 
State of Mississippi, County of Warren: 


ln Cireuit Court for said Dist. and, State. 
fportipa Lata, Plaintiff, es. J. D. —— et al., Def’ts. 


Deposition on part of plaintiff, taken before me, uaz. Lindsay, a com- 
missioner of said court, in Vicksburg, Mississippi, on the 15th day 
of August, 1552. by consent of attorneys for, both parties, to be 
read as evidence in said ease. 


Present: Messrs. Pittmans & Smith, att’ys bo plaintiff; A. M. 
Lea, att’v for defendants. . 
. ( 

Ciarnes P. Wixkiey, being produced and by me first duly 
sworn, ace and says: ; 


By Pri ATT Ys: 


(Juestion first. What is your name, age, and occupation ‘ ? 

Answer. My name is Chas. P. Winkley; I ani in my twenty-first 
year, and a law student in the office of Messrs. Pittman, Pittman «& 
Smith. 

Question 2nd. Do you remember the circumstances of appearing 
al my request before Laz. Lindsay while Robert Wood was under 

cXamination as a witness In this case for the purpose of being 
32 identified by him in answer to X int. 10: if so, are you the 
Charles Winkley therein referred to? * 

Answer. Yes; [| remember the cireumstancés; IT am the same 
Person, , 

Question third. Did you or not have any conversation [with] wit- 
ness Wood at the time and place mentioned by him on the oecasion 
of his meeting you? If yea, state the substance of the conversation 
as fully as vou can; also the occasion of it. 

Answer. [did have a conversation with Wood at the time and 
place asked. ‘The substance is as follows: He came into our office 
and asked me if he could leave a eard for Mh. Lea. Te said he 
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wanted to see Mr. Lea about this case Mrs. Laughlin has against 
Jo. Mitehell; that Mr. Lea had sent Mr. Little for him, and that was 
what he wanted to see Mr. Lea about. He went on to say that he 
wagon the Diamond Place when that place was sold, and when Mr. 
Jos. I. Davis became the purchaser. He said, furthermore, that at 
the time of the sale Mr. Jonathan MeCaleb was there and made 
some bids, but that Mr. Davis final-y became the purchaser, and 

that they were all glad of it as it kept them al- together, and 
065 [there] was no separation of the negroes on the place, and 

that the property did not go out of the family, and that Mrs. 
Laughlin still had her place, as it was understood that Mr. Davis 
purchased the place for her. This was about the substance of the 
conversation. 

Question fourth. Read the fifth, ninth, and 15th XN interrogato- 
ries, and the answers thereto, and the first, second, third, and fourth 
redirect intys, and answers thereto, in the deposition of said Wood, 
and state in what particulars, if any, do the statement- of the witness 
Wood, as set forth in his said deposition, vary or conflict with the 
statements actual-y made by him to you? 

Answer. I have read the int’vs and answers referred to, and find 
all that part which relates to the meeting, and the circumstances 
under which the conversation took place, are the same as I myself 
remember, but as to his statements made in his deposition, as regards 

the matter with which he conversed with me, I find the same 
064 in direct conflict to that conversation. I find it differs as 

regards lis answer to oth NX int’y in this particular, that in 
his answer he says /e says he thinks he stated to me that Mr. 
Davis bought it for himself, of which statement I have no recollec- 
tion. On the contrary, he stated that Mr. Davis bought it for Mrs. 
Laughlin. In his answer to the 9th NX int’y he states that he did 
not know me, but recognized me as shown 1n_ his deposition, when 
I was called in to see 1f he could identify me; in all of which | 
fully concur. In his answer to the 15th X int’y he says: I do 
recognize him as the same person, and on which occasion | myself 
was also certain that he was the same person with whom [ had such 
conversation. In his answer to first redirect int’y his statement Is 
almost as I recollect it. In his answer to second redirect int’y he 
says: IT questioned him about the case very little. [asked him a 
few questions, as a matter of course, In order to catch the thread of 
his conversation. In his answer to the third redirect int’y [ say he 

did not make any such statement to me as that stated in said 
365 srdint’y. In his answer to 4th redirect int’y he says: I 

cannot think of anvthine else | said to him in that conver- 
sation. As to this, l can only say that the substance of lis conver- 
sation on that occasion was as [ have previously stated. 

Question fifth. Are you certain he told you that it was understood 
by all hands that Mr. Jos. I. Davis bought the place for Mrs. Laugh- 
lin? May vou not be mistaken? Did you shortly afterwards repeat 
this conversation to any one; and, if yea, to whom ? 

Answer. [ am certain that he told me that Mr. Davis bought the 
place for Mrs. Laughlin. [am not mistaken—am certain of it. In 
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a few minutes after he, Wood, left, | told Mr. Mfirry I. Smith about 
the controversy I had just had with Wood. (form of fourth int’y 
objected to by att'y for defendants. No cross- _. propounded.) 


WINKSLEY. 


’ > ° 9 ~* IO. 
Sworn to and subscribed before me Aug't 153 1882. 
LAZ. LINDSEY, 
: (1S. Com’r. 


% 
[ Mndorsed:]| U.S. cir. c’t. Filed Nov.6,1852. J. M. Melee, el’k. 
’ 
306 And afterwards, to wit, on the 7th day of November, A. D. 
ISS2, a motion in said cause was filet! and entered in the 
office of the clerk of said court by defendant-, in the words & figures 
following, to wit: 


hroRIDA LAUGHLIN vs. J.D. Merrenennp ef al. 


The defendant Mitehell, by lis solicitor, mroves the court to ex- 
clude from the testimony in this case the deposition of the com- 
plainant, Florida Laughlin, heretofore taken, because— 

Ist. The said Florida Laughlin is not a competent witness under 
neater S58, Revised Statutes of the U.S. 

The : said I* “tages - IS not a competent witness under seetion 1602 
dt tecacde at iti: LSSO. 
\. M. LEA, 
° Nol. for sd D’f't. 


And on the 7th dav of November, A. D. 1382. an agreement of 
counsel in said cause was Glod in the oftice of “the clerk of 


oO; said court in the words & figures following, to wit: 


’ 
Agreement of Counsel. 3 


In the Cireuit Court of the United States for'the Southern District 
of Mississppi. In Equity. 


% 1 * ? 
FrortDA LAUGHLIN, Complty 
’. ‘. 


Jos. D. Mircenenn et al., D’f’ts. J 


a > agreed in this cause as follows : 
The amendment to the plaintiff's bill this day filed shall be 
Ries Me ‘ed and treated as sworn to. 
2d. Said amendment shall be considered and treated as traversed 
by the answer of the defendant on information and belief, and said 
answer shall be considered as sworn to by the de ey anit. 
3rd. It is agreed that if Florida Laughlin ‘ELC. Laughlin were 
examined as withesses In support. of said aber they would 
each of them severally testify that the answer signed by her in the 
cause referred to in said amendment was seift to her by her father, 
r that a draft of said answer was sent to her by her father under 
cover of a letter from him, advisingsher that he inclosed 
oUS “a draftof an answer for you (her) in ‘the Guion suit,’ and re- 
questing her to sign and make oath to the same and return 
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it, Which she copied or had copied, signed, made oath to, and re- 
turned without having ever seen any of the pleadings in said cause, 
and especially without having seen or been advised of the contents 
of the answer of Jos. Ie. Davis. 

dth. That Murray T°. Smith, Eesq., if examined as a witness In sup- 
port of said amendment would testify that, as one of the solicitors 
of Mrs. Laughlin, he had in his possession the letter inclosing the 
draft of said answer, which letter was in the handwriting of and 
signed by Jos. EK. Davis, and contained the expression “ 1] enclose 
youa draft of the answer in the Guion suit, which I want vou to 
have copied and sign and make oath to and return,” or words to 
that effect; that he particularly and clearly remembers the words, 
“T inclose veu a draft of answer in Guion suit.” 

It is further agreed that these admissions shall be taken as and 
deemed to be the testimony of such of said persons as if regularly 
taken on depositions subject to exceptions for relevancy & for com- 
petency of witnesses. 

Sth. It is admitted that her said answer referred to is in herown 

handwriting, as it now appears of record. 
369 Gth. It is agreed that the deposition of Dr. J. H. D. Bow- 
man, heretofore taken in this cause in behalf of the defendant, 
but not vet received, shall be considered as offered in evidence, and 
when received shall be filed as evidence in the cause. 
ALF. B. PIPPMAN, 
Sol. for Compl t. 
A. M. LEA, 
Sol. for J. D. Mitchell. 


And on the 7th day of Nov’r, 1882, an’ amendment to the original 
bill in said cause was filed in the office of the clerk of said court, 
and is in the words & figures following, to wit: 


370 In the Cireuit Court of the United States for the Southern 
District of Mississippi. In Equity. 


KLokIDA LAUGHLIN, Complainant, ) 
Us. >No. 3dl4. 
Jos. D. Mrrcuenn et al., Defendants. | 


To the honorable the judges of the cireuit court of the United States 
for the southern district of Mississippi : 

Your oratrix, Florida Laughlin, who is the complainant in the 
original bill filed in this cause, respectfully sheweth further unto 
vour honors, by way of amendment to the said original bill, that on 
June 25, 1847, Andrew M. Payne and John J. Green, copartners 
under the firm name and style of Payne and Green; John J. Green 
and Benjamin Crump, copartners under the firm name and style of 
J.J. Green & Co.; E. P. McDowell, Davis M. Fisher, W. lL. Came- 
ron, J. G. Ford, Charles I. Sherman, Morris Emanual, William St. 
John Elliott, assignee of Robert S. Throckmorton: and Robert 
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Patterson, Eleanor J. Guion and DJaura 8. Guion, infants, 
oT who sued by their father, John I. Guion, and the said John 

|. Guion filed in the superior court, in ‘chancery, through their 
solicitors, Fulton Anderson and Guion & Downs, a_ bill “against 
Joseph E. Davis, your orator’s father, John M. C hilton, and Charles 
J. Searles,and Florida McCaleb, your oratr?x: and Charles A. Jacobs, 
William Laughlin, and Edward E. Laughlin, for the purpose of 
subjecting to ‘the payment of their sever: al claims against David 
McCaleb the surplus of $15,494.06, remaining after the payment of 
the Jacobs’ debt and costs of sale, as the same is set forth in ,your 
oratrix’s original bill and as is shown by said agreement. filed as 
Exhibit “ D” to said bill, said several complainants having a third 
mortgage on all the property, or rather a-+second mortgage on all 
whieh had been conveyed to G. W. Mck dre ith, it being second on 
part and third on part. Said Guion was trustee in the conveyance 
for their benefit. It was contended by the complainants in said 
bill that inasmuch as Laughlin, Searles ’& Co. had a separate 
security for their claim, viz., the personal property on the 

Diamond Place and certain. slaves, which your oratrix 
o72 claimed, that this debt should not be paid out of the 

surplus above mentioned, as it was provided it should be 
by the terms of the agreement aforesaid, but that they should 
be required to look to their mortgage And the entire surplus 
aforesaid left for the unsecured creditors—complainants i in said bill. 
It was contended in the interest of your oratrix that the slaves 
above referred to were not liable for the debt, or, If so, that your ora- 
trix would be entitled to be treated as a stibety for David Met Caleb, 
and by subrogation be reimbursed out of said surplus. By the final 
decree in said cause the entire surplus was decreed to the complain- 
ants therein, the court ascertaining by its decree that said slaves 
were Hable as the property of said MeCaleb undér said mortgage. 
Your oratrix further avers that she has neyer at any time seen said 
bill or any of the papers, evidence, or pleadings purtaining thereto, 
except her own answer filed therein, and never understood, so far as 
she now recollects, the slope of the bill, save in a general way that 
her right to the slaves in question was ee, and that she now 

sets forth the same in brief, so far ‘as she has attempted to 
873 do herein on information and belief, from an examination 

thereof made by her solicitor, Mr. 4. B. Pittman. 

Your oratrix further avers that the answer filed for her in said 
cause was sent to her for her signature by ther said father, and that 
she signed the same witbout having seen Or having been advised of 
the contents of the answer of said Jos. E. Davis, having confidence 
that his defence of said suit would be properly made and justly 
made in accordance with her interests. 

Your oratrix is advised that the pleadifes in said suit are volum- 
nous; that many things are asserted as fycts ther-in which may or 
may pot be true as stated ; and she is paréicularly advised that it is 
stated in the answer of said Jos. E. Davis tat certain persons therein 
mentioned had bid for each and every article of property offered at 
sald sale, and that his said answer has othr statements which might 
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bear the construction of implying that said property at said sale sold 

for its full value on account of spirited competition, though 

o74 said averments seemed to have been so framed as to imply or 
| tend to imply that without stating it. 

-Your oratrix is advised that no attack had been made in said suit 
on said sale, but that the validity of the same was athrmed in said 
bill, and said allegations seem to have been wholly unnecessary and 
irrelevant. 

Be that as it may, your oratrix avers, as she has already done, that 
she has never seen said answer nor been advised of its contents 
until she read this answer for the purpose of subscribing and making 
oath to the same, and she avers, on information and belief, as she did 
in her original bill, that 1t was made known to the persons present 
at said sale, that Jos. i. Davis was purchasing for your oratrix, and 
that it probably affected the bid-ing, as 1t was intended it should do. 

And your oratrix prays for the relief prayed tor in her original 
bill. 

PITTMAN, PITTMAN & SMUETH, 


Solicitors for Compl. 
; STATE OF Miusstsstpp1, Warren County: 


Personally appeared before me, Florida Laughlin, complain- 
ant in the suitof Florida Laughling vs. J. D. Mitchell e¢ a/. above en- 
titled, who, being by me duly sworn, says on oath that the allega- 
tions set forth in the foregoing amendment to her said bill are true, 


‘so far as they are within her own knowledge, and that she believes 


the same to be true so far as they are averred on information and 
belief. 


kndorsed: riled Nov. 7, 1882. J. M. Melee, el’k. 


And on the 7th day of November, A. D. 1582, a transcript of pro- 
ceedings had in the superior court of chancery of the State of Mis- 
sissippi was filed by defendant- as proofin said cause in the words and 
figures following, to wit: 


376 StTAre OF MISSISSIPPI: 
Superior Court of Chancery. December Term, A. 1D. 1547. 


The the Honorable Stephen Cocke, chancellor of the State of Mis- 
sissippi, in chancery sitting: 

Humbly complaining, show unto your honor your orators, An- 
drew M. Payne & John J. Green, citizens of the county of War- 
ren and State of Mississippi, merchants, trading under the firm and 
stvle of Payne & Green; John J. Green and Benjamin Crump, citi- 
zens of said county, merchants, trading under the firm «& style of J. 
J. Green & Co.: I. P. MeDowell, a citizen of said county: Davis M. 
Fisher, a citizen of said county; W. LL. Cambron, a citizen of the 
State of IKentucky: J.G. Ford, a citizen of the State of Tennessee : 
Charles KE. Sherman, a citizen of the District of Columbia; Morris 
Emanuel, a citizen of the city of Vicksburg & State of Mississippi: 


* 
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William St. John Illiott, assignee of Robert S. Throckmorton 
377) and ~Robert Patterson, late merchants and partners im trade 
In the city of Natchez & said State oftMississippi; Eleanor J. 
(vuion and Lauras. Guion, infants under the age of twenty-one years, 
who sue by their next friend, their father, John [. Guion, of the city 
of Jackson & State of Mississippi, and the said John I. Guion, that 
on the seventh day of June, A. D. 1844, David MeCaleb, Jr, at that 
time a citizen of the county of Warren & State of Mississippi, but 
since dead, being indebted to one Charles A. Jacobs, of the city of 
New Orleans & State of Louisiana, in the sui of thirteen thousand 
nine hundred and fifty-five dollars and eighty cents, executed jointly 
with his wife, Florida A. MeCaleb, a deed of trust to Jolin M. Chil- 
ton & Charles J. Searles, both of the city of Vicksburg & State of 
Mississippi, by which he conveyed to said Chilton & Searles, as trus- 
tees, the real and personal estate mentioned and describea in 
375 said deed for the purpose of securing to said Jacobs the pay- 
ment of the said sum of money acknowledged in said deed to 
be due from said McCaleb to said Jacobs & the accruing interest 
thereon. : 

You- orators file a copy of shid deed of trust Ierewith, marked 
Exhibit No. 1, and pray that the same may be taken & considered 
asa part of this their bill of complaint. 

Your orators further represent that on the seventh day of May, 
(1846) cighteen hundred & forty-six, the said David MeCaleb, Jr., 
and his wife, Florida, executed a deed of trust to George W. Mekl- 
rath, a citizen of the county of Warren & State of Mississippi, which 
is filed herewith, marked Exhibit B, & which complainants pray 
may be taken as part of this bill of complaint; that by said deed of 
trust said David MeCaleb & his wife, Florida, conveyed to said 
Meklrath, as trustee, all of the real and personal estate embraced 

In the deed to Chilton & Searles,and also in addition thereto 
oi the following slaves, to wit: Ben, aged 25° vears; Charles, 
aged 55 vears; Stephen, aged 50 years: Carl, aged 25 vears : 
Judy, aged 25 years: Laura, aged 23 years; Alick, aged 15 years: 
Bob, aged 20 years, & Sophy, aged 40 years, for the purpose of 
securing to William Laughlin & Charles J. Searles, of the city of 
Vicksburg, & Edmund ©. Laughlin, of the city of New Orleans, 
merchants in trade under the firm & style of Laughlin, Searles & 
C'o., the payment of said MeCaleb’s note to them for the sum of one 
thousand doliars. dated May Ist, 1846, & payable on the 15 day of 
November next thereafter, and also to save harmless the said Laugh- 
lin, Searles & Co. from any loss or damage they might sustain by 
reason of their endorsement of-a certain draft drawn by said David 
MeCaleb, Jr. on William Laughlin & Co. & accepted by them, bear- 
ing date March 25rd, 1546, payable some months after its date, for 
the sum of three thousand two hundred & one dollars & sixty-one 
cents, all which will appear by reference to said deed, a copy 

ot) of which is filed as hereinbefore stated. 
Your orators further represent that on the 25th day of May, 
S46. the satd David MeCaleb, Jr. being indebted to vour orators, 
J.J. Green & Co. in the sum. of SS28.45, for which they hold his 
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note, pavable on the 20th January, 1846, and the further sum of 
S11. 58.11 by open account, due Janu ary Ist, 1846, to your orators, 
Payne & Green, in the sum of $5,496.84, for which they hold his 
note pays able Mareh Jist, IStl: to your orator, EP. MeDowell, 
for services rendered as overseer in the year 1845, $1,060; & 381,000 
for like services tor the year 1846; to your orator, Davis M. lisher, 
in the sum of SS00,00; to vour orator, Jonathan MeCaleb, in the 
sum of $54,524.54, on the l1th dav of April, 1S46; to your orator, 
J. L. Cambron, 8150,00, due Jan’v Ist, 1846: to vour orator, J.C. 
lord, $170.00, due January Ist, 1S46: to your orator, William St. 

John Elhott, assignee of Throckmorton & Patterson, 8300.00: 
SSl to vour orator, Charles i. Sherman, $2,500.00 > to ne orator, 

M: Emanuel, $400,006, made and executed to John [. Guion, 
one of your orators, a deed of trust to secure the debts therein enu- 
merated & set forth as above stated. 

All of the real & personal estate previously conveyed by & em- 
braced in the deed to Chilton & Searles to secure the payment of the 
debt to Jacobs, for a more particular description of which reference 
is made to said deeds, & your orators file herewith, marked Iexhibit 
No. 3, the deed from MecCaleb to John I. Guion, and pray that it 
may be taken as part of this bill of complaint. 

Your orators further represent that some of the slaves embraced 
in the deed to Meklrath & not encluded in the deed to Chilton «& 
Searles are conveyed in the deed to Guion, & that the number of 
slaves conveyed by sald deed is fiftv-nine ; the number conveved to 

McElrath is forty-eight, & the number conveyed to ¢ ‘hilton & 
O82 Searles is forty- -two. Yourorators believe the fact to be th: at, 

In addition to the slaves conveyed to Melklrath not previ- 
ously conveyed, said MeCaleb included in the deed to Guion, which 
was last executed, all the voung slaves by name which were the in- 
crease from those previously conveyed. 

Your orators further represent that on the 15th day of June, 1846, 
the said John M. Chilton & Charles J. Searles, by virtue of the powe I's 
vested in them as trustees by the deed to them from said MeCaleb 
for the benefit of said Jacobs, did offer for sale to the highest bidder, 
for eash, all of the slaves & their inerease embraced in the deed ot 
trust from McCaleb to them, and also all the land conveyed by said 
deed; that Joseph FE. Davis, a citizen of the county of Warren & 
State of Mississippi, became the purchaser of all of said slaves, & 

also of the land, he beine the highest and best bidder there- 
383 for, for the sum of twenty-eight thousand four hundred 
thirty-four dollars & six cents, or thereabouts. 

That the amount of the debt to Jacobs on said day of sale, inc ud- 
Ing interest & cost of sale, Ke. Was S15.000,00, 

That the slaves did not sell fora suflicient sum to satisfy said 
Jacobs’ demand, & the land was then offered for sale by the trustees 
and was bought, as before stated. by said Joseph bE. Davis. 

That the horses, steck of cattle, sheep. & hogs and farming uten- 
sils embraeed in said deed of trust were not offered for sale by said 
trustees. 

That by sald sale the deed of trust to said Chilton & Searles for 
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the benefit of said Jacobs & the debt thereby intended to be secured 
was fully satisfied, & a surplus fund amounting to the sum of thir- 
teen thousand four hundred and thirty-four dollars & six cents 
ought to have been paid by said Joseph I. Davis in cash into the 

hands of said Laughlin & Chilton to be by them paid over 
Sst to your orator, Guion, trustee for his cocomplainants, to be 

distributed among them pro rata according to their respective 
claims against the said David MeCaleb, Jr. 

Your orators further represent that your orator, John I. Guion, 
Was present at said sale, and immediately after it was closed gave 
notice to said John M. Chilton & Charles J. Searles that he had 
been appointed by David MecCaleb, Jr., trustee for his creditors 
eenerally, who had not been ‘previously secured in their demands 
against him, & that the said MceCaleb had conveved to him in trust 
to secure such creditors their respective claims the same property, 
both real & personal, which had been sold by them, and that he, as 
trustee for said ereditors, clarmed said surplus fund of $15,454.06 
arising from said sale to said Davis and gave them notice not to 
pay the same, or any part thereof, to any one else, & subsequently, 

on the 5rd day of December, 1846, he gave a written notice 
385 to said Chilton & Searles not to pay said surplus, or any part 

thereof, to anv one but ager copy of which notice 1s 
herewith filed marked Exhibit No. 4, and praved to be taken as 
part of this bill of complaint. 

Your orators further represent that since the date of said sale 
said David MeCaleb, Jr, has departed this life without any estate, 
and that said fund of 813,454.06 is the only means by which any 
portion of their respective demands against said McCaleb can be 
paid & discharged. 

Your orators, Payne & Crreen, show that for their demand they 
recovered judgment in the circuit court of Warren county on the 
0th day of May, 1546, for the sum of $7.878.S0 & costs. 

Your orator, Jonathan MceCaleb, shows that at the May term, 
S46, of Warren county cireuit court, on the — of June, (1546) 
Clghteen hundred & forty-six, he recovered on his demand against 

said David McCaleb judgment for the sum of $55,069.00 
O56  & costs, both of which judgments are wholly unsatistied : 

and your orators file herewith transcripts of said judgements, 
marked Exhibits No. 5 & 6, which they pray may be taken as part 
of this bill of complaint. 

Your orator, Jonathan MeCaleb, also shows that after said sale, 
to wit, on the 17th day of June, he made to Eleanor J. & Laura S. 
CGiujon, who are complainants in this bill, an assignment of his pro 
rata dividend & interest among the other creditors of David 
MeCaleb, Jr, in & to the said surplus of $13,154.06 arising from the 
sale of said 1D. McCaleb’s property, a copy of which assignment, 
marked Exhibit No. 7, is herewith filed & prayed to be taken as 
part of this bill of complaint. 

Your orators charge that the sale made by Chilton & Searles, 
trustees, Was a cash sale: that they gave notice at the commence- 
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ment of said sale that it would be a eash sale & that cash 
387 would be exacted of the purchasers of any of said property, 

and your orators hoped, and believed, that said trustees 
weuld ex xaet payment in cash from said Joseph EF. Davis for the 
property purchased by him, and that the surplus arising from said 
sale, after satisfying the deed of trust in favor of said Jacobs, would 
be paid over to your orator, Guion, as trustee for your other orators, 
to be equitably distributed among them according to their respective 
claims. 

Your orators charge that the property purchased by said Joseph 
IX. Davis consists of a very valuable plantation on the Mississippi 
river, in the county of Warren, & the slaves described in the deed 
of trust under which it was sold; that at the date of the sale it was 
planted in cotton & corn & was in a state of high cultivation; that 
said plantation and slaves were delivered to said Joseph I. Davis 

immediately after the sale by said trustees upon some agree- 
08S ment or understanding between said Davis and said trustees 

that the title to said property should remain in them & not 
be vested in said Davis until he should make payment of the pur- 
chase-money, €& he, the said Davis, has had possession of said prop- 
erty ever since & has been & still is in the enjoyment of the profits 
thereof without having paid, so far as your orators are concerned, 
one cent of the purchase-money bid therefor. 

Your orators have been informed that he has made some arrange- 
ment with said Jacobs for the payment of the sum due to him. 

Your orators charge that the annual value of the crops made on 
sald plantation is at least $6,000.00. 

Your orators charge that they are entitled to the said sum of 
$15,434.06 arising from said sale over & above the debt due to the 
sald Jacobs, and that your orator, Guion, acting as trustee for his 
cocomplainants, has repeatedly applied to said trustees & said Davis 

for payment thereof without success, and said trustees repre- 
589  sentipg that said sum had not been paid to them by said 
Davis, & said Davis avoiding the demand of payment by him 
by Various subterfuges & pretences, among other things setting up 
and insisting that your orator, Gnion, as trustee for his cocomplain- 
ants, is not entitled to the whole amount of said surplus to be dis- 
tributed among them: that said Laughlin, Searles & Co. have an 
older lien upon said fand & must be first paid and satisfied: that 
the property embraced in the deed of trust to Meklrath & not in- 
cluded in the deed to Chilton & Searles or in the deed to Guion is 
the separate & sole property of Florida A. McCaleb, wife of said 
David McCaleb, and not subject to lis debts; that he has paid said 
Laughlin, Searles & Co. upwards of four thousand dollars, intended 
to be secured by the deed of trust in their favor hereinbetore re- 
ferred to & made part of this bill, and that he is entitled to retain 
that amount out of said surplus fund. 
Your orators charge that said Lauglilin, Searles & Co. are 
590 not entitled in equity to any portion of said fund arising 
from said sale. The deed of trust to G@. W. McElrath for the 
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benefit of said Laughlin, Searles & Co. is to secure a positive indebt- 
edness of said D. W. MeCaleb’s, Jr., to them of one thousand dollars 


only, and to indemnify them against loss for their endorsement of 


said MeCaleb’s draft for about $3,000 more, & by said deed nine 


slaves, the property of said D. MceCaleb, not embraced in the deed of 


trust to Chilton & Searles, & all the stock of horses, cattle, hogs, 
sheep, & farming utensils belonging to the plantation of said Me- 
Caleb, & which have not been sold, are conveyed to said McElrath 
& constitute an independent & separate security of ample value to 
satisfy all of said Laughlin, Searles & Co.’- demands against said 
David MeCaleb: & your orators are advised that until said Laugh- 
lin, Searles & Co. shall lave resorted to their separate security for 
their demands against said McCaleb, & have exhausted the property 
constituting such security, they will not be equitably entitled to any 

portion of the proceeds of the sale of said MeCaleb’s prop- 
S91 erty made by said Chilton & Searles. 

And your orators further charge that said deed of trust to 
said G. W. McElrath in favor of & for the benefit of said Laughlin, 
Searles & Co. has been satisfied, and, as evidence of such | satistac- 
tion, refer to Exhibit No. + filed with this bill, in which Charles J. 
Searles, one of the cestui que trusts, acknowledges satisfaction thereof, 
and to a letter from said Joseph E. Davis, herewith filed, marked 


Exhibit No.8, & which vour orators pray may be taken as part of 


this bill of complaint, in which he, the said Davis, states that he 
has paid the same. 

Your orators have, from time to time, been induced to beheve that 
said Joseph EF. Davis would) pay into the hands of said Chilton & 
Searles said sum of $15,454.06, to be by them disposed of according 
to equity & right, or that he would pay to your orator Guion, for his 
cocomplaunants, said sum of money ; but now so it Is, may it please 

your honor, your orators are satisfied that said Joseph [:. 
V2 Davis will not pay said sum, or any part thereof, to vour ora- 

tors, or cither of them, until compelled by the process of your 
honorable court. 

And your orators charge all the actines & doings of said Joseph 
lk. Davis and the said John M.Chilton & Charles .J. Searles, as trustees 
as aforesaid, — the said Davis in refusing to pay to said trustees In 
cash the sum of money bid by him for said land & slaves of the said 
MeCaleb purchased by him of said trustees ; and the said trustees, 
In not requiring said Davis to pay to them in cash the amount bid 
by him for said property, & in not paving over to your orator Guion, 
as trustee as aforesaid, said sum of $15,454.06, for the use & benefit 
of his eocomplainants, are illegal and contrary to the equitable 
rights of your orators, and tend to their manifest injury & oppres- 
SION. 

In consideration whereof, and as your orators are remediless save 
In a court of equity, may it please your honor to make Joseph EF. 
Davis, John M. Chilton, & Charles J. Searles & Florida A. MeCaleb, 

of the county of Warren & State of Mississippi, & Charles A. 
3) Jacobs, William Laughlin, & Edmund C. Laughlin, of the 
city of New Orleans & State of Louisiana, defendants to this 
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bill, & to grant the proper process to compel them to appear at the 
next term of vour honorable court to answer the allegations thereof. 
And may it please your honor on the final hearing of this cause 
to order, adjudge, & decree that the sale of said land & slave- of the 
said D. MeCaleb, Jr., made by said Chilton & Searles to said Joseph 
ky. Davis shell be annulled, set aside, and declared of no effeet, unless 
the said Joseph I. Davis or the said Chilton & Searles shall by a 
short dav, to be appointed by your honorable court, pay into court, 
to be distributed among your orators, said sum of 815,454.06— 
Notiéi.—This part of the bill interest thereon from the said 
is torn off and lost. Clerk. June, 1846, and if said sale 
set aside, may 1t please your honor 
to order an account to be taken under 
a commissioner of your honor to the 
rents, issues, profits of said land, & of 
the value of the services of said-slaves 
while in the possession of said Jos. EE. Davis, 
and to decree that said Davis shall pay the 
os same Into this honorable court fer the benefit 
the creditors of said David McCaleb, Jr., and 
that in the meantime may it please your 
to appoint a receiver of your court to take 
possession of said plantation & slaves and the other personal prop- 
erty conveyed in trust by said deeds from said David MeCaleb to 
said Chilton & Searles & to said John |. Guion, and manage the 
same & account to your honorable court for the proceeds thereof 
from time to time until the final decision of your honor in the prem- 
ines, or, If vour orators have mistaken the relief to which they are 
entitled in equity, may it please vour honor to grant to them such 
relief as to your honor may seem equitable & just, and to order, ad- 
judge, & decree accordingly. 
And, as in duty, Xe. 
TULTON ANDERSON. 
(CTON & DOWNS, 
Sol’rs for Compl ts. 


rf 
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indorsed: In chancery. Deer term, 1847. Filed with Exhibits 
A, B,C, D,G,& TH, and s’p’a iss’d June 23, 47. L. V. Dixon, D. C. 


BOA lex. A to bill. 


Tois indenture, made and entered into this seventh day of June, 
A.D. eighteen hundred & forty-four, between David McCaleb, Jur., & 
Mlorida McCaleb, his wife, of the county of Warren & State of 
Mississippi, of the first part: John M. Chilton & Charles J. Searles, 
of the said county & State, of the seeond part, & Charles A. Jacobs, 
of the city of New Orleans & State of Louisiana, of the third & last 
part, witnesseth : 

That whereas the said MeCaleb, on the 15th day of July, 1857, 
being largely indebted to Lambeth & Thompson, of said city of New 
Orleans, did execute a certain deed of trust, bearing date the day 
and year last aforesaid, & duly recorded in the county of Warren, in 
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book K, pages 125 [and] 126, to secure to said Lambeth & Thomp- 
son the sum of money therein described, which said deed of trust 
is hereby expressly referred to & madea part & parcel of this inden- 
ture; and whereas the said Lambeth & Thompson have, for value 
received by them, assigned said deed of trust & the note 
396 therein described, so far as the same remain unpaid, to the said 
Charles A. Jacobs, who is willing to extend to said McCaleb, 
in consideration of the provisions of this indenture, the time of 
payment of said debt; and whereas the balance of payment of said 
debt, at the date of this indenture, due and unpaid amounts to 
the sum of thirteen thousand nine hundred & fifty-five 45)°5 
dollars: Now, therefore, in order more effectually to secure said 
debt as well as to perpetuate & keep alive the security hereto- 
fore created by the deed of trust aforesaid, & also to extend ‘to 
said MeCaleb the time of payment as above mentioned, the said 
MeCaleb has this day executed his promissory note, bearing date 
the 28th day of May, 1844, & payable to said Charles A. Jacobs on or 
before the first day of February, A. D. eighteen hundred & forty-five, 
at the Mechanics’ & Traders’ Bank, at New Orleans, with 8 per ct. 
interest from Ist April, 1544, for the sum of thirteen thousand nine 
hundred & fifty-five 7{o¢y dollars, and the said McCaleb & wife have 
also bargained & sold to the said John M. Chilton & Charles 
397 J. Searles, as trustees, & do hereby grant & bargain & sell, 
alien, & convey unto them, the said trustees, all that certain 
tract of land Iving in the county of Warren & deseribed in the 
deed of trust, bearing date July 15th, 1837, aforesaid, as follows, to 
wit: Lot number two in section 13 & lot number one in section 15, 
in township 14, range 2 east, containing together about 220 acres ; 
also the tract of land at present possessed by said MeCaleb, & ad- 
joining the two lots of land above described, containing about 1,000 
acres, being the same land heretofore purchased by David MeCaleb, 
& by him conveyed to David MeCaleb, Jr., by deeds of conveyance 
duly recorded in the office of the clerk of probate of Warren county, 
& here expressly refer-ed to for greater certainty, & moreover known 
& described as parts of sections 12, 15, 14, & 15, in township 14, 
range 2 east; also the following slaves, to wit: 


=> 


Nos. 1. Joe, aged 59 years. 
2. Mary Jane, aged 19 vears. 
> Amelia, . -_— 
4. Austin, ae | ie 
oO. Sylvia, OF ” 
39S 6. Priscilla, aged 16 vears. a | 
7. Ben, 7 aa ~ TS 
&. Betsy, ere 
9. Alice, “10 = ) 
10. ‘Tom., . (2 : 
11. John, .. a ** | 
2. Seymour, “ 26 “ 
. Jacob, ae | 


) es ee 


> 
4. Cupid, aa 


a +* 


=> 
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15. Will, aged 67 years. 


16. Bailey, “ 57 © 

17. Amey, aa 

4 AS. ' nae, 

19. Esther, “ 1 
20. Caroline, “ lo * 
1 ‘ 

| 


21. Wield, " Se * 
22. Betsy, ¥ 3 
25. Rhody, “ 355) “© 
24. Priscilla, “ 15 
20 ” ie 
26. Maria, . 
27. Lilly, . 
aa, °* * |.” 
29, Tlish, "ae 
50. Anthony, “ es 
31. Vina, . 5 
32. Caroline, “ 25 “ 
33. Jack, -: as 
B+. hlizabeth, “ 14 “ 
599) Nos. 35. Noel, aged 8 years. 
« 36. Hannah, “ 57 “ 
Nos. 07. liza, aged 25 vears. 
“38. Mahala, “. * 
“39. Polly, “7 
“40. Mary Jane, “ 24 
“AL. Judy, ame ia, 
“ @ Wmeey, * DB * 


Also the increase of suid negro slaves before & since the said loth 
July, 1857, & all their future increase. 

Also all the horses & mules, cattle, hogs, farming utensils, & other 
property attached to & belonging to the said plantation & negroes 
& necessary for the culture & maintenance thereof: to have & to hold 
all the aforesaid property, real & personal, unto them, the said 
John M. Chilton & Charles J. Searles, their heirs and assigns, for- 
ever; and the said parties of the first part for themselves, their heirs, 
&e., unto them, the said parties of the:second part, do hereby cove- 
nant forever to warrant & defend the same against all claims or 
incumbrances to or on the said land & negroes & every & whatso- 

ever kind. Nevertheless, this deed is executed on the follow- 
400 ing condition, to wit, the said David MeCaleb shall hold pos- 

session «& receive the revenues of said property until default 
be made by himin the manner hereinafter described, but he shall not 
remove any of said slaves from the county of Warren aforesaid (ex- 
cept temporarily such menials or body servants as may be neces- 
sary to himself & family). 

It is also covenanted that if the said David MeCaleb shall pay 
punctually at the maturity of the note above described the sum of 
three thousand four hundred and eighty-eight “yy, dollars & all 
lawful interest then due thereon, then & im that event the said 
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Jacobs agrees & hereby empowers the said trustees to extend the 
time of payment of the residue of said note til- the first day of Feb- 
ruary, A. D. 1846, & if on the said first day of February, A. D. 1846, 
the said McCaleb shall punctually pay to said Jacobs the further 
sum of three thousand four hundred and fifty-five #y'y dollars & all 
interest then due & in arrears, at the rate of eight per cent. 
per annum (being less than the rate of conventional interest 
401 allowed by the laws. of Louisiana, where said note is payable, 
and which the said MeCaleb hereby adopts & refers to as 
part of thisagreement & the law of this contract) from the maturity 
of said note, then the time of payment shall Le extended (as to the 
resifue) til- the first day of February, 1847, and then on the like 
punctual payment of a like instalment, being $3,488.95, & all inter- 
erst due & in arrears thereon, the time of payment of the resi- 
due shall be extended until the first day of February, A. D. 1848, 
when the remaining fourth, $3,488.95, «& all interest shall be pune- 
tually paid by the said MeCaleb without further extension or for- 
bearance:; but if the said M[cCaleb shall make default on fail to pay 
punctuaily at the maturit of said note the sum then to be paid 
as above specified, or shall afterwards fail to pay punctually at 
the times above specified? the instalment & interest at every «& 
each of said periods dud & unpaid, then the said trustees are 
hereby empowered & required to proceed forthwith to the 
402 execution of this trust & by a sale of the trust property cause 
of said debt, or so much thereof as may not have been pre- 
viously paid, to be fully paid & satistied, and to that end the said 
trustees, or cither of them, are required upon default as aforesaid, 
~& at the request of said Jacobs, or any holder of said note, to expose 
all of said) property, or so much thereof as may be necessary to the 
payment of all arrearages hereby secured, to the highest bidder, at 
public sale, for cash, having first advertised the time & place of said 
sule (to be fixed according to the discretion of said trustees, provided 
the sale be not thereby postponed longer than 90 days after such: re- 
quest to sell) in some weekly newspaper published in the town of 
Vicksburg for the Space of thirty days prior to sald sale, & then out 
of the proceeds of such sale first to deduct all costs attending the 
execution of this trust, & to apply so much of the residue as may 
be necessary & suflicient to the full payment & discharge of 
403° said debt to the said Jacobs, or of so much as may remain 
due, & all interest thereon at the rate of S per cent. as afore- 
said, & refund the surplus, if any, to the said MeCaleb; and it is 
expressly covenanted that by joining in this deed said Florida Me- 
Caleb declares her intention to relinquish in favor of said Jacobs as 
well her right of dower in the premises as all other interest therein : 
it Is also covenanted & agreed that in case of said MeCaleb’s default, 
as above mentioned, tlie said trustees are hereby empowered & re- 
quired to take possession immediately of said) property, & to de- 
liver possession of so much thereof as may by them be sold to the 
purchaser thereof, & this power shall be exercised by them sepa- 
racely as well as jointly. | 
ln testimony whereof the said David MeCaleb & his wife & the 
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said trustees «& the said Charles A. Jacobs have hereunto set their 


hands «& seals this 28th day of May, 1S44. 


D. McCALEB, Jn. [SEAL] 

_ KF. MeCALEB. [ SEAL. | 
JNO. M. CHILTON. [ SEAL. 

10-4 CHIARLES J. SEARLES. [sear 


CHARLES A. JACOBS, 
By J. M. CHILTON, 
Tlis Agt & Atty-im-Faect as per Power of 
Attorney Duly Recorded Tlerewith. 


Mrasure on first page of part of line 26, and substitution of “ fifty- 
five {8 :” also, interlineation of words & figures between 12th « 
13th lines of first page: also, erasure in 2d line of 2d page and sub- 
stitution of words fifty-five 8°); also, interlineation between Ist «& 
2d lines of 4th page, & between 12th & 15th lines of 4th page, «& 
erasure In 22d line, & erasure in 25rd line, & substitution of figures, 
$3,488.95, & Interlineation between 25d & 24th lines of 4th page, 
done & approved before signing. 

| D. McCALEDB, Jr. 
STATE OF Misstssippr, Warren County : 

Personally appeared before me, the undersigned, Samuel B. Har- 

wood, justice of the peace of said county, David McCabel, j/n’r, & 

acknowledged that he signed, sealed, & delivered the foregoing 
405 deed of trust as his voluntary act and deed on the day «& 

vear therein specified & for the purposes therein set forth ; 
also personally appeared before me, the undersigned, Justice as afore- 
sald, Florida MeCaleb, wife of said David MeCaleb, who, having 
been first privately examined by me apart from her said husband, 
acknowledged that she signed, sealed, & delivered the said deed of 
trust as her voluntary act & deed on the day & vear & for the pur- 
voses therein declared & set forth, & without any fear, threat, or 
compnision of ber said husband. 

Given under my hand & seal this seventh day of June, 1854. 


SAMPLE B. PARWOOD, JZ. Po [sear] 


The Starke oF Mutsstssippr, } 
Warren County, ‘Sao 
Personally appeared before the undersigned, Sam’) B. Warwood, a 
justice of the peace in & for said county, John M. Chilton & Charles J. 
Scarles, who severally acknowledged that they signed, sealed, & de- 
livered the foregoing deed as their act and deed on the day 
JOG and year therein specified and for the purposes therein. set 
forth. 
Given under my hand & seal this 7th day of June, 1S44. 
SAM EL B. HTARWOOD. AP. [sean] 


The Strate oF MIssIssrppr, | 
: ; 8s: 
Warren County, | 
I, Alfred H. Rowlet, clerk of the probate court of said county, do 
hereby certify that the foregoing deed of trust and certificate were 
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filed for record in my office on the 21st day of June, A. D. 1844, 
whereupon IT have made the same of record in book 'T, pages 49, 50, 
D1, & 02 

Given under my hand & seal of office this 29th day of June, A. D. 


A. TE. ROWLETT, CVs, 
Tire Sravreé OF MIssSIssrppr, t... 
Warren County, j ai 
I, Alfred Hf. Rowlett, clerk of the of the probate court of said county? 
do here by certify that the foregoing deed of trust from David Me- 
Caleb. Jv. and his wife to John M. Chilton and Charles J. Searles, 
trustees, together with the certificates of acknowledgement, &c., have 
been correctly copied from book 'T, pages 49,50, & 51, of the record 
of deeds, &e., In my office. 
Given under my hand and seal of office this 5d day of May, A. D. 
1SA7. 
| SEAL. | AZ TE ROWLETT, Cle. 
AQ7 kndorsed : 4056. Jexhibit A to the bill. J°iled June 28, 
47. I. V. Dixon, D.C. 


ix. B to bill. 


This indenture, made and entered into this seventh day of May, 
in the vear of our Lord one thousand eight hundred and forty-six, 
between David eyprer b Jr. and Florida McCaleb, his wife, of War- 
ren county, State of Mississippi, of the first part; George W. Me- 
Mirath, of the said county and State, of the second part, and William 
Laughlin and Charles J. Searles, of the county and State aforesaid, 
and Edmund ©. Laughlin, of the citv of New Orleans and State of 
Louisiana, merchants and partners under the iiame and style of 
Laughlin, Searles & Co., of the third and last part, — 

Whereas the said Laughlin, Searles & Co. have endorsed a certain 
draft drawn by the said David MeCaleb, junior,on Wilham Laughlin 
and Company, and aecepted by them, bearing date the twenty-third 

day of March, in the year of our Lord one thousand eight 
40S hundred and forty-six, payable seven months after the date 

thereof, to wit, on the twenty-sixth day of October, in the 
year cighteen hundred and forty-six, for the sum of three thousand 
two hundred and one doilars and sixty -one cents; and whereas also 
the said David MeCaleb, junior, is indebted to the said Laughlin, 
Searles and Company in the sum of one thousand dollars, evidenced 
by the note of the said David MeCaleb, junior, in favor of the said 
Laughlin, Searles & Company, bearing date the first day of May, in 
the year eighteen hundred and forty-six, and payable on the fif- 
teenth day of November, in the year aforesaid, at the Bank of Lou- 
Islana, in the city of New Orleans; and whereas the said) David 
MeCaleb, Junior, is desirous to save harmless and indemnify the 
sald Laughlin, Searles and Company from any loss or damage they 
may sustain by the endorsement of the draft aforesaid, and also to 
secure the punctual payment of the said note for one thousand 


dollars: 
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Now, this indenture witnesseth: That the said parties of the 
409 first part, for and in consideration of the prenises and the 
further consideration of ten dollars to them in hand paid by 
_the said party of the second pari, the receipt whereof is hereby 
‘acknowledged, have granted, bargained, and soid, and by these 
presents do grant, bargain, and sell and convey, unto said party of 
the second part, lis heirs, executors, administrators, and assigns, 
forever, all that certain tract or pareel of land Iving in the county 
of Warren and State of Mississippi, known and described as follows, 
to wit: Lot number two in section thirteen and Jot number one in 
section thirteen, all in township fourteen, range two cast, containing 
together about two hundred and twenty acres; also the tract of land 
at present possessed by said MeCaleb and adjoining the two lots of 
land above described, containing about one thousand acres, being 
the same land heretofore purchased by David MeCaleb and by him 
conveyed to David MeCaleb, Jun., by deed of convevance duly re- 
corded in the office of the probate clerk of Warren county and here 
expressly referred to for greater certainty, and, moreover, 
410 = known and deseribed as parts of sections twelve, thirteen, 
fourteen, & fifteen, In township fourteen, range two east; also 
the following-described negro slaves, to wit: Joe, aged thirty-nine 
vears; Mary Jane, aged twenty-one vears; Sylvia, aged thirty-six 
years; Priscilla, aged eighteen years; Ben, aged fifteen vears; Betsy, 
aged twelve years; Alice, aged twelve years; Tom, aged thirty-four 
vears; John, aged thirty years: Jacob, aged twenty-cight years ; 
Cupid, aged twenty-nine vears; Will, aged sixty-nine years; Bailey, 
aged fifty-nine vears; George, aged forty-four years; [Eesther, aged 
nineteen years; Caroline, aged fourteen years, Iield, aged twenty- 
one years; Betsy, aged thirteen years; Rhody, aged thirty-seven 
vears; Priscilla, aged seventeen vears: Thad, aged cleven years; 
Mariah, aged forty-four vears; Lilly, aged twenty-four vears; Ben, 
aged, twenty-three vears; Tienry, aged seven years: [tliza, aged 
nineteen vears: Anthony, aged eleven years: Bind, aged forty-two 
vears; Caroline, aged twenty-seven vears; Jack, aged twenty-one 
vears; Idlizabeth, aged sixteen years: Noah, aged ten years; Han- 
nah, aged fiftv-nine yvears; Eliza, aged twenty-seven years; 
411 Mahala, aged twenty-seven vears; Polly, aged twenty-six 
vears; Mary Jane, aged twenty-six years; Judy, aged nine- 
teen vears; Winney, aged twenty-seven vears; Charles, aged thirty- 
five vears; Stephen, aged thirty years ; Cash, aged twenty-five vears ; 
Judy, aged thirty thirty-three vears; Louisa, aged twenty-three 
vears; Bob, aged twenty years; Alick, aged fifteen vears, and Sophy, 
aged forty years, together with all and singular the increase of said 
slaves ; also all the horses & mules, cattle, hogs, farming utensils, 
and other property attached to and belonging to said plantation, and 
negroes and necessary for the cultivation and maintenance thereof ; 
to have and to hold the aforesaid described real and personal estate 
unto the said party of the second part, lis heirs, executors, admin- 
istrators, and assigns forever, In trust nevertheless for the uses and 
purposes following—that is to say, that the said party of [the] second 
part shall permit the said) party of the first part) to retain 
21—210 
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4120 quiet and peaceable possession of the aforesaid real and per- 


sonal property, and appropriate the profits thereof to their 
own use untild default be made by the said David MeCaleb, junior, 


In the payment of the draft aforesaid, endorsed by the said Laughhn, 
Searles and Company, or some part thereof, and then on such fi ailure 
to — punctually the said draft or any part thereof, that the said 
party of the second part shall and will, when thereto requested by 
the said Laughlin, Searles and Company, or their assigns or repre- 
sentatives, proce ‘ed to sell to the highest bidder, at publi ¢ aution, for 
ready money, the aforesaid real & personal property, or so much 
thereof as may be sufficient, having advertised in a newspaper pub- 
lished in the city of Vicksburg, in Warren county aforesaid, thirty 
davs’ notice of the time & place of such sale, and from the proceeds 
thereof, after defraying the expenses of this trust, pay to. the said 
Laughlin, Seatles and Company, their represcntatives or assigns, 
the amount of said draft endorsed as aforesaid by the said 
415 9 Laughlin, Searles and Company, and all lawful interest ; and 
also the aforesaid sum of one thousand dollars evideneed by 
the note heretofore deseribed, or so much of each said amounts as 
niav be due and unpaid by the said David MeCaleb, junior, and 
should the dratt —eieagee be paid and taken up at maturity by the 
[said] David MeCaleb, Junior, then the said real and personal prop- 
erty to remain in the possession of the said parties of the first part 
until? default in the payment of the note be made—that Is to say, 
the note aforesaid for one thousand dollars—and then in sueh failure 
to proceed to sell in manner and torm as hereinbefore described the 
aforesaid real and personal property, or so much thereof as may be 
sufficient, having given thirty days’ notice as aforesaid; and from 
the procecds thereof, after defraying the expenses of this trust, pay 
to the said Laughlin, Searles and Company, their representatives or 
assigns, the aforesaid sum of money and all lawful interest, or so 
much thereof as may be due and unpaid; and, after the pur- 
414 poses of this trust have been fully accomplished, pay the bal- 
ance, Hf any, to the said parties of the first part, their heirs, 
executors, administr: tors, OF assigus. 

But if the said party of the —, David MeCaleb, junior, shall pay 
and discharge the sums aforesaid as they become due and payable, 
then this conveyance to become null and void. 

ln witness whereof the said parties of the first and said parties of 
the second part- have hereunto set their hands and seals this day and 
vear first above written. 

DAVID McCALEB, Jr. [seat | 
. McCALEB. [ SEAL. | 
G. WW. MceE LRAT. [ SEAL. | 


The words “and lot number one,in section thirteen,” interlined 
in the 42 line of the first page, “in township fourteen,’ in 6th line 
of the second page, and “Altick, aged fifteen years, and” in 3lst line 
of 2d page, were all interlined before the signing of this instrument. 


1). 


JOSEPH 


MITCHELL. 
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Tut Strate oF MIssrissrprl, ) 


SS : 
Warren County, { 
415 Personally appeared betore me, the undersigned, a Justice 
- of the peace in and for said county, David McCaleb, junior, 


and Florida McCaleb, his wife. and George W. Mek}rath, parties to 
the foregoing deed of trust, and acknowledged that they signed, 
sealed, and delivered the same on on the d: ay and vear therein men- 
tioned as their act and deed; and the said Florida, wife of the said 
David MeCaleb, junior, being by me privately ex xumined separately 
and apart from her husband, acknowledged that she signed, sealed, 
and delivered the same as her voluntary act and deed, freely, with- 
out any fear, threats, or compulsion of her husband. 
Given under my hand and seal this seventh day of May, A. D. 
1$46. 
JOHN CRAWFORD, J. Po [sear] 
STATE OF Mississippi, |. 
Warren County, a 
I, Alfred H. Rowlett, clerk of the probate court of said county, do 
hereby certitv that the foregoing deed and certificate were 
416 filed for record in my office on the 13th day of May, 1846; 
whereupon I have made the same of record in. book U, pages 
245, 246, & 247. 
(aiven under my hand and seal of office this 20th day of M: ay, A. 


D. 1846. 
[SEAL. | 7 A. H. ROWLETT, CUE 


THE Strate OF Mississippi, | 
Warren County, ig 

|, Alfred Il. Rowlett, clerk of the probate court of said county, do 
hereby certify that the foregoing deed of trust from David Me- 

Caleb, jun’r, and Florida McCaleb to George W. McElrath, together 
with the certificate, have been correctiy copied from book W, pages 
246, 246. & 247 of the record of deeds in my office. 

Given under my hand and seal of office this 4th day of May, A. 
D. 1847. 

[SEAL. | AL WH. ROWLETT, CUA. 


Iindorsed : 4056. Ixhibit B to bill of complaint. liled June 
25,747. LL. V. Dixon, D.C. 


417 ex. © to bill. 


This indenture, made and entered into this 25th day of May, 1546, 
between David McCaleb, Jr., of the county of Warren & State of 
Mississippi, of the first part, John I. Guion, of the same county, of 
the second part, and A. M. Payne & John J. Green, merchants & 
partners under the style of Payne & Green: Jonathan MeCaleb, D. 
M. Fisher, EK. P. MeDowell, W. L. Cambron, J. G. Ford, the repre- 
sentatives of R. L. Throckmorton & Robert Patterson, dece: ased, late 
werchants under the firm of Throekmorton & Patterson ; John JJ. 
Green and Benjamin Crump, merchants, under the firm of J. J. 
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Green & C.; Charles E. Sherman and Morris Emanuel, creditors of 


said MeCaleb, of the third part, witnesseth: That whereas the said 
McCaleb is indebted to the said parties of the third part, respect- 
ively, as follows, to wit, to J. J. Green & Co., in the sum of $828.45, 
as evidenced by said MecCaleb’s note, dated June 20th, 1845, paya- 
ble some months after date, & the further sum of $1,158.11 by open 
account, due on the first day of January, 1846; to Payne «& 
418 Green the sum of $5,496.54, as evidenced by his: promissory 
note, dated March 20th, 1541, payable one day after date ; to 
i. P. MeDowell, $2,000.00 on open account, now due; to D.M. Fisher, 
$800.00 on open account, now due; to Jonathan MeCaleb, $54,524.54 
on open account, due April 11th, 1846; to W. L. Cambron, $180.00, 
by note, date not recollected; to J.G. Ford, by note, date not ree- 
ollected, $170,00; to the representatives of Throckmorton & Patter- 
son on open account, $500.00; to Charles §. 
Washington, by written acknowledgment, $2,500; to Morris IEman- 
uel on open account, $400.00. And whereas said McCaleb is anx- 
ious to secure the payment of said several sums of money to his said 
several creditors: Now, for that purpose, and in consideration of the 
sum of ten dollars paid to him by said John I. Guion, the said Me- 
Caleb hath given, granted, bargained, sold,and conveyed, and by these 
presents doth bargain, sell, & convey, to the said John [.Guion the fol- 
lowing described real & personal property, to wit: Al] that tract or 
pareel of land situate, lying, and being in the county of War- 
419 ren & State of Mississippi, on the Mississippi river, on which 
said MeCaleb now resides, containing about twelve hundred 
& twenty ‘acres, and designated by the numbers of survey as follows, 
to wit: Lots one & two, in section thirteen, T. 14,2. 2 I., containing 
two hundred & twenty acres, the numbers of survey of the other 
thousand acres, being parts of sections, 12, 15, 14, & 15, in T. 14, R. 
2 E., being a British grant, and the following slaves & other personal 
property, to wit, Joe, Mary Jane, his wife, & Mary Jane, his daughter ; 
Amelia, John, Judy, Dave, Ida, Eliza, Jessie, Ellen, Austin, Sylvia, 
Priscilla, Ben, Betsy, Ailsey, Kate, Harry, Jeff., Maria, Lilly, Rose, 
Eliza, Anthony, Henry, Augustine, Hetty, Mahala, Augustus, Vina, 
Jack, Betty, Noah, Rhody, Priscilla, Thad., Will, Baily, Cupid, Car- 
roline, Fannie, Hannah, Milly, Stephen, Polly, George, Hannah, 
Anna, Field, Iesther, Carroline, Betsy, Tom, Winney, & Bob, and 
forty horses, one hundred head of hogs, one hundred & twenty-four 
head of sheep, & fifty head of cattle, said slaves & stock be- 
420) ing on & belonging to said tract of land; to have and to hold 
the said tract of land & the improvements & appurtenances 
belonging thereto & the said slaves and personal property to the 
said John [. Guion & his heirs & assigns forever. 

Provided, however, That these presents and the grant hereby made 
are upon the following condition & for the trust purpose hereby de- 
clared, to wit: That said John I. Guion shall, upon the request of any 
of satd creditors of said MeCaleb enumerated in this deed. proceed 
to sell said land and negroes and other personal property at publie 
sale to the highest bidder, for cash, on the premises, having cvlven 
thirty days’ preylous notice of the time and place of sale in some 


Sherman, of the city of 
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public newspaper printed in the city of Vicksburg, & shall, after pay- 
ing the expenses & cost of said sale, distribute the proceeds of said 
sale among said creditors pro rata according to their claims respect- 


vely, without preference or distinction, and, — said property shall sell 


for a larger amount than is sufficient to pay all of said claims, 
421 shall pay the surplus to said McCaleb, and upon the condi- 
tion that said McCaleb shall be permitted to retain the pos- 
session & use of said property until the same shall be sold by virtue 
of this deed; & if said MeCaleb shall pay said debts before any sale 
shall be made by virtue of this deed the same shall become void «& 
of no effect. 
In testimony whereof said MeCaleb & Guion have hereunto set 
their hands & seals the day & year first above written. 3 
D. McCALEB, Jr. [stan] 
JNO. I. GUION. — jsran.] 


THe STate OF MISSISSIPPI, ] 


Warren County, jo? 

Personally appeared before me, Alfred TH. Rowlett, clerk of the 
probate court of said county, the within-named David MeCaleb and 
John [. Guion, whoseverally acknowledged that they signed, sealed, 
and delivered the within and foregoing deed on the day and vear 
therein mentioned as their act and deed. : 

Given under my hand and seal of office this 25 day of May, A. D. 
1S46. 

A. TH. ROWLETT, CV%-. 
422.0 Strate or Mississiprt, | |. 
Warren County, J ne 

I, Alfred H. Rowlett, clerk of the probate court of said county, 
do hereby certify that the foregoing deed and certificate were filed 
for record in my office on the 25th day of May, 1846. Whereupon 
I have made the same of record in book U, pages 257 & 258. 

Given under my hand and seal of office this 19th day of June, A. 
1). 1846. | 

A. Tl. ROWLETT, CUA. 


Endorsed: 4056. exhibit C to bill. Filed for record ?5th day 
of May, 1846. A. HH. Rowlett,eVk. Filed June 25,747. L. V. Dixon, 
D.«. ; 

ex. D. to bill. 


John M. Chilton & C. J. Searles, Esqrs. 
(xeNtTS: By deed of the date of 25th of May, 1846, reeorded 
423 in book U, pages 257 & 258, of the records of Warren county, 
David MeCaleb, Jr., of Warren county, conveyed to me in 
trust for the purpose of paying certain creditors their claims as spe- 
cified in said deed all the property which had been previously con- 
veyed to you as trustees to secure the payment of a debt of about 
$15,000 to Jacobs, of New Orleans, & whieh by virtue of said deed 
was on the 15th day of Jane last sold by vou at trust sale to Joseph 
I. Davis, Esqr. 
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There is, or ought to be, in your hands $13,456.06 of the proceeds 
of said sale over & above the amount of the the debt of Jacobs, to pay 
which the property Was sold. 

This surplus T claim, as trustee for the creditors of David MeCaleb, 
Jr., as specified in the deed above referred to, for distribution among 
said creditors pro rata according to their respective claims. 


Messrs. Laughlin & Searles assert themselves to be ereditors of 


MeCaleb to the extent of about $4,000.00, &, | understand, claim 
satisfaction of their demand out of the funds in your hands. 
424 | hereby give you notice not to pay any porticn of said 


fund to Laughlin & Searles, as MeCaleb, by deed of trust of 


older date than the deed to me, conveyed to G. W. Mek Trath in 
trust to secure the said Laughlin & Searles the payment of said 
sum other property than that sold by you of amply sufficient value 
to pay & discharge the same, which has not yet been sold, & said 
Laughlin & Searles are not entitled to any portion of the fuud in 
your hands until, by a sale of the property on which they have a 
specific & special lien to the exclusion of other creditors, it shall 
have been ascertained that the fund arising from such sale ts insuffi- 
clent to satisfy their demand. 
JOHN IT. GUION, 
Lrustee for Creditors of David MeCaleb. 


We acknowledge receipt of the above notice, remarking, however, 
that the claim of Laughlin, Searles & Co. has been long paid. 
JNO. M. CHILTON, 
CHAS. J. SEARLES, 


Trustees. 


425 kendorsed : 4056. Iexhibit Dto the bill. Filed June 25, 47. 
L.. V. Dixon, D.C. 


Ix. Eto O bill. 


Toi Sratrk OF MuIssissippr: 


Ata cireuit court held at the court-lhouse in and for the county of 


Warren on Saturday, the thirtieth day of Mav, in the year of our 
Lord one thousand eighty hundred and forty-six—present, the Hon] 
George Coalter, judge; Claiborne Steele, sheriff; Richard R. Ran- 
dolf, clerk—among other proceedings in said court were the fol- 
lowing, to wit: 


Anxprew M. Payne and Joun J. Green, Merchants, &e., | 
Conder the Firm of Pavne & Green, Plaintiffs, | 

ay st 

Davin MeCaren, Junior, Deft. 


DOO. Luss. 


In Case, 


This day came the parties, by their attorneys, and the defendant, 
by attorney, withdraws the plea by him) herein pleaded, and 

126 further defends not, but makes default. Therefore it is consid- 
ered by the court that said plaimtifs recover of said defendant 


a, 4 a ee ee 
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the sum of seven thousand eight hundred and seventy-eight dollars 
and cighty cents damages, sustained by reason of the non-perform- 
ance of the promise and assumption in the declaration mentioned, 


and also their costs herein expended, 


[, Albert M. Newman, clerk of the circuit court of said county, do 
certify the foregoing to be a true copy from the minutes of said 
court. 

Given under my hand and seal of office, at Vicksburg, this Sth 
day of December, A.D. TS47. 

A.M. NEWMAN, CPL. 


Isndorsed: 4056. [exhibit Ie to bill. Filed Dee’r 10. 47. Rus- 
sell, D.C. 
427 Iex. I to bill. 
The Sravre oF MIssIssiprr: 


Ata eireuit court held at the court-house 1a and for the county 
of Warren on Thursday, the eleventh day of June, inthe vear of our 
Lord one thousand eight hundred and forty-six—present, the Hon’] 
George Coalter, judge; Claiborne Steele, sheriff; Richard R. Ran- 
dolph. clerk—among other proceedings in said courton the di ay and 
year last aforesaid were the following to wit: 


JONATHAN McCarren, PIft, | 
vs, 25, Appr. 
Davin McCarter, Det't. | 


Ih ease, 


This day came the plaintiff, by his attorneys, and thereupon came 
a jury to wit, L. Standard, J. ©. THarris, J. D. Cato, D.C. Brook, N. 
Cray, John Strother, N. B. Batchelor, G. G. Noland, J. B. Ragan, 
Sam. Lam, W. R. Norcom, and Eugene Newman, who, being em- 
paneled and sworn diligently to enquire of damages herein, upon 
their oath do say: “ We the jury assess the pl: Lintiff’s damages at 
$55,069.54." There fore it is considered by the court that said pla n- 

tiff recover against said defendant the sum of fifty-five thou- 
428 sand and sixty-ninedollars and thirty-four cents, the damages 

by the jury aforesaid assessed, and also his costs herein ex- 
pended. 

1, Albert M. Newman, clerk of the circuit court of said county, do 
hereby certify the foregoing to be a true copy from the minutes of 
sald court. 

Given under my hand and official seal at Vieksbure this Sth day 
of Deeember, A. D. 1847. 

[SEAL | A.M. NEWMAN, CVA. 


Iendorsed: 4056. Iexhabit “FF to bill. Filed Deer 10747. Rus- 
sel], D.C, 


a 
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ex. G to bill. 


Know all men by these presents that I, Jonathan McCaleb, for 
and in consideration of o natural ijove and affection which T have 
for my nieces, Eleanor J. and Laura Ss. Gnion, daughters of John I. 
Guion, J have assigned, tees and conveyed to said John I. 
Guion, in trust for the use of his two os daughters, all of my pro 

rata and interest amone the creditors of Davy id McCaleb, Jr., of, in, 
and to the estate of the said David McCalebs Jv., and the proceeds 
of sales of lis property in the hands of Chilton and Searles, 
129 — trustees, after deducting therefrom a reasonable compensation 
to said Jolin I. Guion for his services in attending to the col- 
lection and arrangement of my claim against said D. MeCaleb, Jr. 

Witness my hand and seal this 7th day of June, A. D. (1846) 
elehteen hundred and forty-six. 

(Signed) JONA. MCALEB. [seat | 

Teste: JOIIN THATCHER. 


[t is further hereby declared to be my intention, after the pay- 
ment as above of whatever pro vata | may be entitled to with other 
creditors, to relinquish to said David MeCaleb the remainder of my 
claim: against him, and I do hereby relinquish the balance thereot 
to hin. 

Witness my hand and seal June 17th, 1846. 

(Signed) JONAL McCALEDB. [SEAL. | 


Test: JOHN THATCHER. 
fsndorsed: Exhibit No. 7 G to the bill. 
Ix. FT to bill. 


Hurricane, Feb’y 18th, 1847. 
Jolin fT. Geuton, Esq. 
Divan Sir: Your letter of the 17th inst. was this moment 
450 vree’'d, and in reply I have to say that I have no objection to 
the mode VOU propose for ascertaining the amount due you 
of the surplus after paying the trast deeds upon the property of 
David MeCaleb, Jr. No one can be more unwilling than myself to 
any litigation, and therefore am entirely willing to adopt this or 
any other mode to ascertain the amount. In a former letter | 
understood you to claim separate property of Mrs. MeCaleb should 
he subjected to sale, simply because she had become security for 
[her] husband, and bound her own property by deed of trust for its 
payment, and should have been paid. This property I suppose you 
knew was not the property of Mr. M., and that he had never exer- 
ciscd any acts of ownership over it. With this understanding, | 
will try to meet you at the earhest day that circumstances will 
allow, and to arrange the payment of your share in the way most 
satisfactory. The other matter I will also attend to at the same 
time, 
Respectfully, J. kk. DAVIS. 
udorsed : (Post-mark) John T. Guion, Esqr., Jackson, Miss. Ex- 
hibit to bill, IL. Filed June 25, 47. L. V. Dixon, D.C. 
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451 Superior Court of Chancery of State of Mississippi, 70 wit: 


To Joseph KE. Davis, Florida A. McCaleb, John M. Chilton, and 
Charles J. Searles, Greeting : 

“For certain causes ordered before us in our superior court of 
chancery of the State of Mississippi, we command and strictly en- 
join you that, laving all other matters aside, and notwithstanding 
any excuse, you personally appear at the superior court of chancery 
to be holden at the court-room at->the city of Jackson on the first 
Monday in December next ensueing, to answer toa bill of complaint 
exhibited against you and others by A. M. Payne e al., complainants 
in our said court, and further to do and receive what our said court 
shall have considered of in this behalf, and this you shall in nowise 
omit, under the penalty of one hundred dollars, as well as the con- 
sequences that may fall thereon; and have then and there this 
writ. 

Witness the Honorable Steven Cocke, chancellor of the State of 
Mississippi, at the city of Jackson, the first Monday in June in 

452 the year of our Lord one thousand eight hundred and forty- 

seven, and of the sovereignty and Independence of the United 

States of America the seventy-first. 

Issued the 25rd day of June, 1847. 


To the sheriff of Warren county to execute and return. 
[SEAL. ] ROBERT HUGHES, CU, 
By L. V. DIXON, D.C. 


Endorsed : 4056. In chancery, Jackson. To December term, A. D- 
1847. S’p’a. Sheff Steele. 4 def’ts, 3 copies, $7.25. Ree’d June 25th. 
1847. C. Steele, sh’ffi Executed on J. M. Chilton Novw’r 8th, 1847, 
C. Steele, sh’ff, by C. Ek. Yeaman, D.C. Executed on Charles J. Searles 
Nov’r 11th, 1847. Ch’s E. Yeamans, d’p’y sh’f, for C. Steele, sh’f. 
[Executed on J. E. Davis and Florida A. McCaleb and copies deliv- 
ered each Nov’r 12th, 1847. C. Steele, sh’ff, by C. Ik. Yeamans, DLS 


STATE OF Mississippi, /linds County: 


Personally appeared before the undersigned, commissioner | 

433 of the superior court of chancery, John I. Guion, who made 

oath that Charles A. Jacobs, William Laughlin, and Edmund 

C. Laughlin, defendants to a bill of complaint in said court by Payne 

and Green and others vs. Joseph E. Davis and others, are not citizens 

or residents of the State of Mississippi, but resident citizens of the 
State of Louisiana. 

JOHN 1. GUION. 


Sworn to and subseribed before me June 25, 747. 
L. V. DIXON, 


Com’r in Chancery. 
Com’r’s fee, 50e. 


Endorsed: 4056. Filed June 23,747. IL. V. Dixon, D.C. 
29-—21() 
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Tite Srare OF MIsstssiprr: 
Superior Court of Chancery. August Rules. 


A.M. Payne ef al. | 
vs, 4056. 
Joserin BE. Davis et al. J 
AuG. 2np, 1847. 
Upon opening the matters of this bill and it appearing satistfac- 

torily that the defendants, Charles A. Jacobs, Wm. Laughlin, and 

Rdmund C. Laughlin, are not citizens of this State, but reside 
454 beyond the limits thereof, so that the ordinary process of this 

court cannot be executed upon them, therefore it is ordered 
that unless the said defendants enter their appearance herein on or 
before the first day of the next term of this court, to be holden at the 
court-room in the city of Jackson, on the first Monday of December 
next ensueing, and plead, answer, or demur to the said bill of com- 
plaint, the several allegations thereof will be taken for confessed by 
them, set for hearing er parte, and the matters thereof decreed accord- 
ingly. It is further ordered that a copy of this order be published 
in the “Southron,” a newspaper printed in the city of Jackson, once 
a week for two months successively. 

August 20, 1847, 54—2 m. 
ERT TUGHES, Clerk, 

" DINON, 7. ¢. 
GUION & DOWNS, Sols, 


The Srate or Mississippi, | ; 
; 7 ~ SS 
Hlinds (ounty, J 


I, Thomas Palmer, publisher of the newspaper entitled “ The 
Southron,” printed at Jackson, in the county and State aforesaid, be- 
ing duly sworn, do depose and say that a notice,of which tie 
455 foregoing print is a copy, was published in said newspaper for 
10 weeks successively, as follows: Commencing in No. 54. of 
volume 7, of the date of August 20th, 1847, and ending in number 
45 of volume 7, of the date of October 22d, 1847. 
THOS. PALMER, — 
Publisher of “ The Southron.”’ 


Sworn to and subscribed this 11th day of November, 1847, before 
me— 
J. P. OLDHAM, 
Justice of the Peace. 
Tite Spratt oF Mississippi,’ 
Hlinds County, | 


J S N 4 


I,J. P. Oldham, the justice of the peace before whom the above 
affidavit was made, do certify that the newspaper- containing the 
public notice therein specified have been produced before me and 
by me compared with the copy of said notice and with the affidavit 
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of the said Thomas Palmer, and that they are correct and truly 
made. | 
Given under iny hi and and seal this 11th day of November 1847. 
4 J. P. OLDHAM, [1 s.] 
cL Justice of the Peace for the County of ITinds. 


indorsed : 4056. Proof of publication fee, $10.00; paid by Guion- 
Miled Dee’r 10th, 1847. Russell, D.C. 


156 (Nore BY CLERK—On the docket of this ¢: ~ I tind the fol- 

lowing entry: “Pro con. V. J. M. Chilton, C. J. Se: arles, J. E. 
Davis, I. A, M¢ ‘'aleb, C A. Jacobs, Wm. Lanehlit, and B.C. Laugh- 
lin, P. FF,” but upon investigation I find that the page to which ref- 
ference is made has been torn from the minute book and cannot be 
found. Clerk of supreme court.) 


Motion to Sct Aside Judg. Pro Confesso and Leave to File the Answer of 
Joseph Ee. Davis. 


Payne & GREENE et al. 
vs, ~ L056. 
Josepu FE. Davis et al. 


Let the motion be sustained. [ have looked into the answer and 
the bill. I have previously decided that the conveyance by the wife 
by uniting with her husband in the disposition of her separate prop- 
erty freely and fully is valid, though it be to pay the debts of the 
husband. Tam inclined to the opinion, however, that on such pay- 
ment the wife would be entitled to be subrogated like any other se- 
curity. Of the 815,000 surplus, after paying off the deed in trust to 

Chilton & Se arles, the deed to M’Elrath for Laughlin & 
457 Searles for 85,000, bei ing older than the deed to Guion, would 

have precedene e,and Davis bei ing assignee would have right 
to retain. ? | 

The separate property of Mis. M’Caleb, mentioned as belonging 
to her, would be lable to pay the deed to M’Elrath or Davis as 
assignee. but if so paid it would seem as if Mrs. M’Caleb, as security, 
would be entitled to occupy the position to claim as surety and take 
precedence of the deed in trust to Guion for M’Caleb’s other credi- 
tors. Reearding this as the prima facie situation of the case as made 
by the exhibits and allegations, | ought to allow the answer to be 
filed that the rights of the parties may be truly ascertained. 

S. COCKE. 
indorsed: 4056. Opinion on motion to set asid- pro confesso. 


(And on page 108 of minute book M there appears the following 
fn ) 
A.M. PAYNE ef al. ' 
-4006. 
. BK. pareitel 


Sarurpay, Mareh Lith, A. D. SAS. 


Upon motion of the defendants herein, bv counsel, it is ordered 
that that the pro confesso heretofore entered against them be set aside 
with leave to file their answers, which are accordingly filed. 
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438 (Answer of J. E. Davis.) 
The Honorable Steven Cocke, chancellor of the State of Mississipp1. 


The separate answer of Joseph E. Davis to the bill of complaint ex- 
hibited in this honorable [court], wherein Andrew M. Payne and 
others are complainants and this respondent and others are de- 
fendants. 


This respondent, now and at all times hereafter saving to himself 
all and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in said bill contained, for answer thereto, or to so 
much thereof as he is advised it is material or necessary for him to 
answer, answering, says that said David M’Caleb, being indebted to 
the firm of Lambeth & Thompson, of the city of New Orleans, in the 
sum of twenty-five thousand eight hundred and seventy-six dollars 
and forty-seven cents ($25,876.47), for the better securing the payment 
of said —,on the 15th day of July, 1857, executed a deed of trust to 
John M. Chilton and Wm. C. Smedes as trustees, by which said deed 

he conveyed to said Chilton ana Smedes, as said trustees, cer- 
39 tain lands and negroes therein mentioned, as will appear by 
retference to said deed hereto annexed marked Exhibit No. 
1, and praved to be taken as a part of this answer; that after the 
debt due to said Lambeth and Thompson had been reduced by said 
M’Caleb with the aid of this respondent (who ts the father of Florida 
M’Caleb, wite of said David) to the sum of thirteen thousand and 
nine hundred and fitty-five dollars and eighty cents (815,955.80) the 
said Lambeth & Thompson assigned the said deed of trust and the 
sald balance of their debt to the said Charles A. Jacobs; that on the 
ith day of June, 1544, the said David M’Caleb and Florida M’Caleb, 
his wife, executed a deed of trust to John M. Chilton and Charles 
J. Searles, as trustees, to secure the payment of the said balance so 
due to the said Jacobs by assignment from the said Lambeth and 
Thompson, by which said last-mentioned deed of trust the said 
MCaleb and wife conveyed to said Chilton and Searles as trustees 
all the property embraced in the said deed of trust to the said Chil- 
ton and Smedes, together with the increase of the slaves therein 
mentioned. 
440) That it is true, as this respondent is informed and believes, 
that the said Dayid M’Caleb and Florida M’Caleb, his wife, 
executed the deed of trust mentioned in said bill to the said George 
W. Mclrath, as trustee, to secure Laughlin, Searles & Co. the pay- 
ment of four thousand two hundred and one dollars and sixty cents 
(84,201.60), of which said last-mentioned amount. this respondent 
alleges that the sam of two thousand one hundred dollars ($2,100) 
or thereabouts was due from the said David M’Caleb to the said 
Laughlin, Searles & Co. on account of advances made by them to- 
wards the payment of the debt due from said M’Caleb as abeve 
mentioned, 

This respondent states that it is not true, as alleged in said bill of 

complaint, that the property embraced in the said last-mentioned 
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deed of trust to M’Elrath and not included in said deed to Chilton 
and Searles was the property of said David M’Caleb, or that the 
same could be lawfully subjected to the payment of the debt due 
fram him to the said Laughlin, Searles & Co.; on the contrary, this 

respondent states that the following negroes, to wit, Charles, 
44] Steven, Cash, Alleck, Sophy, Judy, and Louisa, were given bv 

this respondent to his said daughter, Florida M’Caleb, as will 
be seen by refference to the deed of conveyance bearing date on the 
13th day of April, 1846, and which is hereunto annexed, marked 
Exhibit No. 2, and prayed to be taken as a part of this answer, and 
that the said negroes at the time the said deed of trust was executed 
to the said M’Elrath were the separate property of the said [Florida 
M’Caleb. 

This respondent states that it is true, as he is informed and_ be- 
lieves, that the said David McCaleb executed to the said complain- 
ant, John [. Guion, as trustee, the deed of trust mentioned in said 
bill and made a part thereof. 

This respondent states that in the said several deeds of trust there 
appears to be some discrepancy in the description and number of 
negroes therein mentioned. He believes, however, the truth to be that 
the negroes conveyed in said deed of trust to Chilton and Searles, to- 
gether with their increase, included all the negroes embraced in the 
deed of trust to the said MeckIrath, with the exception of: such slaves 

Included in MeElrath’s deed as were the separate property of 
442. the said Florida MeCaleb. That the number of slaves con- 

veyed by the said David MecCaleb to the said complainant 
(vuion, as trustee, appears on the face of the said deed to be fifty-six 
(56) instead of fiftv-nine (59), as alleged in said bill ; and respondent 
states that the number conveyed has been inadvertently increased 
by including one or more slaves which are and were the separate 
property of the said Florida MeCaleb, and also,as respondent be- 
lieves, by inserting the names of the sameslaves in different parts of 
said deed to said complainant Guion more than once. 

This respondent states that the debt due from the said David Me- 
Caleb to the said Laughlin, Searles & Co., as above specified, was the 
individual Hiability of said David, and that the said Florida McCaileb, 
in executing the deed of trust to the said McElrath, joined in the 
making thereof only as a surety for her husband. Respondent re- 
spectfully submits to this honorable court whether the said Florida 
MeCaleb, being at the time of making said deed of trust to said Me- 

Klrath a married woman, could lawfully contract as a surety 
443 for her said husband or in any manner bind her separate 

property for the payment of her said husband’s individual 
debts. 

Respondent states that the property of said David McCaleb em- 
braced in said deed of trust to Mel]rath was amply sufficient to pay 
the entire debts due from said MeCaleb to the said Jacobs and to the 
said Laughlin, Searles & Co., as appears from the amount for which 
said property was sold under said deed of trust to said Chilton «& 
Searles, as stated in said complainant’s bill; and this respondent 
therefore alleges that even in the said contract, if the said Florida 
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McCaleb, as surety for her said husband, should be deemed valid and 
binding in law, the separate property of the said Florida could not 
be taken and applied towards her said husband’s debts to the said 
McElrath until all the property of her said husband Hable for his 
said debt had been first applied towards the payment thereof and 

fully exhausted. 
This respondent, answering, says that he has fully paid and satis- 
fied to the said Laughlin, Searles & Co. the amount due to 


444. them from the said David MeCaleb, to wit, the said sum of 


four thousand two hundred and one dollars and sixty cents 
(84,201.60), and took from said Laughlin, Searles & Co. an assign- 
ment to this respondent of the said deed of trust mad- to said Me- 


lrath for their benefit, as will be seen by refference to said deed of 


trust and the assignment thereof hereunto annexed, marked Exhibit 
No. 3,and prayed to be taken as a part of this answer. 

Respondent states that at the sale of said McCaleb’s property under 
said deed of trust to Chilton & Searles this respondent purchased 
the lands mentioned in said deed, and also fifty-three (53) negroes, 
being the number conveyed in said deed, together with their in- 
crease: that he did not purchase any of the stock or farming uten- 
sils mentioned in said deed, and has never eclaimed,nor does he now 
claim, any interest whatever in or to the same or to any part thereof. 

This respondent further states that he has paid to the said Jacobs 
the amount due to him from the said David MeCaleb, with the ex- 

ception of about five thousand dollars (85,000), for the pav- 
HS =o ment of which said residae the said Jacobs now holds this 

respondents note, and this respondent has been informed by 
John M. Chilton, Esqr., one of the trustees in said deed of trust to 
(hilton & Searles, that the said Jaeobs has directed the said Chilton 
& Searles to convey to this respondent all the property purchased by 
him at the sale of said MeCaleb’s property under their said deed of 
trust. 

This respondent further states that the said sale of said MeCaleb’s 
property under said deed of trust to said Chilton & Searles was for 
cash; that said respondent, on the morning of the day of sale, in- 
quired of said Chilton in case said respondent should become the 
purchaser of any property at said sale what time would be given to 
make payment therefor; that said Chilton rephed that no time 
could be given for payment and that the sale would be for cash. 

That the said complainants, John 7. Guion and Johnathan Me- 
Caleb, In person, and the said compiainants, Green & Payne, by 
their attorney, II. S. Douglass, were present at said sale and bid for 
each and every article of property then and there sold) and pur- 

chased by this respondent; that said MeDowell was also 
446 present at said sale, but respondent does not recollect that he 

bid for any of said property: that the day following the day 
of sale the said Chilton and Searle entered into an arrangement 
with this respondent in reference to the payment of the purchase- 
money for said lands and negroes, subject, however, to the ratifica- 
tion of the said Jaeobs, who afterwards approved and ratified the 
same, 
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This respondent further states that the said Jonathan McCaleb 
and the said Payne & Green, in consequence of the Judgments which 
they had obtained against the said David McCaleb, possessed a great 
advant ie over other bidders at the sale of said David's property, 
and they ran said property up greatly beyond what this respondent 
believes the same would have been sold for had it not been for the 
advantage resulting to them from said Judgments. 

This respondent has never claimed to be exonerated from the pay- 
ment to such person or persons as might be justly entitled to the 
same of the balance of said purchase-money ‘*, after deducting the 

debts due to said Jacobs and to said Laughlin, Searles & Co., 
447 and this respondent now states that he holds said surplus 

subject to such order as this honorable court may see proper 
to make in the premises. 

This respondent denies all and all manner of fraud and unlawful 
combination and confederacy wherewith he is charged in said bill, 
without this, that there is any other matter, cause, or thing in sid 
bill of complaint contained material for this respondent to make 
enswer unto and not herein and hereby well and sufficiently an- 
swered, confessed, avoided, or denied, is true to the knowledge or 
behef of this respondent. All which matters and things this re- 
spondent is ready and willing to aver, maintain, and prove as this 
honorable court shall direct ; and he humbly prays to be hence dis- 
missed with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

J. EK. DAVIS. 


HORITIO J. HARRIS, 
kor Defendants Davis and Mrs. MeCaleh. 


STATE OF MISSISSIPPI, 8s : 


448 Personally appeared before me the above-named Joseph E. 
ese. and, being sworn, on his oath says that the facts set 

forth in the foregoing answe r, as faras stated as of hisown knowle: lve, 
are true, and as far as stated from information deriv ed from others 
he beheves them to be true. 

Sworn to and subseribed this 24th day of January, 1545. 

L. V. DIXON, 
Comr in Ch’y. 
Com/'r’s fee, 0c. Paid respt. 


IEendorsed: 4056. 11th March, 1848. Let the answer be filed. 


S. Coeke, ch’. 


449 Answer of Searles. 


To the Honorable Steven Cocke, chancellor of the State of Missis- 
Sip : 

The separate answer of C. J. Searles, of the firm of Laughlin, Searles 
& Co.. and codefenda ant toa certain bill of complaint fil led bv A. 
M. P avne & others vs. J. EE. Davis & others: 


This respondent, for answer to so much of said bill as he deems it 
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material for him to answer, answering, saith: That it is true, as stated 
in said bill, that said sale of land and negroes was made by this re- 
spondent and John M. Chilton as trustees; that J. I. Davis became 
the purchaser thereof at the sum of about $29,000; that at said 
sale this respondent produced the said deed of trust to L aughlin, 
Searles & Co., and gave notice that he would retain enough of the 
proceeds, after satisfying said Jacobs’ deed of trust, to pay the amount 
due on said mortgage to said Laughlin, Searles & Co., amounting to 
upwards of £4000: that he did retain the said amount: that is, the 
said Josep- E. Davis assumed and satisfied the said claim of said 
Laughlin, Searles & Co., and took an assignment from them 
[50 of their said mortgage. This respondent. is advised and_ be- 
lieves that said mortgage of said Laughlin, Searles & Co. was 
entitled to satisfaction next to said Jacobs’ deed of trust out of the 
proceeds of said property so sold as aforesaid, and in preference of 
complainants’ deed of trust or judgment, which — junior both to the 
lien- of Jacobs and of said Laughlin and Searles. This respondent 
admits that his said deed of trust embraces some property not em- 
braced in said deed of trust to complainants, but that he is advised 
and believes that such property belonged to Mrs. Florida MeCaleb, 
and was not subject to the lien of Laughlin, Searles & Co., and that 
besides such property was wholly insufficient in value to pay the 
said claim of said Laughlin, Searles & Co. This respondent states 
that said J. I. Davis “si not yet paid to him and _ his cotrustee the 
balance of 89,754.20, but has promised to do so as soon as the said 
complainants shall agree to give a receipt therefor in full satisfac-- 
tion of their claim to the proceeds of said sale, or when this court 
shall have so directed, this respondent and his cotrustee, 
lol said Chilton, still retaining the title to said property on the 
condition of conveying the same to said Davis when said 
balance shall have been so paid. This respondent, having fully an- 
swered all the matters in said bill of complaint which he is advised 
it is material for him to answer, prays to be hence dismissed with 
his reasonable costs, and that your honor will make such further de- 
cree as from the premises may seem equitable and just. And your 
petitioner will ever pray, Xe. 


CHARLES J. SEARLES 


STATE OF Mississippi, Warren County: 


Pe — appeared before the undersigned, Samuel B. Harwood, 
isq., justice of the peace of said county, the within-named C. J. 
Searles, and meade oath that the matters and things contained in the 
foregoing answer in manner and form as therein set forth, so far as 
stated of his own kno-ledge are true, and so far as stated on the in- 
formation of others he believes them to be true. 


CHARLES J. SEARLES 


Sworn to and subscribed before me this 9th day of June, 1848. 


SAM. B. HARWOOD, J. P. 
Endorsed: 4056. Filed June 10,48.) LL. V. Dixon, D. C. 
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45? Answer of Florida M’ Caleb. 


To the Honorable Steven Cocke, chancellor of the State of Missis- 
sIpp1]: : 

The Sepa vate answer of Florida M’Caleb to the bill of complaint of 
John I. Guion, as trustee for the benefit of A. M. Payne and others 
against her and others, as defendants. 

This respondent, saving and reserving to herself all manner of 
exception to the numerous errors and misstatements and imperfec- 
tions of said bill of complaint, for answer thereto or so much thereof 
as she is advised is material or necessary to answer, answereth and 
sayeth: It is true her late husband, David M’Caleb, Jr., executed 
about the year 18357 a deed of trust to certain property therein men- 
tioned, and to which she refers to Chilton & Smedes to seeure the 
paymentof the sum of twenty-five thousand and — dollars or there- 
abouts to Lambeth & Thompson, of the city of New Orleans, and about 
the vear 1844, as she is informed, transferred said deed of trust or 
the balance due thereon to C. A. Jacobs, of said city ; and that her 

sald husband, about the time stated in complainant’s bill, exe- 

453 cuted a deed of trust to Chilton & Searles for the purpose of 

securing said balance to the said Jacobs in the execution of 
which this respondent joined with her said husband. 

This respondent, further answering, sayeth that it is true her said 
husband had become indebted to the said Laughlin, Searles & Co. 
principal-v, she believes, for money advanced to pay a portion of 
the debt due to Jacobs. and it being apprehended that the property 
included in the deed of trust to secure the debt to the said Jacobs was 
insuflicient to pay both debts, this respondent offered and agreed 
that certain slaves, the separate property of this respondent, should 
be included in a deed of trust to secure the said debt due by her 
said husband to Laughlin, Searles & Co., and this respondent joined 
-he said husband in the deed of trust to Geo. W. Meck}rath. which, 
in addition to the property already conveyed to Chilton & Searles, 
included the said slaves of this respondent, and which are more 
particularly mentioned in the answer of her codefendant, J. 1. 
Davis, on file in your honorable court, and for which she refers for 
greater certainty. 

This respondent, further answering, sayeth there are various 

454. errors in the desert stion of the slaves mentioned in the deeds 

of trust, and particularly in this: that there no such slaves as 

Jeff. and Jacob, and but one of the name of Ben, nor is there more 
than one of the name of Steven, and the said Steven is the separate 
property of this respondent, and various other repetitions, which she 
does not understand. This respondent denies that the said slaves 
mentioned in said trust deed to G. W. McElrath, in addition to those 
mentioned ym the deed to Chilton & Searles and their increase, were 
the property of her late husband, or that he ever claimed a right of 
property therein. 

This respondent refers to the answer of her codefendant, J. I:. 
Davis, and prays the same to be taken as a part of her answer. 
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This respondent having fully answered without this, that there be 
any other matter or thing not answered, &c., prays to be hence dis- 
missed with her costs, Ke. 
IH. J. TIARRIS, 
kor Mrs. MeCaleb. 


Srare or Mussissippr, Warren County : 


Personal-y appeared before the undersigned, justice of the peace 
for said county, Florida McCaleb, and made oath that the facts 
455 set forth in the foregoing answer, so far as stated of her own 
knowledge, are true, and so far as related of the information 

of others she believes to be true. 


KLORIDA McCALEB. 


Sworn to and subscribed this 5th day of February, IS-+4S. 


JOHN CRAWFORD, J.P. 


indorsed: No. 4056. Filed by leave of court Mech 11th, 48. TL. 
V. Dixon, D.C. 


Answer of Chilton, Trustee. 


The separate answer of John M. Chilton, one of the trustees of David 
WCaleb. use of C. A. Jacobs and eodefendant, with others, to a 
certain bill of complaint filed by Payne & Green ef a/.in this hon- 
orable court. 


To the Tlonorable Steven Cocke, chancellor of the State of Missis- 
sIppl: 

This defendant, answering, sayeth that said sale of the trust prop- 
erty described in complainant’s bill was for eash, and so proclaimed 
to be. It was, however, understood by J. I. Davis that Jacobs 
would extend to him the time for the payment of the trust debt, so 
far as said Jacobs was concerned. At the sale respondent told John- 
athan M’Caleb, in reply to said MeCaleb’s questions, and the same 

was made known to Col. Douglas, the agent of Payne & Green, 
456 and to said Giuion, that said Jacobs would extend the same 

time to them upon equally approved security,and respondent 
says that in consequence of this the said Douglas bid for said prop- 
erty, as this respondent believes,a larger sum than he otherwise would 
have done,and that the property sold brought more, therefore, than 
it would otherwise would have done. Respondent believes that said 
Laughlin & Searles were entitled to pavment of their said trust claim 
next to said Jacebs, and this respondent did not resist the payment 
thereof, and prays vour honor that said claim be allowed as a credit 
to this respondent and lis cotrustee. 

This respondent states that C. A. Jacobs was the purchaser by the 
trustees of said property with the understanding that they should 
convey to the said Davis upon his paying all the purchasc-money. 
Said Davis has paid all to said Jacobs exeept about $5,000; all to 
said Laughlin & Searles, as this respondent believes, and has always 
expressed a readiness to pay the balance to said Guion as trustee, 
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provided said Guion would consent to allow what had been paid to 
said Searles and Laughlin as aforesaid, but to this the said 
457  Guion would not consent. Respondent, doubtful under all cir- 
cumstances how to act, resolved to await the decision of this 
coutt, taking in the meantime an indemnity bond from said Davis to 
save this respondent harmles- in the premises. 

This respondent, having fully answered so much of said com- 
plainant’s bill as it is material for him to answer, prays your honor 
to instruct him how to act in the premises, Xe. 

And he will ever pray, &e. 

JOHN M. CHILTON. 


Sworn to and subseribed before me June 6, “48. 
L. V. DIXON, 


Comr in Chancery. 
endorsed: 4056. Filed June 6, “48. LL. V. Dixon, D. C. 


458 ixuipir No. 1 to J. E. Davis’ answer. 


This indenture, made and entered into this 15th day of July, in 
the year of our Lord one thousand eight hundred and thirty-seven, 
between David M’Caleb, Jr., of the county of Warren and State of 
Mississippi, of the first part, William Lambeth and William Thomp- 
son, merchants trading in partnership under the firm and stvle of 
Lambeth and Thompson, of New Orleans, Louisiana, of the second 
part, and John M. Chilton and William C. Smedes, of the county of 
Warren and = State of Mississippi, of the third and Jast part, —: 
Whereas the said David M’Caleb, Jr, is justly indebted to the 
suid Lambeth and Thompson in the sum of twenty-five thousand 
G@ht hundred and seventy-six dollars and forty-seven cents, secured 
and payable as follows, to wit: 87,906.70 by a note drawn by said 
M’Caleb, bearing date July 15th, 1837, pavable at the Union Bank, 
Louisiana, New Orleans, twelve months after date, to the order of 
Lambeth and Thompson; eight thousand six hundred and twenty- 
tive dollars and fifty-nine cents by another note of said M’Caleb, 
with the same date with the former, pavable at the same 

place, to the same order, two years after date, and 
459 nine thousand three hundred and forty-four dollars and 

twenty-eight cents by another none of said M’Caleb’s of same 
date and payable to the same order, at the same place, with the 
former, three years after date; which sums, together with all lawful 
interest, the said David M’Caleb, Jr., honestly desires to secure the 
punctual payment of. Now, this indenture witnesseth that the said 
David M’Caleb, Jr., for afid in consideration of the premises and the 
further consideration of ten dollars to him in hand paid by the said 
John M. Chilton and the said the said W.C. Smedes, the receipt 
whereof is hereby acknowledged, has granted, bargained, and sold, 
and by these presents doth grant, bargain, and sell, and convey, unto 
the said John M. Chilton and W. C. Smede, their heirs and assigns, 
forever, all that tract or parcel of land lying. being, and situate im 
the county of Warren and State of Mississippi and described as 
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follows, to wit: Lot No. two, in section No. thirteen, in township 

No. fourteen, range No. 2 east, containing one hundred acres ; 
460 lot No. one, in section No. thirteen, in township No. fourteen, 

range No. two east, containing one hundred and twenty 
acres, and one thousand acres of land, at present in the possession 
and occupaney of said David M’Caleb, Jr., adjoining the portions 
of Jand heretofore mentioned, which said thousand aeres were 
deeded to David M’Caleb, Jr. by Alexander M’Cullough and said 
David M’Caleb by deed recorded’ in the recording office of Warren 


county, Was conveyed to said David M’Caleb, Jr., and form parts of 


sections twelve, thirteen, fourteen, and fifteen, in township fourteen, 
range two east, and the following described and named negroes, to 
wit: Joe, aged 52 years; Mary Jane, 12; Amelia, 11; Austin, aged 
4 Svlvia, 27; Spyrsery 9: Ben, 6; ; Betsy, 4; Alice, 5; Tom, aged 
John, aged 21; . Jack, aged 19; Sevmore, 19; Cupid, 18; Will, 
wl 60; Bailey, 50; Amy, 11; Anna, aged 55; Esther, aged 10; 
Caroline, 8; Field, 12: Betsy, 4; 1 hody, 28; Priscilla, 8; Thadious, 
12: Maria, 36; Lilly, 15 . Rose, 14; Elisa, 10; Anthony, 2; Vina, 
aged 33; Caroline, 18: Jack, aged 12; Elizabeth, aged 7; Noah, 
aged 1; Hannah, 50; Eliza, 18; Mahala, 18; Polly, 17; Mary 
Jane, 17; Judy, 10; Winney, aged 18, together with all 
461 and singular the premises and appurtenances. And the said 
David M’Caleb, Jr., shall, and will for himself, his heirs, &e., 
forever warrant and defend unto the said John M. Chilton and W. 
C. Smedes, and their heirs and assigns, a good and sufficient title to 
the aforesaid land and negroes, free from any and all claims what- 
ever, upon trust, nevertheless, that the said John M. Chilton and 
~W.C. Smedes shall permit the said David M’Caleb, Jr., to retain 
quict and peaceable possession of the aforesaid land and negroes 
and appropriate the profits thereof to his own use until default be 
made in the payment of the sum or sums of money aforesaid, or 
some part thereof, and then, on such failure to pay punctually the 
whole or any part thereof, that the said John M. Chilton and W. C. 
Smiedes shall, and will, when requested by either of the other par- 
ties hereto, or the assigns or representatives of either, or the lawful 
holder of either or any of said notes, proceed to sell to the highest 
bidder, at public auction, for ready money, the aforesaid land and 
negroes, or so much thereof as may be sufficient, having advertised 
in a newspaper published in Warren county thirty days’ 
462 notice of the times and place of such sale, and from the pro- 
ceeds thereof, after defraying the expenses of this trust, pay 
to the said Lambeth & Thompson, their representatives or assigns, 
or the holder of said notes, the aforesaid sums of money, or so much 
thereof as may be due and unpaid, and in like manner proceeding 
to sell for cash, as any other sum may become due and be unpaid 
in the whole or in part, and, after the purposes of this trust have 
been fully accomplished, pay the balance, if any, to the said David 
M’Caieb. Jr., his heirs or assigns; but if the sald David M’Caleb, Jr., 
shall pay and discharge the sums aforesaid as they become due and 
payable then this conveyance to beeome null and void. 
In witness whereof the said David M’Caleb, Jr, and the said 
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John M. Chilton and W. C. Smedes have hereto set their hands and 
seals the year and day first above written. 


J. MPCALEB, Jr. [ SEAL. | 
| JOHN M. CHILTON. [sratc.] 
is W. CL SMEDES. [SEAL | 


STATE OF Mississippi, Warren County: 


Personally appeared before me, the undersigned, a justice 


463. of the peace in.and for said county, David M’Caleb, Jr., and 


W. C. Smedes, who ackno- ledged that they signed, sealed, and 
delivered the foregoing instrument of conv eyance, on the day of the 
date thereof, as there act and deed, for the purposes therein con- 
tained. | 

Given under my hand and seal this 15th day of July, 1857. 


WM. EVERETT, J.P. [sear] 


THe State or Mississippi, | 
Warren County, i 


re) 


I, Eldridge G. Walker, clerk of the probate court of said county, 
do hereby certify that the foregoing deed and certificate were filed 
for record in my office on the 17th of July, 1857, whereupon I have 
made the same of record in book K, pages 12 25 and 126. 

Given under my hand and seal of office this 14th day of August, 
A. D. 1857. 
kk. ¢ 
C 


© WALKER, Clerh, 
HL I 


[SEAL. | by i BONY E R, Dy CTh. 
THe Srare oF Mississippr, Warren County: 

I, Alfred H. Rowlett, clerk of the probate court of said county, do 
hereby certify that the foregoing deed of trust and certificate have 
been correctly copied from book “ K,” pages 125 & 126, of the record 
of deeds in my ofhice. 

Given under my hand « seal of office this 12th day of June, A. 
I). 1846. 

A. TL. ROWLETT, CC2. 


46-4 Exunipit No. 2 to Ans. of J. EE. Davis. 


Know all men by these presents that I, Joseph EK. Davis, of the 
State of Mississipp: and county of Warren, for and in consideration 
of the love and affection for my daughter, Florida McCaleb, of the 
State and county aforesaid, have given, granted, conveyed, and de- 
livered, and by these presents do give, erant, and convey unto mv 
stid daughter Florida the following negro slaves, to wit: ( harles, 
aged about 32 years; Steven, aged about 29 years; Cash, aged about 
twenty-five vears; Aleck, aged about fourteen years; Jude, aged 
about thirty-five vears ; Louise, aged about twenty-five years, and 
Sophy, aged about forty-five years; to have and to hold the aforesaid 
negro slaves as her separate property and for her sole use and 
benefit, free from the claim or claims of my heirs, executors, admin- 
istrators, and of all and every person whatever. 
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In testimony whereof I have hereunto set my hand [and] seal 
this eighteenth day of April, in the year of our lord one thousand 
eleht hundred and forty-six. 


J. K. DAVIS. [srar.] 


465 Signed, sealed, and delivered in presence of— 
*. EE. ROBINS. 

IK. HT. DAVIS. 

. dD. HOWELE. 


at Cal 
‘ pe 


State OF MUIssissipPl, ss: 
Personally appeared before me, the undersigned, one of the judges 
of the high court of errors and appeals in and for said State, the 
within-named Joseph KE. Davis, who ackno-ledged that he signed, 
sealed, and delivered the foregoing deed on the day and year therein 
mentioned as Ins act and deed. 
Given under my hand and seal this 19th day of January, 1548. 


W. L. SHARKEY. [sear] 


THe Srare ob Mississippi, Warren County : 

I, Edward B. Scarbrough, clerk of the probate court of said county, 
do hereby certify that the foregoing deed and certificate were filed in 
my office for record on the 20th day of January, A. D. 1548; where- 
upon L have made the same of record in book V, page 208. 

Given under my hand and seal of office this 20th day of January, 
A.D. ISAS. 

MB. SCARBROUGH, CL. 


166 exhibit No. 2, annexed to answer of Joseph E. Davis. I'iled 
with J. Ie. Dus’ answer March 11, 48. 
LE. V. DAINON, 22 
kexuibir No. 5 to answer of J. E. Davis. 


This indenture, made and entered into this seventh day ef May, 
in the year of our Lord one thousand eight hundred and forty-six, 


hetween David M’Caleb, junior, and Florida M’Caleb, his wife, of 


Warren county, State of Mississippi, of the first part, George W. 
M’Elrath, of the said county and State, of the second part, and Wil- 
liam Laughlin and Charles J. Searles, of the county and State afore- 
said, and Edmund C. Laughlin, of the city of New Orleans and State 


of Louisiana, merchants and partners under the name and style of 


Laughlin, Searles & Co., of the third and last part — : 

Whereas the said Laughlin, Searles & Co. have endorsed a certain 
draft drawn by the said David M’Caleb, junior, on William) Laugh- 
lin and Company and aceepted by them, bearing date the twenty- 
third day of March, in the vear of our Lord one thousand eight 
hundred and forty-six, payable seven months after the date thercof, 

to wit,on the twenty-sixth day of October, in the year cighteen 
467 hundred and forty-six, for the sum of three thousand two hun- 
dred and one dollars and sixty-one cents; and whereas, also, 
the said David M’Caleb, junior, is indebted to the said Laughlin, 
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Searles and Company in the sum of one thousand dollars, evidenced 
by the note of the said David M’Caleb, junior, in favour of the said 
Laughlin, Searles and Company, bearing date the first day of May, 
in the year eighteen hundred vai a. -six, and payable on the tif 
teerth day of November, in the year aforesaid, at the Bank of Louis- 
iana, in the city of New Orleans: al whereas the said David M’Ca- 
leb, junior, is desirous to save harmless and indemnify the said 
Laughlin, Searles and Company from any loss or damage they may 
sustain by the endorsement of the draft aforesaid and also to secure 
the punctual payment of the said note for one thousand dollars: 
Now, this indenture witnesseth— 
That the said parties of the first part, for and in consideration 
of the premises and the further consideration of ten dollars to them 
in hand paid by the said party of the second part, the receipt 
468 whereof is hereby acknowledged, have granted, bargained, 
and sold,and by these presents do hereby Porant, bare: un, sell, 
and convey, unto the said party of the secona part, his heirs, exec- 
utors, administrators, and assions, forever, all that certain tract or 
parcel of land lying in the county of Warren and State of Mississippi, 
known and described as follows, to wit: Lot number tw o, 1n section 
thirteen, and Jot number one, in section thirteen, all in township 
fourteen, range two east, containing together about two hundred and 
twenty acres ; also the tract of land at present possessed by said Me- 
Caleb and adjoining the two lots of land above deseribed, contain- 
ing about one thousand acres, being the same land heretofore pur- 
chased by David M’Caleb, and by him conveyed to David M’Caleb, 


Junior, by deed of conveyance duly reeorded in the office of the 


prebate clerk of Warren county, and here expressly referred to for 
vreater certainty, and moreover known and deseribed as parts of sec- 
tions twe lve, thirteen, fourteen, and fifteen, in township four- 
469 — teen, range two east; also the following-deseribed tiegro slaves, 
to wit: Joe, aged thirty-nine vears; Mavy Jane, aged twenty- 
one vears; Amelia, aged twe nty vears:; Austin, aged forty-one years ; 
Sylvia, aged thirty-six years; Priscilla, aged eighteen years; Ben, 
aged fifteen years; Betsy, aged twelve years; Alice, aged twelve 
vears; Tom, aged thirty-four vears; John, aged thirty vears ; Jacob, 
aged twenty-eight years : Cupid, aged twenty-nine years ; Will, aged 
sixty-nine vears; Bailey,aged oe years; George, aged forty-four 
vears ; Esther, aged nineteen vears ; Caroline, aged seventeen vears ; 
lield, aged twenty- -one vears: Betsy, aged thirteen vears ; Rhody, 
aged thirty -seven years: Priscilla, aged seventeen years ; Thad, aged 
eleven vears: Mariah, aged torty- -four years ; Lilly, aged twenty -four 
vears; Ben, aged twenty-three years; ITenry, aged seven years ; 
liza, aged nineteen years; Anthony, aged eleven years ; Rina, aged 
forty-two vears; Caroline, aged twenty-seven vears:; Jack, aged 
twenty-one vears; Elizabeth, aged sixteen years: Now, aged ten 
vears: Tlannah, aged fifty-nine vears; Itliza, aged twenty-seven 
vears; Mahala, aged twenty-seven years; Polly, aged twenty- 
470 six years; Mary Jane, aged twenty-six years: Judy, aged 
nineteen years: Winney, [aged] twenty-se _— vears; Charles, 
aged thirty-five years : Steven, aged thirty vears ; Cas <h, aged twenty- 
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five years; Judy, aged thirty-three years ; Louisa, aged twenty-three 
years ; Bob, aged tw venty years; Alick, aged fifteen years, and Sophy, 
aged forty years, together with all and singular the i increase of said 
slaves; also all the horses and mules, cattle, hogs, farming utensils, 
and other property attached to and belonging to said plantation and 
negroes, and necessary for the cultivation “and maintenance thereof: 
to have and to hold the aforesaid described real and personal estate 
unto the said party of the second part, his heirs, executors, adminis- 
trators, and assigns, forever, in trust, nevertheless, for the uses and 
purposes follow ing—that i istosay: That thesaid party of the second 
part shall permit the said party of the first part to retain quiet 
and peaceable possession of the aforesaid real and personal prop- 
erty, and appropriate the profits thereof to their own use until 
default be made by the said David M’Caleb, Jr., in the 
471 payment of the draft aforesaid endorsed by the said Laughiin, 
Searles and Company, or some part thereof; and then, on such 
failure to punctual-y — the said draft, or any part thereof, that the 
said party of the second part shall and will, when thereto requested 
by the said Laughlin, Searles and Company, or their assigns or rep- 
resentatives, proceed to sell to the highest bidder at public auction, 
for ready money, the aforesaid real ‘and personal property, or so 
much thereof as may be sufficient, having advertised in a newspaper 
published in the city of Vicksburg, in Warren county aforesaid, 
thirty days’ notice of the time and place of such sale, and from the 
proceeds thereof, after defraying the expenses of this trust, pay to 
the said Laughlin, Searles and Company, their representatives or 
assigns, the amount of said draft endorsed as aforesaid by the said 
Lauchiin, Searles and Company, and all lawful interest, and also 
the aforesaid sum of one thousand dollars evidenced by the note 
heretofore described, or so much of each of said amounts as 
472 may be due and unpaid by the said David McCaleb, junior ; 
and should the draft aforesaid be paid and taken up at ma- 
turity by the said David McCaleb, Junior, then the said real and 
personal property to remain in possession of the said parties of the 
first part until default in the payment of the note be made—that is 
to say, the note aforesaid for one thousand dollars; and then in such 
failure to proceed to sell in manner and form as hereinbefore de- 
clared the aforesaid real and personal property, or so much thereof as 
may be sufficient, having given thirty days’ notice as aforesaid, and 
from the proceeds thereof, after defraying the expenses of this trust 
pay to the said Laughlin, Searles and Company, their representatives 
or assigns, the aforesaid sum of money and all lawful interest, or so 
much thereof as may be due and unpaid,and after the purposes of this 
trust have been fully accomplished pay the balance, if any, to the said 
parties of the first part, their heirs, executors, administrators, or as- 
signs, but if the said party of the first part, David McCaleb, 
475 junior, shall pay and discharge the sums aforesaid as thev 
become due and payable, then this conveyance to become 

null and void. 
[t witness whereof the said parties of the first part and said par- 
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ties of the second part have hereunto set their hands and seals this 
day and vear first above written. 


D. McCALEB, Jr. SEAL. | 
On IF. McCALEB. SEAL. | 
J. W. McHLRATH. [sear 


The words “ and Jot number one in section thirteen, ” interlined 
in the 42 line of the first page, “in township fourteen,” in 6th line 
of the second page, and “Alick, aged fifteen years, and” in 31st line 
of 2nd page, were all interlined before the signing of this instru- 
ment, 


THE STATE OF Mtsstsstpp1, Warren County : 


Personally appeared before the undersigned, a justice of the peace 
in and for said county, David McCaleb, Junior, and Florida McCa- 
led, his wife, and George W. McElrath, parties to the foregoing deed 
of trust, who acknowledged that they signed, sealed, and delivered 

the same on the d: av and year therein mentioned as their act 
AT-4 = and dee dl, and the said Florida, wife of the said David MeCa- 

leb, Junior, being by me privately examined separate and 
apart from her hus band, acknowledged that she signed, sealed, and 
delivered the same as her voluntary act and deed freely without 
any fear, threats, or compulsion of ber husband. 

Given under my hand and seal this seventh day of May, A. D, 
1846. 

JOHN CRAWFORD, J.P. [sear] 


STATE OF MISSISSIPPT, ? 
Warren County, a. 


I, Alfred H. Rowlett, clerk of the probate court of said county, do | 
hereby certify that the foregoing deed and certificate were filed “for 
record in my office on the 13th day of ’ May, 1846; whereupon I have 
made the same of record in book U, page- 245, 246, & 247. 

Given under my hand and seal of office this 20th dav of May, A. 
PD. 1846. 

A. H. ROWLETT, Clerh. 


475 For value rec’d we hereby assign all our right, title, and 

interest in and to the foregoing deed of trust, and the claim 

secured thereby, to Joseph Ik. Davis, hereby substituting said Joseph 

IX. Davis to all the rights and remedies by virtue of said deed of 
trust created or existing. 

Witness our hands and seals this 1 15th day of June, 1846. 

WM. LAUGHLIN. [ SEAL. | 

CHARLES E. SEARLES. [seat | 

EDAD ©. LAUGHLIN. | [sran. 


Witness : 
JAS. IE. DUNITAM. 
Endorsed: Exhibit No. 3, annexed to answer of Joseph E. Davis. 
Filed with J. bk. DJs answer March 11,748. L. V. Dixon, D.C. 
24—210 
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(And in minute book “ M,” on page 134, there appears the follow- 
ing order :) 
A.M. PAYNE et al. 


v. > 1056. 
JOSEPH EF. one | 


WEDNESDAY, June (th, A. D. ISAS. 

Epon motion of the complainant-, by counsel, it is ordered that 

the defendant, Joseph E. Davis, do, within thirty days after service 

of a copy of this order upon him, pay into this court, to the clerk 

thereof, nine thousand two hundred and_ thirty ;%°9 dollars, with 

legal interest thereon from the 15th day of June, A. D. 1846, 

476 until paid, being a portion of the proceeds of the deed of 

trust set forth in the pleadings in the cause, which sum, when 

so paid, is to be delivered to John I. Guion, trustee under said deed 

of trust, to be by him distributed pro rata according to the provisions 
of said deed of trust. | 


(And on page 595 of minute book “ M” the following appears :) 


A.M. Payne eé al. 
v’. 4056. 
Jos. FE. Davis et al. | 


Turspay, July 5d, A. D. 1849. 
Upon motion of complainants, by counsel, it is ordered that the 
rule taken against the defendant, Josepb E. Davis, at a former term 
of this court, be, and the same is hereby, discharged, the same hav- 
ing been complied with. 


477) In the Superior Court of Chancery of the State of Mississippi. 


A. M. Payne et al. ) 
i's. A056. 
JoserpH Ee. Davis ef al, j 


Interrogatories to be propounded to James Simmons, a witness on 
the part of complainant, the answers to which are to be read in 
evidence on the trial of the above-stated cause in the superior 
court of chancery of the State of Mississippi. 


Int. 1. Are you acquainted with Joseph EE. Davis and Florida A. 
M’Caleb, of Warren county, and were vou acquainted with David 
M’Caleb, Jr., of said county, in his lifetime? 

fnt. 2. When did) vou first become aequainted with David 
M’Caleb and his wife, Florida, and how long have vou known them ? 

Int. 5. Where did you reside and where did they reside when vou 
first became acquainted with them? ) 

Int. 4. Were you or not frequently on said M’Caleb’s plantation 
Inthe years 1856, 1857, & 1858? 

Int. 5. Were you or not well acquainted with the slaves on said 
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M’Caleb’s plantation during the years above stated and since 
478 — that time? If yea, state up to what time. 

Int. 6. Did you or not in either of the above-stated years 
and since that time know the following-named slaves on his, said 
MCaleb’s, plantation, to wit, Charles, Steven, Cash, Alick, Sophy, 
Judy, Louise, George, and Bob? If vea, state when vou first saw 
them there, what were their ages and descriptions at that time, and 
when you last saw them on said plantation. ° 

Int. 7. Do you know how said M’Caleb acquired said slaves? = If 
vou do, please state how. 

Int. 8. Do vou know whether said M’Calep claimed said slaves 
or any of them as his property,and exercised acts of ownership over 
them or any of them? If you know, state the fact, and when and 
how long he exercised such acts of ownership. 

Int. 9. Do you know what was the value of each of said slaves on 

the 15th day of June, 1846, and what is the value of each of 
479 ~~ the said slaves at the present time’? State their value as 
nearly as you can from your knowledge of them. 

Int. 10. Do vou know anything more that will be of service to 
the complainants in this cause? If you do, please state it as fully 
us if you were specially interrogated thereto. 

GUION & BAINE, 
Sols for Compl ts. 


We agree that the deposition of James Simmons taken in answer 
to the foregoing interrogatories and the cross-interrogatories of the 
defendants may be read without further notice of the time and place 
of taking the same, and without any commission therefor, subject to 
the same legal objections as if taken in the usual mode on notice. 

GUION & BAINE, 
Sol’s for Compl ts. 
HORATIO J. ILARRIS, 
lor Daves. 


Cross-interrogatories : 


Ist. If vou answer the Sth interrogatory in the affirmative, please 

specify what those acts of ownership were and on what 

480) grounds the said M’Caleb claimed the said slaves as his 
property. 


2d. Do you know who was the owner of said slaves prior to the 
time you found them under M’Caleb’s control, and if Joseph FE. 
Davis wastheowneratsuch time? State, if you know, whether there 
was any gift, sale, or conveyance of said slaves by or from said Davis 
to said M’Caleb and his wife, or to either of them. 


18s FLORIDA LAUGHLIN Vs. JOSEPH D. MITCILELL. 
In Superior Court of Chancery of the State of Mississipp1. 


A.M. Payne e¢ al. 
Josevu E. Davis et al. J 


The deposition of James Simmons, taken before N. M. Dougall, 
commissioner Inchanceryin and for Claiborne county, Mississipp1, 
at the Bradywine Springs, 1n said county, on the 29th day of Au- 
eust, 1848, to be read in evidence on the trial of the above-stated 
case, Wherein A. M. Payne ef al. are complainants and Joseph FE. 
Davis et al. are defendants, on behalf of complainants. 


48] JAMES SimMMONsS, being first duly sworn to make true an- 
swers to the annexed interrogatories, deposes and says: 


Answer to first interrogatory. [ am acquainted with Joseph It 
Davis and Florida A. M’Caleb, of Warren county, and [ was ac- 
quainted [with] David M’Caleb, Jr., in his lifetime. 

Answer second. I have been acquainted with them since 1855 or 
183 

Answer third. [ resided in Claiborne county when I first became 
acquainted with them, and in 1837 [ removed to Warren county, 
and resided on a plantation belonging to the estate of V.C. Ray, 
which was about one and a half miles from the plantation of David 
M’Caleb, jun’r, where he and his wife resided and continued to re- 
side up to the demise of said M’Caleb. 

Answer to 4th Int. I was not on the plantation of David M’Caleb 
at all in 1856, but during the years 1857 and 1858 [ was frequently 
on his plantation. 

Answer to oth Int. [ was aequainted with the slaves on said 
M’Caleb’s plantation during the years 1837 & 1838 and since that 

time up to the spring of 1846. 
482 Answer to 6th Interr’y. | a the following-named negro 
slaves, to wit: Charles, Steven, Cash, Sophy, and Bob, during 
the years 1837 & 1858, and have known them since that time up to 
the spring of 1546. [ knew a negro slave called Louisa, and so far 
as | know may have been called Judy Louisa. I do not recollect 
seeing Alick or George during cither of the years 1837 or J858, but 
I knew them both in the vear 1859. All the said slaves were upon 
the plantation of said M’Caleb during the time I knew them. in 
1857, [ suppose, Charles was about 30 vears old; he was black and 
about five feet six or seven inches high. Steven was about 25 or 26 
vears old, light complexion, or copper color, five feet cight or nine 
inches high. Cash was about 17 or 18 vears old, black complexion, 
and about five feet three or four inches high. Sophy at that time 
was about 40 years old, black complexion, about five fect high. Bob 
at that time was about ten years old, yellow complexion, and about 
four feet high. Louisa at that time was about 15 or 16 years 
485 old, vellow complexion, and about five feet high. In 18389 
Allick was about 27 or 28 years old, black complexion, and 
about five feet eight or nine inches high. George at that time was 


ae 
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about 45 years old, black complexion, five feet seven or eight inches 
high. None of the said negroes underwent any change except in 
their ages and growth as far as I know. 

Answer to 7th Int. [ do not. 

Answer to Sth Int. I know that during the time I was acquainted 
with said slaves said MCaleb had possession of all of them, and 
exercised acts of ownership over them, and during that time I knew 
of no other person than the said McCaleb exercising acts of owner- 
ship over them. 

Answer to Int. 9th. I suppose about or on 15 June, 1846, Charles 
was worth about 650 or 700 dollars; Cash was worth about 650 or 
700 dollars: Steven was worth about 650 or 700 dollars; Allick was 
worth about 650 or 700 dollars; Sophy was worth about 400 dollars; 
Louisa was worth about 800 dollars ; George was worth about 450 or 
200 dollars; Bob was worth about 900 dollars, provided all the said 

negroes are sound, which was the case as faras | know. Can- 
484 not pretend to say what said slaves are worth at this time. 
Answer to Int. 10th. I know of nothing more on the sub- 
jeet than what I have stated. 


Cross-interrogatories : 


Answer to first cross-int. He had the control of said slaves ; worked 
them on his plantation; emploved overseers to superintend said 
negroes, and shipped the cotton as lis, and to the best of my knowl- 
edge and belief received the money for said cotton. 

Answer to second cross-int. [| do not know who was the owner of 
said slaves prior to the time I found them under M’Caleb’s control ; 
I do not know whether Davis was ever the owner of said slaves, or 
whether he at anv time made a conveyance, gift. or sale to said 
M’Caleb and his wife, or to either of them: and further this depo- 
hent says not. 


JAMES SIMMONS. 


Sworn to and subscribed betore me 29 August, 15458. 
N. MDOUGALL, Com’. 


ASD I, Nicholas M’Dougall, a commissioner in chancery in and 
for Claiborne county, Mississippi, do hereby certify that the 
foregoing devosition of James Simmons was taken before me at the 
time and place in the caption named; that the said deponent sub- 
scribed his name thereto in my presence and swore to the same be- 
fore me. 
In testimony whereof I have hereunto subscribed my name and 
athixed my seal this 24th day of August, A. D. 1548. 
N. MWDOUGALL, Com r. [SEAL. | 
Commissioner's fee for traveling 21 miles to Brandywine Springs, 
taking the foregoing deposition of James Simmons, and returning 
to Port Gibson, 2 days, 810.00. 
N. M'DOUGALL. 


endorsed: Depositions. Filed Sept. 2,’4s. L. V. Dixon, D.C. 
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Payne & GREEN ef al. ) 
VS. >» 4056. 
Joseru KE. Davis and Others. J 


Set the cause for final hearing on the pleadings & proots. 
Aug. 15, 1549. 


BAINE & POTTER. 


4S6 PAYNE & GREEN ef al. 
Vs. » JOO. 
Josep E. Davis. J 


In the answers of Joseph E. Davis and Mrs. Ilorid- M’Caleb they 
claim certain slaves mentioned in the trust deed of David M’Caleb, 
Jr., to George W. M’Elrath as being the separate property of Mrs. 
Nlorida M’Caleb. The questions submitted is whether these slaves 
were the property of David M’Caleb, Jr., or whether they were the 
separate property of his wife, Mrs. Florid- M’Caleb. In the deposi- 
tien of James Simmons it is stated that he knew the negroes from 
1837 to 1839. All of them wereon the plantation of David M’Caleb, 
Jr., during the time he knew them, and that [he] knew of no other 
persons having exereised acts of ownership over them. It seems 
that Mrs. Florid- M’Caleb was the daughter of Joseph Ee. Davis and 
wife of David MCaleb, Jr. On the ISth of April, 1846, Joseph I. 
Davis executed a deed of gift of the slaves in controversy to Mrs. 
llorida M’Caleb, conveying them to heras of her separate property. 
[tis not in proof to whom the slaves originally belonged, but as- 

; suming that they belonged to Joseph I. Davis before the 

IST) so marriage of M’Caleb to his daughter, his allowing them to go 

to her on the marriage and to remain with M’Caleb for the 

time and under the circumstances mentioned, they would in Jaw 

be considered as a marriage advance. If there were then any ad- 

verse reservations of tithe made or separate use for Mrs. M’Caleb 
declared the testimony does not show it. 

It is true the answers set up such separate use, but it is new and 
affirmative matter and no proof taken on the subject. It thus ap- 
pears that the property was the property of David M’Caleb, Jr., and, 
as such subject to the payment of his debts. It is true that by the 
act of 1859 this rule has been altered, but 1t is my opinion that the 
bill of sale mentioned did not make the slaves less the property of 
M’Caleb or free them from a full lability to pay his debts. From 
the brief of complainant’s counsel this is the only point submit-ed. 
Let a decree be made contormably to this opinion. 
) S. COCKE. 
The foregoing endorsed: 4056. Opinion to Dec’r term. 
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188 And in minute book “ N,” on page 339, appears the follow- 
Ing order: 


PAYNE & seine y ct al. 
"Sh is > 4066. 
JOSEPH EF. koe et al. | 


WerepDNESDAY, December 11th, A. D. 1850. 


This cause coming on to be heard on the bill, answer, exhibits, 
and proofs, before his honor, the chancellor, it is ordered, adjudged, 
= decreed that the following-named slaves, to wit, Charles, Steven, 

Cash, Alick, Jude, Louisa or L. oulse, and Sophy, claimed by Florida 
A. M’Caleb, wife of David M’Caleb, Jr., one of the defendants, as her 
separate property, and as not being subject to the debts of her said 
husband, are not the separate property of said Ilorida A. M’Caleb, 
but were at the time of filing the bil in this case, and at the date 
of the execution of the deed of trust by said M’Caleb and wife to 
George W. M’Elrath, for the benefit of Laughlin, Searles & Co., the 
property of said David M ‘aleb, Jr., and subject to the pay ment of 
his debts It is further ordered that it be refer-ed to L. V. Dixon, 

~a commissioner of this court, to ascertain the value of said 

489 — slaves, on or about the 15 day of June, 1846, and that he re- 

port the same without delay to this court. . All other matters 

affecting the rights of the parties are reserved until the coming in 
of said report. 

Ordered, adjudged, and decreed by the Honorable Steven Cocke, 
chancellor of the State of Mississippi, this 11th day of December, A. 
D. 1850. 

The foregoing decree was ordered as per following, found on page 

303 of the minute book “N.” 


Decree Ordered. 
Turspay, December 5rd, A. 1). 1850. 


PAYNE & GREEN ef al. 
Us, 4 ADD ). 
Jos. Ié& Davis et al. \ 


In the Superior Court of Chancery, at Jackson. 


PayNeEd & GREEN = 
ve. JOD6. 
Jos. I. Davis ef al. 


This cause having been referred to the undersigned, commissioner 
of said court, to ascertain and report the value of the slaves, Steven, 
Cash, Aleck, Jude, Louise or Louisa, and Sophy, named in the plead- 
ines of said cause, would respectfully report that, in pursuance of 

sald refference, he proceeded to give the proper notice to the 
490 solicitors of the parties complainan- and defendant that he 
would, on the day of the date hereof, state the result of his in- 
vestigations by wav of report to the said court upon such testimony as 
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might beadduced. The parties failing to bring forward testimony — 
than that heretofore filed in this cause, your commissioner proceeds 
now to state the value of said slaves on the 15th day of June, 1846, 
as ascertained from such proofs, as follows : 


The slave Steven was the worth the sum of....-.-----.~ $675 OO 
Mo . 0 ena Se en Te a ene EO ae 675 OO 
‘“ ” FE . schts stints spnicsiradaicaaiaaiie eae eM eT me 7 675 OO 

“ IG si on skies ie Sicilia ae allan lal laced 400 OO 
ee a 
Ia ins: sacsessisceh nites cienlensikseateleaelab ves icine eiiledaniansiabiceind 675 O00 


$3,900 00 


Showing an aggregate value of said slaves on or about the loth 
of June, 1846, of three thousand nine hundred dollars. All of which 
Is respectfully submitted. 

January Sth, 1851. 

L. V. DIXON, 


Commissioner. 
endorsed : 4056. Commissioner’s report on refference. Filed Jan. 
S,1851. Russell, D.C. Com’r’s tee, $5.00. 
459] And on page 56-4 of minute book “N” there appears the 


following final decree, to wit: 


A. M. Payne et al. 
US. 4056. 
J. ik. Davis et al. 


WEDNESDAY, January Sth, A, D. 1851. 


The commissioner appointed to ascertain and report the value of 


the slaves named in the pleadings having reported, and said report 
being filed, and no exception taken thereto, it is ordered that said 
report be, and the same is hereby, confirmed in all things; and, this 
cause coming on to be finally heard at the term aforesaid of the 
court aforesaid upon the bill, answers, exhibits, proofs, and inter- 
locutory decree, and report of the commissioner thereon, and it ap- 
pearing to the satisfaction of the chancellor that the defendants, 
Wm. Laughlin & Co., have a separate and distinct security for their 
claim against David M’Caleb by a deed of trust upon property not 
embraced in the deed of trust in favor of complainants of sufficient 

value to pay and satisfy their claim against said M Caleb; 
492 and it further appearing that at the sale of the property of 

sald M’Caleb, on the 15 day of June, 1546, under the deed 
of trust to John M. Chilton and Charles J. Searles, that said Joseph 
kK. Davis bid for said property the sum of $828,434.06, leaving a sur- 
plus of $12,755.52, after discharging and paying off said deed of 
trust, of which balance or surplus the said Joseph I. Davis under an 
order of this court has heretofore paid said complainants the sum of 
$9,252.40; and it furtherappearing to thesatisfaction of the chancellor 


——— 
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that the complainants are entitled by virtue of their deed of trust to 
the balance of said surplus, amounting to $3,552.76, with interest at 
the rate of six percentum per annum from the said loth day of June, 
IS46, it is ordered, adjudged, and decreed, and the chancellor does 
hereby order, adjudge, and decree that the said Joseph KE. Davis pay to 
the said complainants the sum of $4,526.61, and upon payment by the 

said Davis to complainants of the amount of this decree said 
493 Davis shall be substituted to,and invested with all the rights of, 

Wim. Laughlin and Charles J. Searles under the deed of trust 
dated May 7, 1846, from David M’Caleb and wife to George W. M’I:l- 
rath, and that they have an execution of feri facias therefor, and 
that said Joseph I. Davis pay the costs of this suit. 


A. M. Paynt et al. 
Us. 4056. 
JosErpH KE. Davis. 


On final decree. 


In this case suspend the execution for complainants’ money until 
farther ordered. 
Jan’y 18, 1891. 
JOHN I. GUION, 
For Himself & Other Conclts. 


To the clerk of the superior court of chancery. 


The foregoing endorsed: 4056. Order for suspension of execution. 
Filed Jan’y 18, 1851. Russell. 

The whole record endorsed as lollows, to wit: “In were 
Octo. term, 1847. Payne & Green e¢ al. vs. Joseph EF. Davis et al. (¢ 
bill.) I iled with Exhibits A, B,C, D, G. & I. and s’p’a issued rh 
93,747. L. V. Dixon, D.C. 


494 Sratke OF MISSISSIPPI: 


Supreme Court. 


[, Oliver Clifton, clerk of the supreme court of Mississippi and 
cv officio custodian of the records of the late superior court of chan- 
cery of the State of Mississippi, do hereby certify that the foregoing 
is a true and correct copy of the record in said chancery court of the 
cause of A. M. Payne et al. vs. Joseph KE. Davis et al., No. 4056, as 
fully and completely as the same appears from the transcript on file 
and of record in my office. (The page referred [to] as containing 
the decree pro coufesso, as el on page 31 of this transcript in note 
by clerk, has been torn from said minute book and cannot be found.) 

Witness my hand and the seal of said supreme court at office, at 
Jackson, this October 19th, A. D. 1882. 

[Seal Supreme Court State of Mississippi. ] 
OLIVER CLIFTON, Clerk. 
By C. C. CAMPBELL, D. ©. 


ees for this record, $37.50; paid by def’t Mitchell. 
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NO And on the 7th day of November, A. D. 1882, the same 

being a day of a regular term of said court, an order was 

made and entered of record upon the minutes of said court im the 
words and figures following, to wit: 


496 FrortpA LAUGHLIN ) 
vs. -olt. LEquity. 
Jon D. Mircue te. | 


“This cause came on this day to be heard, and the complainant 
offered and read in evidence the depositions of T. C. Bedford, E. D- 
Farrar, Mrs. Julia Porterfield, Jefferson Davis, Mrs. Varina Davis, 
W. W. Lord, Jacob W. Payne, KE. C. Laughlin, Mrs. Florida Laugh- 
lin, E. C. Laughlin, Jr., Jeff? D. Laughlin, Louisa Neil, Thomas 
Rigby, G. W. McElrath, & Chas. Winkley, and the defendant offered 
and read in evidence the depositions of S.S. Booth, J. TH. D. Bow- 
mar, Mary Kk. Hamer, Samuel Morrow, and Mrs. Luey Mitchell, 
being all the depositions taken and filed in said cause, as well as the 
exhibits filed with said depositions; and the defendant also intro- 
duced and read in evidence the transcript of the proceedings had in 
the chancery court of the State of Mississippi in the cause of Payne 
& Green et al. vs. Joseph Kk. Davis et el., and the cause, being sub- 
mitted, was by the court taken under advisement.” 

J. M. McK EE, Clerk. 


497 And afterwards, to wit, on the 25rd day of November, A. 

1). 1SS82, the same being a day of the regular November term, 
A. D. 1882, of said court, a final decree in said cause was rendered 
and entered of record upon the minutes of said court in the words 
and figures following, to wit: 


49S lLORIDA LAUGHLIN 
US. >In kquity. 
JoseEPpH D. Mrrcnete. 

This cause came on for final hearing on the bill, answer, exhibits: 
& proofs, and was argued by counsel for the respective parties. The 
court being now sufficiently advised in the premises and being of 
opinion that the complainant is not entitled to relief concerning the 
matters mentioned in her bill: 

It is now ordered, adjudged, and decreed that the relief praved 
in the bill be denied and that said bill be dismissed. 

It is further adjudged and decreed that the complainant and W. 
Bb. Pittman, Murry I. Smith, & A. B. Pittman, sureties on her cost 
bond, pay the costs of this cause, to be taxed. for which let execution 
Issue as at law. 

Ordered, adjudged, and decreed this 25rd day of November, A. D. 
ISS2. 

R.A. HILL, Judge. 


4O9 And on said 25rd dav of November, A. D. 1SS82, the fol- 
lowing order was made by said court in said cause and en- 
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tered of record on the minutes of said court in the words « figures 
following, to wit: 
i FroripA LAvuGHLIN v. J. D. MITrcHett. 

Ordered, That complainant have leave, on or before the 4th Mon- 
day of January next, to apply for a reargument in this cause, if so 
desired. 

Ordered this 25rd dav of Nov., 1882. 

R. A. HILL, Judge. 


And afterwards, to wit, on the 29th day of November, A. D., 1882, 
the same being a day of the regular November term, A. D. 1882, of said 
court, an order granting appez eal was made by said court and entered 
of record upon the minutes thereof in the words and figures follow- 
ing, to wit: 


500 Cireuit Court of United States for Southern District of Miss. 
Nov. 'T., 1882. 
iLORIDA LAUGHLIN — 


Us. > S14. 
Jos. D. Mirrcient. j 


This day the complainant appeared in open court & prayed for 
an appeal to the Supreme Court of the United States. It is there- 
upon considered & so ordered by the court that said prayer be 


granted, & that said appeal be allow ed upon complainant entering 
into bond in the sum of five hundred dollars, conditioned to pay all 
costs of this appeal. 
Ordered & decreed this Nov. 29th, 1882. 
hk. A. HILL, Judge. 


And on said 29th day of November, A. D. 1882, the complainants 
filed in the office of the clerk of said court their appeal bond in said 
cause, Which is in the words and figures following, to wit: 


50] Know all men by these presents that we, Florida Laughlin, 
as principal, & Murray I’. Smith, assurety, are held and firmly 
bound unto Jos. D. Mitchell in the full and just sum of five hun- 
dred dollars, to be paid to the said Jos. D. Mitehell, his certain attor- 
heys, executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these prese ants, 

Sealed with our seals and dated this 29th day of Nov., in the year: 
of our Lord one thousand eight hundred and cighty-two. 

Whereas lately, at a term of the circuit court of the United States 
for the southern dist. of Missi, in a suit depending in said court be- 
tween Florida Laughlin, complamant, & Jos. D. Mitehell, defendant, 
a decree was rendered against the said Florida Laughlin, dismissing 
her bill in said suit, and the said Florida Laughlin having prayed 
in open court and having obtained an appeal to the next term of 
the Supreme Court of the United States, to be holden on the 2d 
Monday of October next, to reverse said decree: Now, the condition 
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of the above obligation is such that if the said Florida Laughlin 
shall prosecute her appeal to effect and answer all costs if she fail to 
make her plea good, then the above obligation to be void; other- 
wise to remain in full force & virtue. 
KLORIDA LAUGHLIN, [sear] 
By MURRAY EF. SMITH, -ltty. 
MURRAY F. SMITTY. [SEAL | 
Approved by— 
R. A. HILL, Judge. 


HO? The opinien of the court, delivered on the final hearing of 


suid eause and filed in tho office of the clerk of said court on 
the 23rd day of November, A. D. 1882, is in the words and figures 
following, to wit: 


503 In the Cireuit Court of the United States for the Southern 
District of Mississippt. 


rrORIDA LAUGHLIN vs. JoSEPH DD. MoEIrcie.e. 


This cause is submitted upon bill, answer, exhibits, and) proots, 
from which the following undisputed facts appear : 

David MeCaleb, the then husband of complainant, was, in the 
vear 1546, the owner of the land deseribed in the bill and subject to 
this controversy, and was largely indebted, and before that time had 
executed a mortgage or trust deed to secure a debt due to a man 
named Jacobs, in which complainant joined, conveying to the trustees, 
Chilton and Searles, this tract of land, with the slaves and personal 
property on the same. 

The trustees, having advertised the time and place of sale, pro- 
ceeded, on the loth of June, 1846, to offer the same for sale to the 
highest bidder for cash. There were present at the sale Johnathan 


MeCaleb, an uncle of David McCaleb, who held a large debt against 


his nephew, and other creditors, or their counsel, who bid, more or 

less, for the property sold, but the whole of it was either struck 
D4 off to Joseph I. Davis, the father of complainant, or the bids 

were transferred to him, so that he became the purchaser, 
the aggregate amount of the sales being $25,551, and said Davis, so 
far as the ereditors were concerned, continued to be the owner of the 
property, but David MceCaleb and wife remained in possession of the 
property as before the sale up to McCaleb’s death, which occurred 
stbout one vear after the sale, and complainant remained in posses- 
sion alone up to her intermarrizge with H.C. Laughlin, her present 
husband, and complainant and her husband have remained in pos- 
session ever since. On the 27th December, 1858, Joseph IE. Davis 
executed a lease or deed conveying said property, real and per- 
sonal, to complainant for and during her natural life. This con- 
veyance contained init an acknowledgement that said Davis was 
the sole, legal, and equitable owner of the property conveved. This 
conveyance was duly signed by said Davis, the complainant, and 
her husband and delivered to complainant, and after some five 
months duly acknowledged by complainant and husband and re- 
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corded in the proper office. Joseph EE. Davis, by lis last will and 
testament, which has been duly proven and admitted to record, de- 
vised to the defendant, Joseph D. Mitchell, the land deseribed as 

Diamond Place, then occupied by the complainant, and in 
505  whiechshe had a life estate, as declared by the will. These are 
undisputed facts. 

The bill in substance charges that Joseph EE. Davis made the pur- 
chase mentioned, as the trustee for complainant, with the under- 
standing that the income ofthe property so purchased should beapplied 
to the payment of the purchase-money, and that so soon as the same 
was paid to those to whom it was due, or so soon as complainant 
should refund to her father the sum he might have to pay to dis- 
charge the purchase-money due, he would convey to complainant 
all the legal and equitable title to the property, real and personal— 
in other words, that by said parol agreement he became her trustee, 
and held the property as such subject only to the incumbrance of 
the purehase-money bid at said sale. This allegation is denied by 
the answer, which raises the first question to be determined. 

The bill further charges that the lease with the declaration of 
title in Joseph EH. Davis, the lessee, executed on the 27th day of 
December, 1858, was procured by the threats and undue influence 
of said Davis and therefore null and void. This allegation is also 
denied by defendant in his answer and raises the second and more 
Important question. 

The prayer of the bill is to have this lease declared void and set 

aside asa cloud upon complainant's title to this land, the 
906 allegation of the bill being that all the purchase-money has 
been paid, or, if not, that an account of the balance due be 
taken, Which complainant declares she is ready and willing to pay. 

These questions will be considered in the order stated. 

It isadmitted that complainant’s testimony as to fhe understanding 
and agreement between her and her father as to the ces-ation of the 
alleged trust is Incompetent and cannot be considered. Aside from 
this testimony there is no direct evidence going to establish the 
alleged agreement and understanding upon which the alleged trust 
Is based. Quite a number of witnesses testify that the general un- 
derstanding in the neighborhood was that Mr. Davis had purchased 
the property for the benefit of his daughter, the complainant. This 
testimony, when given to it all the weight claimed for it, fails to 
establish the trust claimed, as it only goes to establish the fact that 
it was intended for complainant’s benefit. This would be fulfilled 
by giving her and her family a home and a support from the pro- 
ceeds for a longer or shorter time. The most direct testimony bear- 
Ing upon the understanding of the parties is found in the written 
correspondence between them, commencing by the letter of Joseph 

I). Davis to his daughter, the complainant, on the 12th Sep- 
507 ~~ tember, 1849, the substanee of which, so far as it relates to the 
question under consideration, 1s as follows : 


‘Your letter by Jim was duly received. [am sorry to find you so 
much under the influence of the idle gossip. The opinion of others 
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in such matters as relate to our moral conduct is right to pespect. 
Such as would inquire into the private affairs of others is entitled fo 
as much respect as is the eackling of geese, and we must.deel humbled 
in our estimation when we would allow them to exereise an influence 
in our conduet or affect our happiness. But to come to the subject 
of your letter. [| had assured you that by will I had left the Dia- 
mond Place to you, subject to the debt due upon it, which is now 
about $20,000, now due and payable to the house of W. Laughlin & 
Co.; how much more may be incurred in course of Htige ition Tam 
unable to say. I certainly have not interfered in its management, 
except such aid as T could give it, and am surprized to hear that Mr. 
Laughlin felt any apprehension or hesitation from the fear that I 
would not approve his acts. I expected that, from his want of ex- 
perience, that he would hesitate, and when convenient consult me 
for his own advantage; vet, in all matters of evident propriety, he 
would not wait for advice. 
50S * You ask my opimion upon his return to New Orleans. 1 
ami as little able to answer as any one. I suppose his busi- 
Ness or interest In the house to be worth more than the proceeds of 
the plantation. [did not know his means or the necessity of his 
continuance, the probable income of the house, or any other fact. to 
enable me to form any opinion. Now, if Mr. L. has the means, and 
is disposed to pay the amount due upon the estate, I will or you 
may, as the case may be, execute a mortgage to secure him in this 
advance. 
“[ mentioned in former letter to vou that, from no want of confi- 
dence in Mr. £.., but from a desire to secure you against any mis- 
fortune that even the most prudent are Hable to, I thought it best, 
both for your interest as well as lis, that your property be kept 
separate. | still think so. I cannot understand your sensibility in 
the matter. ‘Things are in precisely the same situation they have 
been for years past. [ have interfered no farther now than formerly. 
You, nor any one else, as faras I know, thought you could be de- 
graded by dependence on vour father. I expected Mr. Laughlin to 
exercise all the authority that was necessary and proper for the gov- 
ernment of the place, and to act in all respects for your commen 
benefit, and, so far as my wishes are concerned, prefer his re- 
O09 maining. ‘The proceeds of the place will require time and 
economy to pay the debts, and if he could accomplish it at 
an earlier day by returning to New Orleans it isa sacrifice you should 
make for his advantage, but 1 would not do for you to accompany 
him before the season of yellow fever Is over. 
‘T would say in conclusion that [have no interest of my own that 
Is to be effected. “Phe interest is yours; and as it is likely to affect 
you only am [ influenced. 


To this letter Mrs. Laughlin soon after repled, in substance, as 
follows: 

“We both know that all you propose is for our benefit—nothing 
can affect that conviction—but others have imagined that you held 
the title from me, because you were afraid to trust him with the 
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management of the place. Might he not, sensitive as he is, think 
so, too? By economy we can pay the debt, and such economy we 
will exercise, but, then, he wishes your unlimited confidence. Mr. 
Laughlin is too neble and true-minded, too disinterested, to care 


“Whether the property was in my name or his, in any ordinary case. 


“Tn this he has often said he would only live here in case it was 
secured to me, for he takes the same view of them after that you do, 
and thinks it safest to guard against nusfortunes that can 
D910 affect others as well as ourselves. In my obscure way of 
writing I often mislead you with regard to myself. Tam 
always pained to see it, but still more so when I think I have in- 
jured, in your good opinion, one so much more deserving as Kd- 
mond is.” 

These letters and others, and other testimony bearing on the point, 
I am satisfied establish the fact that Joseph Ik. Davis purchased the 
property with the purpose of letting McCaleb, his then son-in-law, 
and complainant remain on the plantation and control i t,and the 
negroes and other personal property on it, with the intention of 
holding the legal title to all of it, and making bimself personally 
responsible for the expenses of the plantation, ‘but that the income 
should be apphed to the payment of these expenses and the per- 
sonal expenses of his son-in-law and daughter, and the remaider 
applied to the payment of the purchase-money, for which he was 
personally lable, and that when this was done he would convey, or 
secure by his will, a title to the property, whether in fee or only for 
life, does not very clearly appear. No complaint seems to have been 
made to the condition of affairs during the lifetime of McCaleb, or 
the widowhood of —_ but after the intermarriage between 
complainant and Ik. C. Laughlin, which occurred about two years 

after the sale, and before the letter of Joseph I. Davis, of 
O11 of Sept. 12,1549, and within about a vear after this marriage 

a desire sprung up, no doubt originating with Mr. Laughiin, 
and in which Mrs. Laughlin sympathized, to obtain the legal title ; 
hence the appeals of Mrs. Laughlin to obtain it. Complainant dur- 
Ing all this time recognized the title to the property as being in her 
father, and that it was incumbered for the payment of the balance 
of the purchase-money to whomsoever it might be due. This con- 
dition of the property and title to it continued until December, 1858, 
when the lease referred to was executed. 

The proof shews that when this instrument was executed, Mr. 
Davis was In bad health, and the probabilities are desired this miat- 
ter. settled, having, whether meht or wrong, all the time regarded 
himself as the legal and equitable owner of the property, with full 
power to dispose of it as he might think proper, and did not desire 
to have any controversy arising out of it to be settled after his 
death. The proof shews that complainant was childless and likely 
to remain so: it further shews that he had a dislike to the children 
of Wm. Laughlin, who had left them orphans, and whom their uncle 
and complainant had taken to raise and educate, if not to Langhtin 
himself, and doubtless for these reasons desired to lint the title to 
his daughter to a life estate, 
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o12 The proof shews that Mr. Davis sent for his daughter, and 

afterwards for her husband; that he had prepared the instru- 
ment called the lease, and requested complainant and her husband 
to sign it after he had done so, but which, when finding that 1t only 
conveved a life estate, they signed with reluctance, and left and did 
not return, but took the lease with them, and were very much dis- 
siutisfied with its provisions. 

On Jan. 4th, 1859, and nine days after the execution of the lease, 
Joseph EE. Davis, in reply to a letter received from Mrs. Laughlin, 
wrote her as follows : , 

‘fam sorry to receive such a letter from you, my dear child; 
vou write as if Thad deprived you of something that was yours, and 
speak of vour being made a tenant at will. Now, it is exactly what 
the deed is intended to prevent. There is nothing now to prevent 
me putting an overseer on the place, or to prevent my executors 
from doing the same thing. If you think your situation is to be 
bettered you may return the deed. I will leave you in possession 
of the house and garden and appurtenances with an income. 

“As to statement of account much of it has no relation to my pur- 
chase, the Guion debt, and the Jacobs debt; but vou will recollect 

that nothing has been paid but from the proceeds of the 
513 place, which is mine. IT leave vou in the full enjoyment of 

the income for hfe. Now, who has the right to dispose of the 
carnings of his labor. I very much regret any feeling of the kind, 
and would still more regret any publicity by taking possession of 
the place, or exercising anthority over it, but it seems no generosity 
nor line of conduct is satisfactory.” 

The lease or deed was retained by complainant and her husband 
until the SIst day of May, 1859, and then by them acknowledged 
and put on record. Mr. Davis did not acknowledge it. The con- 
veyance in substance conveys the property for life to complainant. 
Mrs. Laughlin and her husband covenant to manage the property 
in a husband-like manner, and at the termination of the lease to 
quietly surrender the same, or such part as might remain, unto said 
Davis, his executors, administrators, or assigns, and then follows the 
acknowledgment that the sole legal and equitable title and right of 
property was In said Joseph fe. Davis. 

This lease left Mrs. Laughlin in possession of the property for life, 
free from any obligation to pay any part of the debts of the place, 
or the balance of the purchase-money due, which, including the 

sum duc Win. Laughlin & Co., which in the fall of 1849 
O14 amounted to $20,000, for which Joseph I. Davis acknowledged 

himself bound, and it is to be presumed paid, as he was sol- 
vent, except such part as was afterwards paid from the pro- 
ceeds of the plantation. To thissum must be added 84,525—recov- 
ered after that time in the Guion suit—and how much more Davis 
pal cannot be ascertained from the proofs submitted. An exami- 
nation of the account of sales of cotton from the plantation for the 
year commencing Noy. 15th, 1849, to and ineluding Nov. 27, 1859, 
was S41768.65: the account of Wim. Laughlin & Co. with the Dia- 
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mond Place from April Ist to Nov. Loth, 1850, shews charges other 
than that connected with the payment of the purchase-money or 
anything due to said Davis of $5,893, which shows that this in- 
debtedness was increased instead of being diminished ; indeed, the 
account shews on Nov. 20th, 1850, a balance due Wim. Laughlin «& 
('o. from the Diamond Place of 822,830. | am satisfied from all the 
proof that there continued to be a large balance due against Dia- 
mond Place, either to others to whom Mir. Davis was bound or to him 
at the time the lease was executed ; but from an examination of all the 
questions presented under the pleadings and = proofs [do not deem 
it important to examine Into these accounts. The question is, Has 
Mrs. Laughlin shown such a title, legal or equitable, to the lands 

in controversy as entitles her to have the cloud upon her 
915 title removed as prayed for? If not,the bill must be dismissed; 

bat if she has the next question is, Has she shewn that the 
lease or instrument of December 27th, 1858, is such a cloud as a 
court of equity by its deeree will declare void and remove ? 

It is not claimed that a resulting trust has been established, but 
that it is a trust created by a parol agreement. When the subject 
of the trust is real estate all the authorities hold) that to establish it 
the evidence must be clear and satisfactory. There being no con- 
flict as to this rule referenee to the authorities is unnecessary. 
Applying this rule to the pleadings and proots, | am of the opinion 
that the trust is not sufficiently established. 

It is insisted that at the time of the sale it was understood that 
Davis was purchasing the property for complainant, and that on 
that account Jonathan M’Caleb and others present did not bid for 
the property, or did not bid as much as they would have otherwise 
done. The proof is somewhat conflicting on this point, but the 
weight of the testimony was that all bid who desired to do so, and 
that Dayis complained that it was run up on him by Jonathan 
M’Caleb and others who held large demands against David MCaleb. 

The testimony shews that Joseph IE. Davis contracted with the 
516 overseer for the vear 1549; this appears from his letter to FE. 

(. Laughlin, in which he informs him of the number of 
bales of cotton which the overseer was to reeeive. As already stated, 
the proof shews that both parties regarded Mr. Davis as holding the 
legal title and the right to have the income of the plantation ap- 
plied to the payment of the purchase-money bid by him at the sale 
and the other claims against the Diamond Place. 

Complainant could not claim under these circumstances to have 
the title conveyed to heruntil all these demands were satisfied, even 
admitting the understandime between herand her father at the time 
of sale, as alleged in fer bill. 

[am satisfied from the proofs that this was not done at the time 
of the lease or deed of TSoS was executed. “The parties, if competent 
to act and contract between themselves, if no fraud, mistake, or un- 
due influence intervened, had a right te enter into the contract and 
agreement set forth in the deed or lease of 18558. 

That Mrs. Laughlin is a woman of unusual intelligence, and was 
then with a sufficient amount of will power to contract and manage 
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her own affairs, is apparent from her different letters addressed to 
her father, and made part of the evidence, and that her husband is 
a man of at least ordinary intelligence is apparent from lis letters 
and testimony. The proof shews no fraud or deception upon 
517 ~~ the part of Mr. Davis. The only other charge is that of un- 
due influence. That complainant and her husband did not 
ect the title they desired is manifest. 
~ The letter of Mr. Davis of Jan. 4th, 1859, is relied upon as consti- 
tuting a threat that if she did not accept the terms of the lease he 
would dispossess her and place an overseer on the plantation. 

The letter does not bear this construction. He says there is noth- 
ing now to prevent his putting an overseer on the place or to prevent 
his executors from doing the same thing—that is, if she returned 
and refused the terms of the lease. He did not say that he would 


that event that he will leave her in possession of the house, garden, 
and appurtenances, and will give her an income in place of the pro- 
visions of the lease. She was thus left the option to accept the one 
or the other or to refuse both and stand on whatever her legal or 
equitable rights may have been. After waiting nearly five months 
and deliberating upon the proposition, without any further influence 
upon the part of her father, as far as the evidence shews, and with 
ample time to consult counsel and friends, they, and not Mr. Davis, 
placed the lease on record, thus accepting its terms and enjoying its 
benefits, without any attempt to revoke it until the filing of this bill, 

June 25th, 1881, for a period of twenty-two years after they 
518 acknowledged and recorded the deed. There is no evidence 

that any intimation was given to Mr. Davis of any further 
dissatisfaction with the terms of the lease or intention to assail it 
during his lifetime. 

On the 18th day of March, 1569, Mr. Davis made his Jast will and 
testament, by which he devised the remainder interest in this real 
estate to the defendant. There having more than ten years elapsed 
after the lease was recorded by Mrs. Laughlin and her husband be- 
fore Mr. Davis made his will, he had a right to believe he had the 
right and power to devise this remainder interest to whom he 
pleased, and for this reason, if there were no others, I am of opinion 
the complainant is estop-ed from having this lease or deed declared 
void, as being a cloud upon her title. She knewall thefacts in rela- 
tion to her title and in relation to the execution of the instrument 
during the lifetime of her father as wellas since. To wait until after 
his death and until after the death of most of the persons who could 
have had any knowledge of the transactions, and after her father 
had by his last will disposed of his estate—and it is probable in 
some respects Ina manner that he would not have done had he not 
believed that he had full power of disposition of the remainder in- 
terest in this real estate—and then defeat his will would be inequi- 

table and unjust. 
O19 Many authorities have been read and commented upon by 
the learned counsel on both sides, who have presented the 
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questions Involved on both sides with an ability rarely equaled, in 
this court at least. 

sut with the view I have taken of the facts of the case the rules 
of law are sosimple and elementary that citation to authorities would 
bat extend this opinion, already too long, without throwing any 
light upon the questions involved. The result is that the prayer of 
the bill must be denied and the cause dismissed at complainant’s 
cost. 


R. A. HILL, Judge. 


UnrireED STATES OF AMERICA, 
Southern District of Mississippre : 

I, James M. Mckee, clerk of the circuit court of the United States 
for said district, do hereby certify that the above and foregoing pages 
contain a true, full, and perfect transcript of the record of said 

court in the cause lately pending therein, wherein Florida 

520 Laughlin was complainant and J. D. 3 Mitchell ef al., defend- 

ants, as well as the opinion of said court delivered in said 

‘ause, as fully and completely as the same now remains of record 
in our said court. 

Given under my hand and seal of said court hereto affixed, at 
office, in Jackson, in said district, this 19th day of September, A. D. 
1883. 

[Seal U.S. Circuit Court, Southern District of Mississippi, 5th Circuit. ] 


JAS. M. McKEE, Clerl. 


Endorsed on cover: 5S. Mississippi C.C. U.S. No. 210. Florida 
Laughlin, appellant, vs. Joseph D. Mitchell. Filed 16th November, 
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Supreme Court of the Guuted States. 


FLORIDA LAUGHLIN ] 
| 
vs. + No. 210. 
| 
JOS. D. MITCHELL. J 


In this case it is agreed that a formal order dismissing as 
to J. H. D. Bowmar and Jefferson Davis, executors of Jos. 
KE. Davis, was entered in the circuit court of the United 
States for the southern district of Mississippi, when this 
cause was finally heard. 

It is further agreed that this agreement shall be a part of 
the record in the above cause now pending in the Supreme 
Court of the United States. 

MURRAY F. SMITH. 
A. M. LEA. 


Supreme Court of the United States. 
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Statement. 


cy 
1 


This suit isin the nature of a bill to remove a cloud 
from the title of real estate. Briefly stated, D., father of 
complainant, bought in for her benefit, under a fore- 
closure sale, her husband’s plantation, which was then 
their homestead. Thesale was for cash, but the creditors 
had agreed to extend credit for the sum bid under the 
arrangement, and D. gave his notes instead of money, 
and took the title as security until the purchase money 
should be paid by his daughter out of the profits of the 
property. Appellant has remained in possession of the 
place under the arrangement from June 17th, 1846, the 
date of the sale, up to the present time. She had long 
before December 27th, 1858, paid oftthe entire purchase 
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money; yet her father, displeased by her second mar- 
riage, contracted during the interval, and influenced by 
the fact that she was childless, determined that her in- 
terest in the property which he held in trust for her 
should be converted into a life estate only. He aceord- 
ingly executed a lease to her tor her life, procuring her sigs 
nature thereto on December 27th, 1858, under eircum- 
stances rendering it void, and devised the tee to the de- 
fendant. The bill seeks to remove the cloud by obtaining 
a decree against the pretentions of the defendant. This 
bill is set out in extenso hereinafter, pp. 1 and 16 in- 
elusive. Also on pages one and eleven inclusive of 
transcript. 


The defendant makes general denials, but admits 
most of the material allegations. A brief of the answer 
will be found hereinafter on page seventeen. See also 
transcript, page 32. 


ASSIGNMENT OF ERROR. 


On final hearing the lower Court dismissed appel- 
lant’s bill. That deeree is now assigned as error, ap- 
pellant contending that she was entitled to relief as 
prayed. 


I. 
POINTS OF LAW AND OF FACT. 
The issue of fact in this case is the ownership of the 
property. 
The principal facts, briefly stated, by which appel- 
lant has established her ownership are as follows: 


By the law of Mississippi in foree at that time ten 
years actual possession vested in the possessor a full 


Ill 


and complete right and title. I quote trom that law 


me ‘ 
‘the following: ‘ 


‘TEN YEARS ADVERSE POSSESSION TO GIVE TITLE. 


Ten years actual adverse possession by any person 
or persons claiming to be the owner or owners for the 
time aforesaid of any lands, tenements, or other real 
estate, uninterruptedly continued for the space of ten 
years, by occupaney, descent, conveyance or otherwise, 
in Whatever way or manner such oceupaney may have 
been commenced or continued, shall vest in every actual 
possessor or occupant of such lands, tenements, or other 
real estate, a full and complete right and title, and shall 
be a good and sufficient bar to all claims that may be 
made or action commenced, by any person or persons 
whatsoever, for the recovery of any such lands, tene- 
ments, or other real estate.” 


The Supreme Court of Mississippi has decided that 
this statute not only barred an action but was eftectual 
to actually vest in the possessor a complete title upon 
which an action could be maintained. 


See Ellis vs. Murray, 28 Miss., 129. Ford vs. 
Wilson, 35 Miss., 504. 


Appellant’s entry under the purchase was made on 
the 17th of June, 1846, and her possession thereunder had 
matured into a complete right and title before the date 
of the execution of said lease. 


II. 


The evidence by which the actual occupancy as 
owner is proven is as follows :— 
Ist. The announcement of Joseph E. Davis at the sale 
that he bought for her. See deposition of Louisa 


a nnn 


3d. 


4th. 


oth. 


6th. 


IV 


Neil, post. pp. 23 and 33, and trans. pp. 116-117. 
See also Mrs. Laughlin’s ans. to int. 5, trans. 110, 
et seq. 


Common repute among all the members of the 
family and relatives and connections, and neighbors, 
both as to the entry under the agreement and the 
occupaney pursuant thereto. See testimony of T. 
C. Bedford, post. pp. 21 and 383, and trans. pp. 86 
and 37; G. W. McElrath, post. 21, trans. 186 and 
187; Mrs. Julia Porterfield, post. 22 and 34, trans. 
40 and 41; Rev. Dr. W. W. Lord, post. p. 22, trans. 62 
and 63; Hon. Jetterson Davis, post. 26, trans. 46; 
Mrs. Jefterson Davis, post. p. 23, trans. pp. 58 and 
ou. 

The letters of Jos. KE. Davis, declaring in so many 
words her ownership and diselaiming any personal 
right. See post. pp. 47-30, traps pp. 90. 


The letters of Mrs. Laughlin to her father which 
could never have been written by her if the facts 
had been otherwise. Sce p. post 50, and trans. pp. 
94 and 55. 

The conclusive fact that Joseph E. Davis treated 
the debt as Mr. Laughlin’s. See his letter, post. p, 
47, and trans. p. 50. Letter of C. J. Searles, one of 
the house of Wm. Laughlin & Co., to E. C. Laugh- 
lin, stating amount of account of Diamond, pursuant 
to direction of Jos. EK. Davis to call on Mrs. Laugh- 


lin for payment. See post. p. 44, and trans. p. 85. 


The equally conclusive fact that she actually paid 
the purchase money. See E. C. Laughlin’s testi- 
mony, and accounts of Wm. Laughlin & Co., their 
commission merchants. post. pp. 39-40, trans. 75 et 
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seq.; J. U. Payne’s testimony and accounts annexed 
thereto, p. 88, trans. p. 64 et seq. 
The following items taken from these accounts will 
be sufficient for the purpose of this argument: 
(Transcript p. 90). 
‘* Dec. 6, (1847)—To paid second installment on 
bond to Chas. A. Jacobs, with 8-100 int. to 
NR iinirren vein nncnaninnses ansuepeuicnninsiiniien: “iaiiieiliaiimauniied $ 5,829 32 
(Transcript p. 87). 
Dec. 5, (1849—J. FE. Davis dft. C. 


A. Jacobs, due 15th Oct. ’49..... $5,788 69 
Commissions for accepting......... 144 72— 5,933 41 
I cscs nasnminainiseipn ‘eaaisivin 221 52 
Mar. 11.—Pd Guion’s judgment vs. McCaleb...... 10,778 88 
PID ics 00:10 ucanenin eapuinessinninasinnsinean (iain 922 28 
Mar. 26.— E. C. L.. order for J. J. Green & Co..... 986 58 


Dec. 29, (1849) J. E. Davis dft.S. L. &Co& Com. 2,050 00 


$26,721 99 


Add to this first installment to Jacobs, paid by 
same merchants as shown by testimony of 
K.C. Laughlin (the acct. between Jan’y 18, 


1848, and November 20, 1849, missing)...... 5,012 31 
Add first installment of interest..................006- 551 37 


Payments through Wm. Laughlin & Co...$ 32,285 67 


It appears trom testimony of Mrs. Varina Davis 
(trans. p. 59, ans. to 8 int.) and from testimony of Jeffer- 
son Davis (trans. p. 47, ans. to ints. 5, 6, 7, 8, and 9), and 
from J. U. Payne’s testimony (see trans. p. 64), that the 
account of the Diamond plantation with Wm. Laughlin 
had been reduced presumably by the proceeds of the 
crops, to something between $10,000 and $13,000, when 


.éa 


they tailed, and that balance was paid by the money of 
Mr. Jefferson Davis, by debitting the latter to that ac- 
count. 

In addition to these large items the following from 
the accounts annexed to J. U. Payne’s testimony show 
further payments: ' 

Transcript p. 67). 

“Mar. 30. 1852—P’d dft. favor John I. Guion...... $2,943 41 
April 20, 1852—Put to credit of J. E. Davis’ ac. 2,270 57 
(Transcript p. 68.) 

“Feb’y 21, 1853.—To this am’t put to credit of 

J. E. Davis’ individual a¢.............. cece eeeees 3,795 37 

July 16.—To am’t put tocredit J. E. Davis’ ac.... 2,295 92 


Amount from Payne & Harrison ........ diniicaiaend $ 11,3805 27 
Add the am’t from Laughlin... ............. ..cseeeee 32.285 67 
And we have a total of these payments........ ....8 43,590 94 
If the $10,000 paid by Mr. Jefferson Davis’ 
money be deducted it leaves.................eeeee $ 33.590 94 
[TT. 


The Lease made by Joseph E. Davis on December 27, 
1858, conveying the property to Mrs. Laughlin for 
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life was void. 

Ist. Mrs. Laughlin being in possession and actual occu- 
panecy as owner at that time, could not on that ac- 
count, be estopped from asserting her own title. In 
such case the estoppel of a tenant as against a land- 
lord does not apply. See post. p. 56. 

2d. The object of the lease was not to give but acquire. 
Its purpose was to estop Mrs. Laughlin from hold- 


ing in her own right. Its recital as to consideration 
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was false—its recital as to ownership was false, and 
its acknowledgment by the lessees false. Its unu- 
sual clauses and acknowledgement by lessee in- 
stead of lessor explain its purpose. See p. 56. 

This Lease is, in fact, a piece of documentary testi- 
mony procured by undue influence and is therefore 
void. Jos. EK. Davis occupied toward Mrs. Laugh- 
lin the relation of Fath r—Trustee—Couns-llor, and . 
could not trade with her in respect to this prop- 


erty. See post. pp. 58-69. 
IV. 


The relief sought is not affected by lapse of time. 


Ist. 


2d. 


It does not apply to a case of the actual owner, 
who is the actual occupant seeking to remove clouds 
from title. 


She can prove the invalidity of the lease whenever 
it is introduced against her. A fortiort she may at 
any time anticipate its possible use, and perpetually 
enjoin pretensions supported by it. Cameron vs. 
Lewis 59, Miss. 134. In the latter case the Court 
says: “The ten years’ statute of limitation was 
pleaded by the defendants to the entire relief sought 
by the bill. They insist that inasmuch as more 
than ten years have elapsed since their mother’s 
title was acquired it cannot now be assailed. But 
during the greater part of that time the complain- 
ants have been, aud are now, in possession of the 
land; and, while they might have filed their bill at 
any time quia timet, they were not bound to do so 
until advised that the adverse title was about to be 


asserted against them. He who is out of possession 


en ne 


ee owe 
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can derive no advantage from the flow of time, and 
he who is in possession can never be damaged by it.” 
See also on same point post. p. 87. 

38d. She could not be expected to assert its invalidity 
during the life-time of Jos. EK. Davis, (see p. 69, 70), 
and not afterwards until advised of her rights. 

4th. It isa case which is clearly and satisfactorily made 
out; the complainant was actually in possession 
when the lease was executed, and the documentary 
evidence leaves no room for opposing presumptions. 


a 
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IN THE 


Circuit Court of the United States, 


FOR THE 


Southern District of Mississippi. 


re) 
FLORIDA LAUGHLIN, 


US. 
JOSEPH D. MITCHELL, ann JEFFERSON DAVIS © 
AND J. H. D. BOWMAR, 


as Ezecutors of Joseph E. Davis, Deceaxed. 


Oe 


Origins] Bil! of Complaint. 


‘a. 
vv 


To the Honorable, the Judges of the Circuit Court of the 
United States, for the Southern District of Mississippi: 


Your oratrix, Florida Laughlin, who is a citizen of the State 
of Tennessee, exhibits this her bil] against Joseph D. Mitchell, 
who is a citizen of the State of Mississippi, and a resident of 
said district. 

And thereupon, your oratrix doth complain and aver as fol- 
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lows: 

‘ r . e , ° ° e 

| That your oratrix is the owner of a certain plantation situ- 
ate in the county of Warren, and State of Mississippi, known 

as “Diamond Bend,” and more particularly described as fol- 


‘ 
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[ 2] 
lows: Lots 1 and 2, in section 13, township 14, range 2, 
east, containing together about 220 acres, and also, parts of 
sections 12, 13, 14, and 15, township 14, range 2, east. 

As such owner, your oratrix is in possession of said lands, 
and has so held the same for many years from the time and 
under circumstances hereinafter more particularly stated. 

Your oratrix is a daughter of Joseph E. Davis, deceased, 
and the defendant, Joseph D. Mitehell, is his grandson. ‘That 
said Joseph E. Davis, deceased, departed this life in the year 
1870—leaving a last will and testament, which was duly ad- 
mitted to probate in the Chancery Court of Warren county, 
in the State of Mississippi, a copy of which is herewith filed 
as an exhibit, marked “A,” and prayed to be taken as_ part 
hereof. 

That by the first clause of said will, said testator bequeathed 
and devised all of his estate, real and personal, to the defend- 
ant, Mitchell and his sister, subject to legacies and bequests 
hereinafter made. 

That the 2d and 3d clauses of said will are as follows: 

“Secondly—I give and devise to my daughter, Florida 
Laughlin, the estate known as the Diamond place, in said county 
of Warren, containing about one thousand two hundred acres, 
for and during her natural life, with full enjoyment of the 
profits and privileges thereunto belonging.” 

“Thirdly—I give and devise to my grandson, Joseph D. 
Mitchell, the plantation known as the Diamond place, in the 
county of Warren, containing about one thousand two hundred 
acres, now in possession of, and occupied by my said daughter 
Florida Laughlin, who has g life estate therein, with appurte- 
nances thereunto belonging, on the death of my said daughter 
Florida Laughlin, to hold and enjoy the same in fee simple; 
but in case my grandson, J. D. Mitchell, should not survive 
my daughter, Florida Laughlin, and should die without issue, 
I give and devise sxid Diamond place to my nephew, Joseph 
E. Davis, son of Hugh R. Davis, of Wilkinson county, Mie- 
sissippl. 


[ 3] 
That the defendant, Mitchell, though fully cognizant of 
‘your oratrix rights in the premises, as absolute owner in fee, 
of said property, and notwithstanding the same, pretends that 
said devise to him was valid, and is effectual to convey to him 


the fee in said lands, 
Your oratrix further shows that her father, Joseph E. Davis, 


became possessed of said property only through her and as 
her trustee, and never did acquire or own any beneficial inter- 
est therein. The circumstances under which said trust was 
assumed, are as follows: 

On the seventeenth day of June, 1844, your oratrix was the 
wife of David McCaleb, and she and her said husband were 
then living on said plantation which was then their homestead, 
and had been the property of her said husband before his in- 
termarrige with your oratrix. On the 15th day of July, 1837, 
said David McCaleb, being indebted to Lambeth & Thomp- 
son, of the city of New Orleans, had executed a deed of trust 
to secure his indebtedness, which was recorded in the county 
of Warren, in Book K, p. 125. This debt, or the balance 
due thereon, amounting to $13,955 80, had been assigned to 
one Charles A. Jacobs, and said David McCaleb and your 
oratrix executed a new deed of trust to secure the payment of 
said balance to said Charles A. Jacobs, on the said 7th day of 
June, 1844, whereby they conveyed unto one John M. Chilton 
and one Charles J, Searles, as trustees. all of said land, and 
in addition thereto, some fortv-two slaves and their increase, 
before and since the date of the execution of the previous 
deed above mentioned, aud all their future increase, and all 
the horses, mules, cattle, hogs, and farmings utensils, and other 
personalty thereon. By said deed of trust, terms were granted 
by which said McCaleb should be permitted to pay his said 
debt in four equal annual instalments, with interest at eight 
per centum per annum. 

Your oratrix further shows unto your honors, that on the 
7th day of May, 1846, said David McCaleb, executed 
another deed of trust, whereby they conveyed the same 
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real and personal property and some other slaves in addition, 
to one Geo. W. McElrath, as trustee, to secure a debt due by 
said David McCaleb to Laughlin, Searles & Co., Commission 
Merchants, doing business in the city of New Orleans, which 
co-partnership was composed of Wm. Laughlin, Charles J. 
Searles, and Edmund C. Laughlin, which latter is now the 
husband of vour oratrix. The debts secured by said deed ‘con- 
sisted of the accommodation indorsement of a draft drawn by 
said David McCaleb on, and accepted by Wm. Laughlin, for 
$3,201 61, dated 23d March, 1846, and payable seven 
months after date, to-wit: On the 26th of October, 1846, and 
also a promissory note of said McCaleb in favor of said Laugh- 
lin, Searles & Co., dated May Ist., 1846, and payable Nov. 
15th, of the same year. 

In addition to these debts, said McCaleb owed other large 
debts which were pressing, and which rendered his situation 
precarious, though said lands with its valuable improvements 
and the slaves and personal property were reasonably worth 
more than one hundred thousand dollars at that time. 


Your oratrix further avers, that said John M. Chilton and 
Charles J. Searles, pursuant to the terms of their said deed 
of trust, advertised the property for sale at public outery, on 
the 15th day of June, 1846. 


Before the appointed day, the said David McCaleb had, 
without difficulty, procured the promise of assistance from 
several of his near kinsmen, who were men of large means 
and credit, and one Jonathan McCaleb, his uncle, who was 
much attached to his nephew, said David McCaleb, had prom- 
ised to purchase said property at the sale, and taking title in 
his own name, give David McCaleb ample time and opportu- 
nity to work out of his debt and re-pay to him such amount as 
he should have to advance for the purpose of making the pur- 
chase. Accordingly, said Jonathan McCaleb attended said 
sale amply prepared and fully determined to purchase said 
property, in trust, for the benefit of his said nephew. Your 
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oratrix had, however, in the meantime solicited a similar assis- 


~.* tance from her father, the said Joseph E. Davis, whu had con- 


sented to make said purchase for the same purpose, and on 
like terms of trust to secure and hold the same, that your ora- 
trix and her said husband might be ablein time to redeem the 
property, except that said Joseph E. Davis required that his 
purchase should be in trust for your oratrix, his daughter, in- 
stead of David McCaleb. The latter was brought to give 
his assent to this proposed arrangement, on the suggestion that 
they would be more secure in their homestead and in a com- 
petent support if the title should become vested in your oratrix, 
as it would thus be secure from the reach of any creditors of 
himself. On the day of the sale the said Joseph E. Davis, 
and the said Jonathan McCaleb, attended by others of his 
kindred, arrived at the appointed place, each ready to carry 
out the arrangement which had been determined on, and _ it 
was not until after a consultation of considerable length, and 
with protestations of reluctance on the part of Jonathan 
McCaleb, that it was finally agreed that the purchase should 
be made by, and in the name of Joseph E. Davis, to be held 
for and sold to your oratrix on payment of such sums with the 
interest thereon, which said Joseph E. Davis might be re- 
quired to pay or assume, instead of being bid in by, and in the 
name of Jonathan McCaleb, to be redeemed in like manner 
by David McCaleb. But when this was agreed upon, and 
said David McCaleb withdrew from his contemplated ar- 
rangement and refrained from bidding at the urgent solic%a- 
tion of the said Joseph E. Davis, it was upon the thoroughly 
wel] understood agreement that the one arrangement was to 
be a substitute for the other, each having been designed for 
the sole benefit, assistance and protection of your oratrix and 
her said husband, to secure for them the only homestead which 
they had possessed since their marriage, and the trust so as- 
sumed, by pledges to do for them what others were thus _pre- 
vented from doing, was at that time regarded by said David 
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McCaleb and his kinsmen, as well as by Joseph E. Davis, as 
Imposing upon the latter obligations of the highest character, 
which were fally recognized by him for several years, 
and until the happening of the events to be hereinafter nar 
rated. 


Your oratrix further shows, that so determined was the said 
Jonathan McCaleb to buy said plantation and personal prop- 
erty for the use of his said nephew, that he bid more than any 
one else for some of the slaves, and it was evident to all pres- 
ent, that he would become the highest bidder for all of said 
property, but for the yielding of the said David McCaleb, who 
consented, as hereinbefore stated, with reluctance to the pur- 
chase by Joseph E. Davis, and then the purchases which had 
been made by said Jonathan McCaleb were, by consent of all 
transferred and reported asthe bid of the said Joseph E. Davis. 


Your oratrix further avers, that it was made known at said 
sale to all who were present, that said Joseph E. Davis was 
bidding for your oratrix, his daughter, and the wife of the 
owner of said property, and on that account no bid was made 
by any disinterested person, and as a result, there was no sub- 
stantial competition. It resulted that all of said property, 
real and personal, was knocked off to said Joseph E. Davis, as 
the highest bidder, at the sum of $28,531, which was scarcely 
more than one-third of the value of said property. 


Your oratrix further avers, that the creditors who were en- 
titled to receive the proceeds of said sale, were friendly to 
David McCaleb and with the kindly purpose of facilitating 
the accomplishment of the designs of said Joseph E. Davis, in 
behalf of the wife of said David, they consented that the pur- 
chase money should not be required to be paid in cash, as had 
been required by the terms of sale, and which confronted other 
bidders as a necessity, but your oratrix was left in undisturb- 
ed possession of all the property without the payment of one dol- 
lar of cash, and hersaid father executed instead his own note 
to Charles A. Jacobs for the principal and interest of his debt, 
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including even the trifling cost of advertisement and the 
charges of the commissioners for making the sale, the inten- 


tion and object being that the said David McCaleb might be 


able to meet all such payments by the proceeds of the crops 
which the property was expected to produce under his cultiva- 
tion for the benefit of his wife. The trustees who made said 
sale, John M. Chilton and Charles J. Searles, thereupon exe- 
cuted an agreement between themselves as parties of the first 
part, and Joseph E. Davis as party of the second part, dated 
the day of said sale, whereby the purchase by said Joseph E. 
Davis was recited, and the price of the several articles set 


forth aggregating the sum Of........ ..ccscecsccoeeses: $28,531 00 
The claim of Jacob’s was stated to be, 
PUR ciinasiss oneness cennienarxeenel $13,732 00 
I iecintstintictins: custutiinnin: went 579 38 
Commissioner’s fee. ... 1... ..eceeeeeees 715 56 
Advertisement fee.......... ccceseseeees 10 00 
ROD nnn. sccismnnmanicinneniiialia $15,086 94 
Leaving a balance Of........ ..seee cecceeceseecvenes $13,494 06 


Said agreement recites that said Joseph E. Davis executed 
his note for said aggregate of $15,036 94, payable on the first 
day of December, 1846, at the Mechanics’ and Traders’ Bank 
of New Orleans, with interest thereon at eight per centum 
from date. But it was further agreed, that upon payment of 
one-third of said note at maturity, viz: $5,012 313 and of the 
interest then due and in arrear on the whole sum specified in 
the note, then the time for the payment of the residue 
should be extended to the first day of December, 1847, 
and then upon payment of a like third of the residue of said 
sum of money in said note remaining unpaid, and all interest 
due thereon, the time of payment of the residue shall be ex- 
tended till the first day of December, 1848, when the whole of 
the residue and all interest accrued thereon, shall be payable 
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absolutely, and it was further agreed that the title to all said 
property should remain in said trustees until the final pay- 
ment and discharge of said purchase money, and that said trus- 
tees should then, by an entry of such satisfaction and a 
transfer of title, either made on the margin of the record of 
said agreement or otherwise, vest the title of said property, 
absolutely in said Joseph E. Davis. But it was provided, that 
if he should fail to make said payment, that said agreement 
should be void and of nu effect. 


It was further stipulated, that the debt of Laughlin, Searles 
& Co., amounting to about $4,200, shonld be paid by said 
Davis, and the surplus to said David McCaleb. 


Your oratrix further avers that after these arrangements had 
been comsummated, the said David McCaleb continued the cul- 
tivation of the crop, and exercised every act of dominion over 
all the property in precisely the same exclusive manner as if 
the title had been vested absolutely and directly in your oratrix 
instead of Joseph E. Davis, for her use, and the said Joseph 
E. Davis never did, at any time during the life-time of said 
David McCaleb, exercise any sort of control, or pretend to 
have any sort of personal or beneficial interest therein. Not 
only was there no visible change in the management and con- 
trol of said property, but your oratrix aversthat no account 
was kept, made, or demanded, as to the rents, issues, and profits 
of said property, and the debts which had been assumed by 
Joseph E. Davis, in the arrangement aforesaid, were consider- 
ed by said Joseph E. Davis and McCaleb as debts of your or- 
atrix, to be paid for her by her said husband, by means of said 
property, ard were so treated by both of them. The said 
David McCaleb was a man of great dignity of character, sen- 
sitive, high spirited, and self-reliant, and quick to resent in an 
ageressive manner, any infringement of his rights by 
others, and your oratrix, who well knew and distinctly remem- 
bere the circumstances which she has _ narrated, avers that it 
would have been a moral impossibility that the purchase of 
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said Joseph E. Davis could have been made on his own ac- 


. , count, at such a price, and it would have been equally impos- 
’ gible, if it had been so made, that the said David McCaleb 


could have been induced to remain for a day a tenant at will 
and a pensioner on the bounty of another. Your oratrix 
avers, on the contrary, that her said husband treated said 
property as the separate estate of your oratrix, and shipped 
the crops, during his life-time, and applied the proceeds to the 
payment of the debts which had been assumed by said Joseph 
E. Davis, and of other incumbrances, and that he lived and 
died, not only with the conviction that all of said property 
had been thus secured to his wife, but without any sort of 
thought or suspicion ever having been suggested or having 
arisen in his mind that any claim adverse to your oratrix could 
ever be set up by Joseph E. Davis or his heirs. 

Your oratrix further avers that said David McCaleb 
died during the month of May in the year 1847, and your or- 
atrix shipped the crop of that year, as that of the preceding 


year had been shipped, to William Laughlin & Co., to the 


credit of Diamond place account, for the Charles Jacobs, judg- 
ment. In July, 1848, your oratrix married Edmund C. 
Laughlin, her present husband, who was at that time a mem- 
ber of the firm of William Laughlin & Co., aforesaid. 


Your oratrix fully informed her said husband, E. C. Laugh- 
lin, of the situation of her property, and urged him to consent 
to live with her on the estate, instead of in New Orleans, and 
aid and assist her in paying off her said debt, to which he 
finally assented. Your oratrix,and her said husband, continu- 
ed to live on said plantation, shipping the crops as before, and 
applying the same, sometimes through their merchants, and 
sometimes by direct payment to Joseph E. Davis, to the dis- 
charge of said indebtedness. 

Some years after the marriage of your oratrix with said Ed- 
mund C. Laughlin, and after she had paid a large portion of 
all encumbrances, and some other indebtedness which it be- 
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came necessary to pay in the course of litigation, your oratrix 
requested her said father to make a title to her, and allow her 
to secure him in any balance for which he might be liable; 
and this request, and others of similar import suggesting dif- 
ferent modes for the consummation of her wishes in that re- 
spect, was never complied with. But his failure to do so was 
never at any time, accompanied or explained by advancing 
even the slightest claim of beneficial interest in himself. — 


The request of your oratrix was disposed of variously, some- 
times evasively, and sometimes by a counter-suggestion, but 
your oratrix doth aver that in no instance, either by letter or 
in personal interview, did he at any time, (except as herein- 
after set out) justify or explain his failure to convey title to 
your oratrix, by pretending to own or claim for bimself, any 
interest in her said property. On the contrary, on such occa- 
sions he discussed the question, always, as one of prudential 
consideration, imparting by his words and reason, a full ad- 
mission of the absolute ownership of your oratrix, and sug- 
gesting that it was more prudent that he should retain the title 
of the property for your oratrix, the better to keep it separate 
from the property of her husband, and, at the same time, dis- 
tinctly disclaiming any interest therein for himself. 


Your oratrix avers that her ownership of said property was 
repeatedly thus admitted, on such occasions, by said Joseph E. 
Davis, both orally and in writing, in letters addressed to her 
and subscribed by him. 


Your oratrix further avers, that on more than one occasion, 
when she had suggested the danger which she incurred, and 
the want of security which she had felt in permitting the title 
of her property to be held in his name, he responded and de- 
clared to her that, to guard against any accidental trouble 
which might arise from that circumstance, he had devised said 
property to her, your oratrix, in and by his will which he had 
prepared and executed; which declaration was made to her 
for the purpose of inducing her consent to permit him to re- 
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tain the title of her said property, and which declaration she 


has no doubt, was true when made; and your oratrix unwil- 


lingly permitted the continuance of said trust, and continuous- 
ly occupied said plantation as a homestead, and made payments, 
annually, until before the year 1858 she had more than re-paid 
to said Joseph E. Davis all money and debts paid out and as- 
sumed by him for her, on account of said property. 


Your oratrix further avers, that on the 27th day of Decem- 
ber, 1858, he had conceived the purpose of securing the owner- 
ship of said property to himself, and of converting the title 
which he had held in trust for your oratrix, into an indefeasible 
and beneficial title, contrary to all of his previous declarations 
and assurances. Whether this determination was arrived at 
by the evil advice and influence of others interested, or by a 
desire to consummate certain plans of his own, your oratrix 
does not know. 


Your oratrix does not in the least, question the purity of 
motives which actuated her said father in assuming this trust 
to the exclusion of said Jonathan McCaleb, but she accords 
to him that integrity of purpose in entering upon said trust 
which was dictated alike by good conscience and parental! affec- 
tion; but his subsequent defection, as explained by his own 
words hereinafter stated, based upon the belief, on his part, 
that the life estate which he substituted, or has sought to sub- 
stitute as a provision for your oratrix, would be of equal benefit 
to her, isexplicable to those only who knew, or can be brought 


to understand the extraordinary characteristics of mind which 


dictated his most arbitrary actions in his dealings with, and 
for those whom he regarded as members of his family, and 
whom he, perhaps, intended to make objects of his bounty. 


Your oratrix had been twice married, and remained yet 
childless; and that fact, she believes, brought her said father 
to the desire, and led him eventually to reconcile it to his con- 
science, to repudiate the rights and just claims of your oratrix, 
and to seek, by the means which she is now about to narrate, 
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to acquire said property that he might be able to dispose of it 
by will to his own heirs or devisees, instead of permitting your 
oratrix to dispose of it by will or otherwise, or, instead of al- 
lowing it to descend to her heirs. 


Be this as it may, your oratrix avers that such had become 


his purpose, and he compassed it, or attempted to do so, under 
the following circumstances, and in the following manner: 


On the 27th day of December, 1858, when the said Joseph 
E. Davis was just beginning to recover from a dangerous _ill- 
ness, and while he was yet still so feeble and nervous that his 
family was still very anxious about him, and careful to avoid 
everything that could agitate or excite him, he, thesaid Joseph 
E. Davis, said to your oratrix, Florida, who was then in atten- 
dance upon her father, the said Joseph E. Davis, that he 
would like for her husband, the said E. C. Laughlin, to be 
sent for, whu was then at his own home on said Diamond 
place, several miles away; which was accordingly done; and 
when he arrived, he and your oratrix were called into the 
office of said Joseph E. Davis and a paper was put into the 
hands of your oratrix, which he desired her to read aloud, 
without having given any explanation as to its contents or 
purport; and when your oratrix had read it, both she and her 
said husband were astonished to find it a lease to be signed by 
your oratrix and her husband, and the said Davis, in which 
the said Davis conveyed the Diamond place and the slaves so 
purchased by him as aforesaid, unto your oratrix, Florida, for 
life, and said conveyance also contained an acknowledgement 
that the sole, legal and equitable title in and to said planta- 
tion and slaves, and other property, was in said J. E. Davis; 
ail of which will appear by reference to a copy of said deed 
hereto appended, and marked “Exhibit—,” and prayed to be 
made a part of this bill. 

Your oratrix shows, further, unto your honors, that upon 
reading said deed and becoming aware of its contents, your 
oratrix was so astonished that she could not speak for awhile; 
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but at length said that it seemed to allow her but a life interest 


-, In her own home; to which the said J. E. Davis replied, “I 


think it the best way of securing your interests.” 


Your oratrix replied that she could not see how that could 
be—adding that Lise Mitchell, and Joseph D. Mitchell, the 
defendant, whom the said J. E. Davis had adopted, were surely 
sufficiently provided for by giving them the plantation which 
he had given to their mother, on Bayou, Louisiana, which 
was as valuable as Diamond Place, and besides, he still had 
“Hurricane,” the plantation on which he then lived, to be di- 
vided between them. To this the said Joseph E. Davis re- 
plied, ‘“‘that they, Lise and Joe Mitchell might not like to dis- 
possess their father.” Your oratrix replied, “neither would I 
like to dispossess my husband.” ‘That is it” replied the said 
J. E. Davis, “the place would go to strangers.” Again, your 
oratrix remonstrated with the said Davis, her father, and re- 
minded him that when the place was sold at the trustee’s sale, 
he had at her earnest request, bought it in, and that this had 
been done only with consent of Mr. Jonathan McCaleb, who 
anxiously desired that it should not go out of his family, and 
that he, the said J. E. Davis, had promised her in the presence 
of the said Jonathan McCaleb, that as soon as the debt which 
he had assumed, or would have to assume, was paid to him, he 
would make her a fee simple title to the place, and that, not- 
withstanding all he had ever paid out on the place had been 
re-paid to him, he now wished her to take only a life estate in 
her own home, which she had thus bought and paid for, and 
his only reply was, “I think it best for you.” 


He, the said Joseph E. Davis, then requested your oratrix 
and her said husband to walk over to his library, some distance 
from the house where they were, and sign said deed, and your 
oratrix then replied, “‘Papa, I beg you not to urge me to this 
injustice to myself; I cannot do what you ask.” And he, the 
said J. E. Davis, then took her by the arm, and in his eager- 
ness and anxiety to have said deed signed, almost forced her 
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to the office, through a heavy rain, and in his slippers and 
dressing gown, and without his hat. 


Your oratrix shows further unto your honors, that seeing 
the nervous and excited condition of her father, and fearing 
disastrous consequences to him in his then feeble state of 
health, if she should any longer oppose him, under tnis com- 
pulsion, then and there signed said deed. 


Your oratrix shows further, unto your honors, that they 
afterwards acknowledged said deed as appears by reference to 
said deed on the first day of May, 1859, and that said ac- 
knowledgment was extorted and forced out of them by threats 
on the part of said Joseph E. Davis, if they did not ac- 
knowledge it, to take possession of the place and put an over- 
seer on it, and leave to your oratrix the bare occupancy of the 
house and garden with no other provision. 


Your oratrix further shows unto your honors, that from the 
time she was induced by her said father to sign said written 
acknowledgment up to the time of his death, on all occasions 
on which it seemed proper for her to speak, she expressed to 
him, both in letters and personal interviews, her sense of the 
injustice which had been done toher. Immediately aftershe had 
signed said writing, on returning to the house, her step- 
mother, the wife of said Joseph E. Davis, who had always 
been an affectionate mother to your oratrix, and who did not 
approve the course pursued by her said husband, and who was, 
at the moment, engaged in conversation with another, look- 
ing around and on seeing your oratrix in tears, exclaimed, 
“You have not been doing something you ought not to have 
done,” and your oratrix replied, “‘I have done what I was 
compelled todo.” She, your oratrix, immediately ordered her 
carriage and was about to depart, though it was still rain- 
ing, and her father coming in at the moment, remonstrated and 
insisted that she should remain, but your oratrix said to him, 
“IT am going, sir, and shall never return to this house,” 
and she did leave, at once, and never did return. 
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Your oratrix further shows, that after she had signed said 
deed, she had always supposed that by that act, she had finally 
«and hopelessly lost her property, and whatsoever she has said 
or done, or omitted to do since, was under that belief. With 
a full knowledge of the feeling of your oratrix and her hus- 
band, her said father suggested to Mr. Laughlin, the husband 
of your oratrix, that he should purchase said property from 
him. Your oratrix and her said husband were much _ pleased 
at the suggestion because they at once entertained the hope, 
from the manner and occasion of the suggestion, that it was 
his intention at last to do justice by making a conveyance by a 
sale for a nominal price, or at least on such reasonable terms 
as might be justly expected, but said Joseph E. Davis, elicited 
by his suggestion, a letter asking the terms on which he 
would sell, and replied that he would take $50 00 per acre, 
which would make the price aggregate $60,000. This was 
in 1869, and included nothing but the bare land and tene- 
ments, when the market value of such lands was trifling, 
compared to their value at the time when he was permitted to 
purchase the same lands together with fifty slaves and their 
increase for eleven years before for $28,000. 

Your oratrix does not know what influenced the said Joseph 
E. Davis to elicit by his own suggestion an expression of wil- 
lingness on the part of your oratrix and her husband to make 
said proposed purchase, and to ask for his terms, and then to 
fix the price at such sum as to render such purchase impossi- 
ble, but in his letter on the subject, dated January 25th, 1869, 
he states: ‘In my suggestion to Mr. Laughlin, I was influ- 
enced by the consideration, that in the course of nature my 
life was drawing to a close, and the propriety of having all the 
affairs of this life so arranged as to have no difficulty with 
others, in settling my affairs after I was gone.” 

Your oratrix further avers, that Joseph E. Davis, son of 
Hugh R. Davis, to whom said will, in case said Joseph D. 


Mitchell should not survive your oratrix, and should die 
without issue, has departed this life, and she’ further shows 
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that Jefferson Davis and Joseph H. D. Bowmar are the exec- 
utors of the last will and testament of said Joseph E. Davis, 
deceased, and reside in this judicial District. 

To the end, therefore, that said defendants may, if they 
can, show why your oratrix should not have the relief hereby 
prayed; and that the lease, or instrument in writing, whereby 
your oratrix conveyed her said property to Joseph E. Davis, pr 
acknowledged that the right thereof was in him, be adjudged 
void and of no effect as against your oratrix, and that the 
devise of said property in and by said will to the defendant, 
Joseph E. Davis, be decreed to be void, and that the bene- 
cial ownership and title to said property be decreed, as against 
said, Joseph E. Davis, deceased, and his devisees to be in your 
oratrix; and that an account may be taken of the payments 
which were made by, and for your oratrix in the premises, 
that it may be ascertained whether or not she has in fact paid 
to said Joseph E. Davis the full amount which she was bound 
to pay to entitle her to the relief hereby prayed, as she has 
heretofore alleged; your oratrix being willing and hereby 
offering to pay any balance which may be found against her 
on such accounting, to the parties entitled thereto, and that 
upon the ascertainment, that vour oratrix has fully paid all 
such sums, as in equity she ought to have paid, or upon her 
payment thereof, now, that she may be decreed to have the 
absolute, indefeasible title of said property as against said de- 
fendants. 

And that if your oratrix hath, in any respect, mistaken her 
appropriate relief, or hath failed to ask for the same, that she 
may have such other and further relief as the facts shall war- 
rant, and may seem just and equitable. 

May it please your honors to grant unto your oratrix writs 
of subpcena, to be directed to the said J. D. Mitchell, and to 
the said J. Davis and J. H. D. Bowmar, as executors of the said 
J. E. Davis, deceased, commanding them, and each of them, per- 
sonally, to be, and appear before this Honorable Court, at a 
time to be therein stated according to the rules of this Honor- 
able Court, then and there to answer the premises, and further 
to abide and perform such furtherances and decree in the 
premises as may seem meet and just. 
And your oratrix will ever pray, &c. 
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It is indispensable to a clear understanding of the issues of 
fact, that we shall first carefully observe all the denials of the 


+ answer. They may be enumerated: 


Ist. A general denial of complainants ownership where ever 
it is asserted in the bill. | 
2d. A denial of “any arrangement, agreement or under- 


standing made by said Joseph E. Davis with said David 


McCaleb, or with said Jonathau McCaleb, or with the com- 
plainant, for the purchase of said property in trust for com- 
plainant, and upon information and _ belief defendant alleges 
the truth to be, that the said Joseph E, Davis purchased the 
said property at said sale in his own right, and thereby acqui- 
red the full beneficial and legal title thereto.” 

3d. “Defendant says, it is not true as alleged in said bill, 
that said J. E. Davis, never, during the life-time of said 
McCaleb, claimed to have any beneficial interest in said prop- 
erty, but on the contrary he alleges the truth to be that the 
said McCaleb, and the complainant at all times recognized the 
ownership of said J. E. Davis in said propecty,” &c. This 
is an affirmative allegation, and yet the answer gives no instance 
of such assertion by Joseph E. Davis, and neither states nor 
offers to prove any fact tending to substantiate it. 

4th. ‘He denies that complainant shipped the crop of 1847, 
to be applied to the Charles Jacob judgment, or that the crop 
of the previous year was shipped for the account of said in- 
debtedness, or that any other crops were so shipped. And on 
information and belief, alleges the truth to be that neither the 
said David McUaleb, nor complainant, nor any one else ever 
paid to said Joseph E. Davis any portion of the said sum of 
$28,531, which constituted the purchase money of said Dia- 
mond Place, nor was it ever contemplated that such sum 
should be refunded.” 

5th. “Respondent denies that the ownership of complainant 
in said property was ever recognized or admitted by said J. E. 
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Davis, to her or any one else, either orally or in writing, or 
that any claim or pretense of ownership was made by com- 
plainant to said J. E. Davis at any time.” 


6th. “He denies that the signature of complainant or her 
said husband or their subsequent acknowledgment of said 
deed was procured by the compulsion, threats, or other undue 
influence of said J. E. Davis, but he alleges that they signed 
sealed, and acknowledged said deed, as their free and volun- 
tary act and deed, and said deed was intended by said J. E. 
Davis asa proviso for his said daughter, and as an assurance 
to her of a home for the remainder of her life.” 


These denials are broad and put in issue the materia] alle- 
gations which constitute the foundation of the relief sought. 
It is important, however, to observe the distinction between 
facts in issue, and facts offered in evidence as tending to prove 
or disprove the facts in tissue, A clear and exact apprehen- 
sion of this distinction, important in all investigations of facts, 
will be found more than usually material in the analysis of 
the evidence in thiscase. There may be but one fact in issue 
and yet ahundred in controversy which are of vital impor- 
tance as tending to establish or refute the truth of the one 
which is in issue. 

The one and only fact which is in issue in this suit, is the 
agreement under which complainant avers that J. E. Davis 
bought in her homestead for her. 


She affirms that he bought in trust for her. 


The defendant denies it and asserts that he bought it in his 
own right for himself. 

These are conflicts of assertion, between the parties 
relative to the existence or non-existence of other facts, 
both in the averments and denials of their plead- 
ings and in the assertions of their witnesses, but they rank in 
importance according to their relation to the fact in issue, and 
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according to the strength of the presumption which they im- 
-.\ port in relation to that. : 

This well understood, we approach the task prepared to as- 
sign to every controverted fact, brought forward as evidenve 
its proper place, and to accord to each its just force and influ- 
ence in determining the question to be decided, which, in legal 
phraseology, we denominate the zssue. 

Thus, one of the propositions of the defendant is that com- 
plainant freely and voluntarily signed a certain instrument 
acknowledging the legal and equitable title of this property 
to bein J. E. Davis. The existence of such a fact would 
have an almost irresistible tendency to disprove the issue. 
It will become most material therefore to determine the cir- 
cumstances under which such an instrument was signed ;,un- 
explained, its value as evidence can scarcely be over-estimated. 
The same may be said of another fact affirmed in the bill, and 
denied in the answer, viz: The question whether or not the 
complainant shipped the crops and had them applied 
to the payment of the Jacob’s indebtedness, which had been 
assumed by Joseph E. Davis. 

The theory propounded by the defense is, that Jos. E. Davis 
bought the property “in his own right,” giving to complain- 
ant the usufruct and permitting her to occupy it as a home. 
The payment of the purchase price by Florida Laughlin would 
be conclusive that she was the party really interested, the real 
debtor, the real purchaser, and therefore we find the defendant 
most emphatically and specifically denying that fact, and de- 
nying that it was ever comtemplated that Florida Laughlin 
should pay any part of said purchase money. 

Again, if it be true that Joseph E. Davis, either orally or 
in writing, acknowledged that he had no persona! interest in 
the purchase, but that the interest was the complainants it 
would be proof, all but conclusive, that the purchase was made 
under the agreement alleged. 
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That, therefore, is another fact on which the parties are in 
opposition in their pleadings. 

And so, if the complainant herself had, in her communica- 
tions with her father, spoken of and treated the matter bet ween 
them consistently with her version of it, and if her father did 
not correct, contradict, or dissent, it would be a most potent 
factor, as an admission from him as well as a_ part of the res 
geste wholly inexplicable except on the theory of the truth 
of complainant’s account of it. 

We therefore find specific denials of these averments. 

Thus, it will be seen, that the parties in their pleadings, 
have not only plead to an issue of fact, but have selected and 
marked off their battle ground. They have put themselves in 
opposition on the nearest cognate facts, as already enumerated, 
and as they shall be determined, so must be the fact in issue 
and the final determination of this cause. 

An averment of the bill, most material to the present in- 
quiry on p. 6, is, that it was made known at the sale that 
Joseph E. Davis was bidding for Mrs. Laughlin, and that in 
consequence, there was no substantial competition, and that 
the property was knocked off at about one-third of its real 
value. 

This fact is not denied by the defendant and might there- 
fore have been relied on withont proof. It was a course 
which promoted the purpose of Joseph E. Davis at the time. 
It is a practice frequently resorted to when the parties inter- 
ested in property sold at public auction, desire to “buy it in,” 
as it is called, and we may well believe it was not neglected 
in this case. 

Such announcement and the purchasé under it would nat- 
urally go abroad in the community and give rise to the public 
rumor and common repute that the property had been “bought 
in for the wife. This one would naturally expect, so that if it 
did not follow, it would suggest inquiry for the cause of its 
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absence. We have therefore not contented ourselves with the 


‘admission of the answer by its failure to deny, but have taken 


proof to show the common repute which followed the sale, 
being the result of the announcement, as will appear from 
the following 


Extracts from Depositions. 
THOS. C. BEDFORD. 


After stating that he lived about ten miles from the Dia- 
mond Place at the time of sale, says: “I remember of hear- 
ing of the sale about the time it occurred. * a * 
The impression made on my mind and the general talk there 
was, that it was bought by Mr. Davis for Mrs. McCaleb,” and 
that there never was any different reputation as to ownership 
until after the death of Joseph E. Davis, so far as witness 
ever heard of. 


G. W. MELRATH 


Answering questions as to reputed owner and his means of in- 
formation said: “I only know from public rumor. I was 
not at the sale. Mrs. Laughlin.” * * It was ru- 
mored that Mr. Davis was purchasing the place for Mrs. 
Laughlin, and owing to that rumor the property did not bring 
its full value.” * * * It was understood that 
the place was puachased for Mrs. Laughlin and she resided on 
the place and was considered the owner.” 


Defendant propounded this cross-interrogatory to the wit- 
ness: 


‘Was it not well known to every one cognizant of the true 
state of the title that Mr. Jos. E. Davis was the real owner of 
the Diamond Place and that Mrs. Laughlin, his daughter had 
only the usufruct of the property during her life?” Ans, 
“Rumor said not—that he was the purchaser for her.” 
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REV. DR. W. W. LORD 


“So far as I heard any thing on the subject it went to the ef- 
fect that on the day of the sale other competitors withdrew for 
the reason that Mr. Jos. E. Davis wished to bid the place in 
for his daughter, or in the interest of his daughter, Mrs. Florida 
M’Caleb. Mr. Jonathan M’Caleb, who was minded to bid 


withdrew—that is, he did not bid. I think I can safely say 


that the general reputation and belief was, that Mr. Jos. E. 
Davis bid in the place for the benefit of Mrs. Laughlin. 

To a cross-interrogatory, “Is not your knowledge on that 
subject derived almost exclusively from hearing the matter 
talked of in the family,” he answered, ‘I would say mainly 
but not exclusively. The manner in which the family spoke 
of it was as a thing well known, not by way of asserting it 
against contradiction or any other view of the thing.” 


MRS. JULIA PORTERFIELD. 


“In June, 1846, I lived at Diamond Place, * * 
my brother-in-law, Mr. David McCaleb, owned Diamond 
Place at that time, and I lived with him and his wife—was 
raised by them. + * Mr. Jonathan McCaleb was 
present the day the sale took place. He came there intending 
to buy the place for his nephew, Mr. David McCaleb, Jr. I 
know he did not do this because of an earnest request of Mr. 
Davis, who preferred to buy it for my sister, Mrs. Laughlin, 
I know this because it is a matter of common repute and talk 
in the family, both at that time and since. I know it just as 
I know that Mrs. Laughlin is my sister. * ° I re- 
sided on the place until after my marriage, which I think was 
in 1850.” | 

Thus, we see the effects of this announcement, giving rise, 
as it naturally aud inevitably would do, to a widespread im- 
pression and belief in the minds of the public—people who 
were not there—who felt no interest in it—who can’t tell in 
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many instances whence came the impression, but there it is; 
in the store-house of memory, as surely as the skeletons of 
dead animals are in the fossiliferous rocks. 
From these effects we may well reason to the cause _ find 
corroboration of the averment of the bill. But we have also 
the positive testimony of a witness who was present, viz: 


‘ 
a= 


LOUISA NEIL. 


In answering the question: “Did you hear Mr. Davis say 
anything on the day of sale about his buying the Diamond 
Place. if so what did hesay; when did he say it and to whom, 
she said: 

“I did. He said he bought it in for Mrs. Laughlin. He 
said it there, and where the sale was.” 

5 INADEQUACY OF PRICE. 


As the announcement that the purpose of J. E. Davis was 
to buy it in for Mrs. Laughlin, was intended to promote that 
purpose, by discouraging competition, the inadequacy of the 
a price becomes material, being, in that view, another fact, from 
| which we may look to its cause. If we find the price was 
grossly inadequate we may reasonably ascribe it to the only 
cause known to us, the “bidding in.” : 
The evidence leaves no doubt as to the inadequacy of price. 
We subjoin a few extracts from depositions: 


G. W. MELRATH. 


“T was familiar with the prices of land and slaves in War- 
7 ren county, Miss., in 1846. Ido not consider the property 
sold for one-half its value.” 


T. C. BEDFORD. 


I should consider that a very great bargain. * * JI 
should think the property at that time worth double that 
amount.” 
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THOS. RIGBY. 


The testimony of this witness shows that the slnves alone 
were of more value than the price bid for land and slaves. 


JOS. E. DAVIS. 


Extract from his letter of January 25, 1869, to his daugh- 
ter. ‘‘I wish to make the terms as easy and satisfactory as 
they can be made. Before the war I considered the place: 
worth one hundred dollars per acre; that price I refused for 
the Hurricane. I know it is the best place in Mississippi of 
its extent.” 

JEFFERSON DAVIS. 


“T should say one hundred dollars per acre. Places less 
valuable sould for more. The Diamond Place was most favor- 
ably situated. It was regarded as exceptionably valuable. It 
was something over a thousand acres as I recollect.” - 
‘“T think it (the price bid) was very far below the value, and 
also much below what must have been bid if there had been 
competition between Jonathan McCaleb and J. E. Davis.” 

From these extracts we may fairly conclude that the “buy- 
ing in” was for an inadequate price. The bill says, it ‘was 
scarcely more than one-third of the value of said property,” 
* which is not denied in the answer. We do not, on this ac- 
count, impute fraud or invalidity, but argue that it was the ef- 
fect of the arrangement made known at the sale. 

We have heretofore observed upon the importance of the 
fact that the purchase price was regarded and treated as the 
debt of Mrs. Laughlin, which fact is denied in the answer. 
As it is entirely conclusive of the zsswe, in case a denial was 
to be expected. Let us eximine the testimony. 

In the first place, the conduct of the commissioners in not 
requiring the cash from Juseph E. Davis for the surplus, shows 
that he had a thorough understanding with David McCaleb as 
to the surplus. The $15,000 payable to Jacobs was provided 
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for by an agreement and bond, executed by Joseph E. Davis,. 
who never paid or was required to pay anything to the com- 
“missioners. He was to settle on such terms as he might make 
with the beneficiaries, and no definite arrangements were 
made, no notes given for the payment of the part, which it 
was said in the agreement, was to be paid to Laughlin and 
Searles, or to David McCaleb. It is entirely evident from 
the transaction that Jacobs was not ina hurry for his money, 
because he did not exact any part of it. His object was not 
to acquire better security, for his was the first mortgage on 
more than one hundred thousaud dollars worth of property. 
Evidently this sale was not made because Jacobs was pressing. 
The second mortgagees seemed to be happy also, and when the 
sale was made gave no sort of trouble, made no exactions, 
took no securities, and neither received nor demanded any 
cash. The same may be said as to the surplus going to Da- 
vid McCaleb. The only people who were pressing for their 
money did not get any, and those who made the sale did not 
seem to wantany. Jonathan McCaleb, who had a judgment 
against his nephew for $55,069 34, recovered June 11, 1846, 
just before the sale, was devotedly attached to his nephew, as 
shown by the evidence as well as by the size of hisdebt. He 
seems to have mistrusted the benevolent intentions of the 
father-in-law for his nephew, as did the latter also, but the 
counsels of the wife prevailed, 

It is also evident, for another reason, that Jonathan McCa- 
leb’s claim would never have been allowed to oppress his 
nephew. After the sale be gave his claim to his neices, the 
daughters of Guion, to the extent of its pro rata or distrib- 
utive share of the surplus, but he wascareful that it should be 
used for that purpose only, and he adds to the transfer the 
following: 

“Tt is further hereby declared to be my intention after the 
payment as above, of whatever pro rata I may be entitled to 
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with other creditors, to relinquish to said David McCaleb, the 
remainder of my claim against him, and I do hereby relin- 


quish the balance thereof to him. 
Witness my hand and seal, June 17, 1846. 
Jon’A. McCaLes. 


Teste: JNO. THATCHER. 
We will now examine the depositions of witnesses as to 
who was expected to make the payments as between Jos. E. 


Davis and Mrs. McCaleb. 
Extracts from deposition of Honorable 


JEFFERSON DAVIS. 


“Tn 1835 I left the army and settled on a piece of wild 
land adjoining my brother’s plautation, and about twelve 


miles from Diamond Place; thenceforward my opportunity 


for observation was the frequent intercourse between the two 

families. Between my brother aud myself there existed the 

strongest bond of affection and mutual confidence, resulting in 

very free conversation on all which concerned either of us.” 
x x ** 2 


“My brother spoke to me of the transaction, but I can only 
recall the general impression created by his speaking of Jona- 
than M’Caleb as having embarrassed him in the purchsae 
from what he believed to be a desire to get possession of the 
property himself, and to defeat his object, which was to pur- 
chase it in the interest of his daughter and her husband, David 
M’Caleb. 

“T do not know that he said anything to me as to the matter 
of repayment or any terms on which the place was to be per- 
manently secured, to those for whose protection I understood 
him to have purchased it.” 

x * ** 2 

‘Really I don’t know anything about what was done with the 

crops, Mr. and Mrs. Laughlin merely mentioned to me_ that 
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they were endeavoring to pay offthe purchase money for which 


. [ understood my brother had made himself responsible, by 
‘drafts on the house of William Laughlin & Company, and 


William Laughlin, the senior member of the firm wrote to me 
that he had taken ten thousand dollars of my money, to cover 
that amount of my brother’s indebtedness to him, but whether 
this was on account of the purchase of Diamond Place I can- 
not say.” 

Int. 6. “About what time was it that the ten thousand dol- 
lars of your money was appropriated to the payment of your 
brother’s debt to William Laughlin & Company, and what 
was the occasion of that transaction?” | 

Ans. “It was about 1850 or 1851 when William Laughlin 
was under a very heavy pressure and endeavoring to save him- 
self from the bankruptcy which folluwed. 

** * ** ** 

Int. 13. What were your own impressions as to the status 
and occupancy of the property derived from your intimate 
acquaintance with the family. This inquiry relates only to 
the time preceding the year 1858. 

Ans.— Without ever asking a question of any of the parties, 
the circumstances left me always under the impression that she 
held the property with the encumbrance of re-payment of the 
purchase money, for all the period named.” 

Int. 14. “Before the execution of the lease of 1858, had any 
fact ocvurred, or any word been spoken to you or in your 
presence by vour brother which tended to dispel your impres- 
sion just stated, or which were at variance with it?” 

Ans. “No sir, I think nothing before that date.” 

Se 2 2 ** 

‘And therefore my impression is that the change of purpose 
manifested in the demand of the lease referred to was from a 
lower estimate on his part of Mr. Laughlin, and offense taken 
at his daughter’s attention to the orphan children of William 
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Laughlin, so close as to result in supposed neglect of her 
father.” 
Extracts from deposition of 
MRS. JEFFERSON DAVIS. 


“T never heard a question of Mrs. McCaleb’s ownership of 
the place, but on the contrary heard complaints made, that 
Mr. Jonathan McCaleb had run the property upon Mr. Jos. 
E. Davis, as it was supposed, to secure it for the family of the 
McCalebs, and expressions of disappointment on the part of 
Mrs. McCaleb in the conduct of her uncle Jonathan, and 
several times [ heard Mr Joseph E. Davis express annoy- 
ance at his course. So little was it expected that the Hurri- 
cane should pay for the Diamond Place, that the lit:le extrav- 
agancies of Mr. and Mrs. McCaleb’s house-keeping were 
commented upon as likely to render a call upon Mr. Joseph 
E. Davis necessary in making the stipulated payments.” 

*K ** 2k 

Int. 5.—‘“‘Explain more fully what you mean when you say 
you never heard a question of Mes. Laughlin’s ownership. 

Ans.—“‘I mean that I never heard any one else mentioned 
as the owner of the place for years after the sale. Never un- 
til I heard of the execution of the deed. I heard my broth- 
er-in-law find fault with her administration of the place, and 
say she ought not to have a place if she did thus and so, &c., 
but I never heard him question her right to the place. I 
could not give the sums that I heard were paid, but one Jan- 
uary, a year or two after it was bought in, when Mrs. Laugh- 
lin was spoken to as to the extravagance of her journey to 
New Orleans, she became very indignant, and said they were 
not backward in their payments, and that it was nobody’s af- 
fair. 

*K *K * 

« Ans.—He always spoke of it as a debt incurred for her 

benefit. Whenever he went to Diamond Place he would re- 


oo 
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turn very angry at what he thought was the mismanagement 
there.” 
*K * *K * 

“TInt. 7.—Did you at any time hear Mr. Joseph E. Davis 
speak of this matter after the execution of the deed or lease 
in 1858; and if so, do you know from such conversation with 
him at what time he concluded to claim and retain the place 
as his own? Do you know from such conversation what 
causes moved him to that course, or were influential in impel- 
ling him to that course? 

“Ans.—No, I never heard Mr. Jos. E. Davis speak of it. 
My confidential relations towards him had ceased, and I nev- 
er heard him mention it; but I have heard his wife mention 
it very often; at that time I heard him speak of a disagree- 
ment with Mrs. Laughlin, which I knew bv what his wife 
had told me, had reference to the property; but he did not 
explain it to me. He expressed simply in general terms that 
his daughter had not acted dutifully towards him. It arose 
about in this manner, he offered to pay my expenses and that 
of my children to Europe if I would go with him, I told 
him I did not want to go, but thought his daughter, Mrs. 
Laughlin, would; he said he did not wish her to go, I think 
he said she had opposed him.” 

Int. 8. “State anything else you know pertinent to this 
cause, as fully as if particularly inquired about?” 

Ans. “I can only add the following circumstances: My 
husband had in the hands of Mr. Laughlin, a commission 
merchant in New Orleans, the sum of $10,000. Mr. Laugh- 
lin had failed’in business, and in the spring of 1851, Mr. 
Laughlin, in answer to a letter from me, about other matters, 
volunteered the statement that he had so arranged as not to 
let my husband lose the money; that. he had transferred it to 
the account of my brother-in-law, Mr. Joseph E. Davis, who, 
Mr. Laughlin stated, owed him, I[ think, $13,000. I saw Mr. 
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Joseph E. Davis, and told him what Mr. Laughlin said as to 
this indebtedness. Mr. Joseph E. Davis indignantly denied it, 
and said that he did not owe Mr. Laughlin a cent; that he 
was never behind with his commission merchant. I also know 
that Mr. Joseph E. Davis was troubled with the idea that 
the Laughlin heirs might become heirs of Diamond Place 
property, in the event of Mrs. Laughlin’s death. He had be- 
come very much embittered against the Laughlins, to such an 
extent that he got angry when they were mentioned. My 
sister-in-law, Mrs. Jos. E. Davis, told me about the signing 
of the lease of 1858 by Mrs. Laughlin, and she said that she 
thought itwas an act of great injustice to Mrs. Laughlin. That 
had she been in her place she would have died before she would 
have signed it. I never hada circumstantial account of the 
signing of the lease of 1858, by Mrs. Laughlin, from any one 
else but Mrs. Joseph E. Davis, and the circumstances, as 
she detailed them to me, are about as stated in the bill filed 
in this case. I was struck with the circumstances when I 
read the bill. I have heard Mr. Joseph E. Davis say that 
if his daughter, Florida, should die he supposed there would 
be an ‘Irish settlement’ at the Diamond Place—-referring to 
the Laughlins. I mention it just to show the spirit with 
which he spoke of the Laughlins. The conversation between 
my sister-in-law and myself in reference to the signing of 
the lease by Mrs. Laughlin, occurred during the year 1859, 
I think, in the autumn. | 
Extracts from deposition of 
W. W. LORD. 


Int. 2.—* Where did you reside prior to 1860, about tbe 
years 1855, 756, 757, ’58 and 759? 

Ans.—“At Vicksburg, 1 was then rector of Christ 
Church. 

Int. 3.—‘‘Are you acquainted with Mr. E. C. and Mrs, 
Florida Laughlin, and how long have you known them? 


are 


Ans.—“I am acquainted with them. Have been since some 
+ time in 1854 to the present time. 
Int. 4.—“Were you acquainted with the late Mr. Joseph 
E. Davis? | 


Ans.—‘“I was. 


_ Int. 5—‘Will you please state whether or not you were 
sent for and consulted by Mrs. Laughlin in about the year 
1858? 


Ans.—“I was certainly consulted, and my impression is I 
was sent for. 

Int. 6.—‘ Will you please state what was the purpose or de- 
sire of Mrs. Laughlin in sending for or wishing to consult 
with you, and will you please state what was her mental con- 
dition at that time? (Interrogatory objected to by defend- 
ants.) 

Ans.—“It was with general reference to an interview she 
af ee had had with her father, and the result of that interview. she 
was in a very distressing condition of mind. She seemed to 
think that a case had arisen where her natural affection for 
her father had led her to commit an act of great injustice to 
herself and Mr. Laughlin. 

Int. 7.—Did she inform you what act it was that she had 
performed, which had produced this mental distress of which 
you have spoken, and if she did, please state what that act 
was? 

Ans.—“She had signed a paper which conveyed Dia- 
amond Place to her father, and gave her only a life occupancy 
of it. She had recently returned from Hurricane, where her 
father was sick. 

Tut. 8.—“Are you familiar with the general reputation as 
to the purchase of Diamond Place by Mr. Joseph E. Davis, 
when it was sold for the debts of Mrs. Laughlin’s former 
husband, and if yea, please state what was generally said 
and believed, and accepted as to the status of said purchase, 
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and the intention of said Joseph E. Davis in making the 
purchase? 

Ans.—‘‘So far as I heard anything on the subject it was to 
the effect that on the day of the sale other competitors with- 
drew for the reason that Mr. Joseph E. Davis wished to 
bid the place in for his daughter, Mrs. Florida McCaleb. Mr. 
Jonathan McCaleb who was minded to bid for it withdrew, 


that is, he did not bid. I think I can safely say that the 


general reputation and helief was, that Mr. Joseph E. Davis 
bid inthe place for the benefit of Mrs. Laughlin. 

Int 9.—“Has Mrs. Laughlin ever had any children? 

Ans.—‘Not to my knowledge. I am sure she has not.’’ 

2 “ *K oK 

Int. 11. ‘‘Were you pretty familiar with the character of 
Joseph E. Davis, and was he or not a man dispused to be very 
intolerant of opposition on the part of any member of his 
family or relations?” 

Ans. “It struck me that he was. Ithink that was his com- 
mon reputation; a man of very arbitrary disposition, disposed 
to rule things. That was the way he struck me.” 

Int.12. ‘Were you or not familiar with Mrs. Laughlin’s 
feelings towards her father, prior to the events you have nar- 
rated?” 

Ans. “I was; her devotion to him was_ exceptional, 
she was perfectly devoted to her father, her devotion 
to him was exceptional, in this respect, that it is rare 
to see a person in middle age retain so much _ filial 
feeling and such enthusiastic sentiments toward her 
father. I have frequently heard her use the expression 
that he was one of the noblest men that ever lived. She 
often spoke of his goodness to her. His goodness tu her and 
her devotion to him was a frequent theme of conversation with 


her amongst her friends.” 
* ** K ** 
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Cross-Int. 1—“In Interrogatory 8, you are questioned as to 
general reputation concerning the purchase of the Diamond 
Place by Mr. Jos. E. Davis. Is not your knowledge on e¢ al 
subject derived almost exclusively from hearing the matter 
talked of in the family.” 
Ans.—I would say mainly; but I think not exclusively. 


5 The manner in which the family spoke of it was as a thing 
well known, not by way of asserting it against contradiction 
or any other view of the thing.” 

Extract from Deposition of 

T. C. BEDFORD. 

To 5th. Int. witness answers: 

“T remember of hearing of the sale about the time it oc- 
curred, but do not know whether under Deed of Trust or 
judgment.” 

- , In answer to 6th Int., witness answers: 

‘The impression made on my mind and the general talk 

there was that it was bought by Mr. Davis for Mrs. McCaleb.” 
“} * *K *K * 

Extracts from deposition of 

} 


; LOUISA NEIL. 


Int. 4.—“Did you or not hear Mr. Davis say anything on 
the day of the sale about his buying Diamond Place. If so, 
what did he say, where did he say it, and to whom. | 


Ans.—‘T did. He said he bought it in for Mrs. Laughlin. 
s : He said it there where the sale was. There were a good 
many white people there but they are all dead now. Mr. 
McDowell the overseer on the place for eight years was there. 
* x x ** 
Int. 7.—“Were you or were you not here at the time Mrs, 
Laughlin went to Hurricane and signed the instrument mark- 


ed Exhibit ‘E’ to the bill. 


‘ 
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Ans.—-“I was here. I did not go with her, Mr. Edmund 
Laughlin, Jr., went with her when she first went there. 

I think young Mr. Laughlin came back for him and he 
then went there. 

I think he did. 

Her father was very sick and he sent for her. 

*K *K > * 

Extracts from deposition of 

MRS. JULIA PORTERFIELD, 

Int. 1. “What is your name and residence. 

Ans.—“Mrs Julia Porterfield, Vicksburg, Miss. 

Int. 2.— Were you or not acquainted with David M’Caleb, 
Jonathan M’Caleb, and Mr. Jos. E. Davis? 

Ans.—‘1 was, very well. They were relations of mine. 
Mr. David M’Caleb was my brother-in-law, Mr. Jonathan 
M’Caleb was the uncle of my brother-in-law, and Mr. Jos. E. 
Davis was the father of my half sister Mrs. Laughlin. Mr. 
David M’Caleb married my half sister Mrs. Florida Laughlin, 
the complainant in this suit. 

In June 1846 I lived at Diamond Place Warren County, 
Miss. My brother-in-law, Mr. David M’Caleb, owned Dia- 
mond Place at that time, and I[ lived with him and his wife, 
was raised by them. I was present and on the place at the 
time Diamond Place and the slaves thereon were sold and 
purchased by Mr. Jos. E. Davis. The place and slaves were 
bought in by Mr. Davis for my sister Mrs. Laughlin. 

The sources of my knowledge on this fact were right in the 
family from conversation at the time and since. 

Mr. Johnathan M’Caleb was present the day the sale took 
place. He came there intending to buy the place in for his 
nephew Mr. David M’Caleb, Jr. I know that he did not do 
this because of the earnest request of Mr. Davis, who preferred 
to bny it for my sister, Mrs. Laughlin. I know this because 
it is a matter of common repute and talk in the family, both 
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at that time and since. I know it just as well as I know 
that Mrs. Laughlin is my sister. Mr. Jonathan M’Caleb 
was not a man of family. He was an old bachelor. 
** * 2 2 
Extracts from deposition of 
E. C. LAUGHLIN, JR., (nephew of E. C. Laughlin.) 


Int. 3. “Do you or not know anything about the execution 
of the instrument marked exhibit “E” to bill by Mr. and Mrs. 
EK. C. Laughlin, in December, 1858? If yea, state what you 
know as fully and particularly as you can. 

Ans.—‘Yes sir. I went with Mrs. Laughlin to Hurricane, 
as I understand she went for the purpose of seeing her father, 
who was reported sick. She came to me in the evening, and told 
me I was to go back to Diamond Place and send my uncle 
down to Hurricane. I think that was the evening of the 
same day we went down to Hurricane. 

Mr. Laughlin went down the next morning to Hurricane, 
as requested. I am under the impression that they returned, 
both that same day. The weather was very bad at that time. 

When they returned, I noticed that something had happened 
to cause Mrs. Laughlin to look very sad, and I did not know 
what it was until she explained about the signing of the 


deed.”’ 


*K *K *K K 


Extracts from deposition of 
J. U. PAYNE. 
Int. 1.—‘‘State your name, residence and occupation. How 
long have you engaged in that business, and where were you 


‘so engaged? 


Ans.—“‘Name is Jacob U. Payne, residence, New Orleans, 
occupation, commission merchant. Have been here forty-two 


years, engaged in that business. 
Int. 2.—“ Were you or not at any time the cotton factor of 
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Mr. Joseph E. Davis, now deceased, and if so, state approxi- 
mately the dates or years when you boce that relation to him. 

Ans.—“I was the merchant of Mr. Davis from a short time 
after 1 came to this city until his death. 

Int. 3.— Examine the annexed accounts marked “A,” ‘B” 
and “CO,” respectively, purporting to be a copy or duplicate 
accounts rendered by the firm of Payne & Harrison to Joseph 
E. Davis. Were you the Payne of that firm? Are these ac- 
counts true and correct copies of actual accounts taken from 
your books and rendered to Joseph E. Davis? | 

Ans.—‘Said accounts marked “A,” “B” and “C,” are copies 
taken from my books of accounts rendered to Mr. Davis. I 
am the Mr. Payne of the firm of Payne & Harrrison therein 
mentioned. Said accounts, “A, B, C,” are herewith filed as 
exhibits to this answer.” (Counsel for defendants objected 
to the introduction of the statement of the accounts, because 
they are secondary evidence of their contents.) 

The witness now adds to his answer that said copies are 
taken from the press copies of the accounts rendered to Mr. 
Davis, and that he has compared them with the books, and 
that they are correct. 

Int, 4.—“Examine the several accounts of sale herewith ex- 
hibited and state whether or not the same were rendered by 
your firm as they purport to have been on their face. 

Ans.—“‘The accounts of sales herewith handed me marked 
exhibits, D, D-1, D-3, D-4, D-5, D-6, D-7, D-8, 
D-9, D-10, and D-11, (10 in all) are accounts of sale made 
by our house and rendered by us to Mr. Davis. There is one 
sale in the accounts marked “A,” for which there is not ac- 
count sales among the exhibits above spoken of. Said sale 
was of 25 bales of cotton. 

Int. 5.—State whether you had any knowledge of a trans- 
action by which Messrs. Laughlin & Company., about the 
time of their failure, debited Jefferson Davis’ account to Jos. 


[ 37 | 


E. Davis’ account for a large sum of money, thus taking the 
. eredit balance of the former to reduce the debit balance of 
the latter, on their books. If you heard of the matter at the 
time, state how you came to hear of it, and from whom. Do 
you or not know whether Joseph E. Davis acknowledged the 
claim made by Laughlin & Co., that he was indebted? Did 
you call on Messrs. Laughlin & Co., about that business? 
State all you know about it and your means of information. 

Ans.—“<I had no personal knowledge of the business of 
Messrs. Laughlin & Co., whatever, with Mr. Davis, until 
after Mr. Laughlin’s failure, except that after Mr. Laughlin’s 
failure I was requested by some one, I think Mr. Jefferson 
Davis, to go and examine the books of Mr. Laughlin, and 
examine the credits and debits of the two Mr. Davis’. The 
object was to get the debit on those books against Mr. Joseph 
E. Davis, settled by the credit then on the books, in favor 
of Mr. Jefferson Davis, as I reccollect. 

Int. 6.—“Was Mr. Joseph E. Davis a man of wealth and 
means, or otherwise? In his dealings with you were his ac- 
counts habitually in credit, or otherwise? 

Ans.—“He was a wealthy man; usually made large crops, 
and had money to his credit, or something to represent it; 
sometimes his accouuat would show a debit, when he had his 
cotton on hand unsold. 

Int. 7.—“What was the character of the personal relations 
which existed between yourself and Mr. Joseph E. Davis? 

Ans.—We were upon very good terms, might call them 
friendly relations, I suppose; had known each other a good 
many years before my coming here. 

Int. 8.—“Had you any intimation of Mr. Davis’ dealings 
with Laughlin & Company, before the circumstances narrated 
by you just now? Was ita matter of surprise to you that 
Laughlin & Company had aclaim against him for so large a 
balance, or was it consistent with your knowledge and under- 
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standing of the condition and dealings of Mr. Jos. E. Davis 
that such. balance should stand against him on their books at 
that time? : 

Ans.—“I_ think I will have to say that I cannot give you 
any opinion about that. I did not know that he had such an 
account, and cannot remember what impression it made 
on me.” 

* x 2 x 

The following abstract of the accounts annexed to the dep- 

osition of J. U Payne, tell their own story: 
Exhibit A. 

Diamond Plantation—J. E. Davis, 
1851. In ace’t with Payne & HARRISON: 


Nov. 19. To invoice bagging, &c...........066. $238 85 
1852. 


Jan. 31. “ Coffee, sugar, &C ........0c seen. ceeees 47 87 
Mar. 30. ‘ Paid dft favor of Jno. I. Guion, 
$2897 70, with int. $45 71...... 2943 41 


Apr. 20. ‘put fo credit of J. E. Davis’ ace’t, 2270 57 


$5500 70 


CREDITS. 
By total proceeds of 200 bales of cottou credited 
from Nov. 8, ’51, toand including Jan. 22, ’52 $5365 58 
1852. 
April 20. Bal. int. account your favor.............4. 135 12 


$5500 70 
New Orleans, April 18, 1852. 
PAYNE & HARRISON. 
Exhibit B. 


Diamond Place,—JIn ace’t with Payne & Harrison, 
1853. 


Feb. 21. To this amount put to credit of J. E. 
Davis’ individual account........... $3797 37 


| 
| 
| 


ee 
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CREDITS. 
Proceeds of 97 bales of cotton credited from Nov. 
13, 1852, to and including Feb, 4, 1855...... $3734 28 
1853. 
Feb. 21. By interest due on credits ... .......... 61 09 


$3795 37 
New Orleans, Feb’y 21, 1853. 


Exhibit C. 
Diamond Place—In account with Payne & Harrison, 


1853. 


PAYNE & HARRISON. 


July 16. To am’t put to credit of J. E. Davis...... $2295 92 
1853. CREDIT. 
June 13. By sale of 60 bales cotton...............00. $2295 92 


New Orleans, July 16, 1853. 
PAYNE & HARRISON. 


DEPOSITION OF E. C. LAUGHLIN. 


This witness was a member ot the firm of Wor. Laughlin 
& Co., to whom the crops of cotton were shipped up to the 
time of their failure. William Laughlin was his brother. 
He testifies to the payment of the entire Jacob’s debt by his 
house, and identifies letters and accounts of sales, and annexes 
accounts of sales of cotton which went to the credt of the 
account. The accounts more than corroborate his statement 
in that they show the payment of the Guion debt also, and 
part of the debt to Laughlin & Searles, as will appear by the 


following extracts: 
Exhibit B—To Int. 32. 


Diamond Place— With Wm. Laughlin & Co. 


Among the debits are— 


1847. . 
Jan. 7. J. E. Davis dft to balance old acct....... $2357 57 


Com’n for accepting ....-.....secseccsesececces 58 94 
$2416 50 
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Dec. 6. Paid second instalment on bond to Chas. 
A. Jacobs, with 8 per ct int. to date 45829 32 
Exhibit A.—To Int. 32- 
Diamond Place in ace’t with Wm. Laughlin & Co. 
Interest made up to Ist April. 
The first item is as follows: 
1849. 
Nov. 20. To balance as per acc’t sent to E.C. L. $5121 54 
Anotber item: 
Dec. 5. J. E. Davis dft in favor of L. S. & Co. 


(Laughlin, Searles & Co.)......... ceeceee: 2000 00 
Com’n for accepting above...... .....06... 50 00 
$2050 00 


Another item is— 


Dec. 29. J. E. Davis draft favor C. A. Jacobs, due 


Dec. a 
Com’ns for accepting........... 2 cscceseeeeee: 144 72 
$5933 41 
Another item is— 
1849. 
Mar. 11. Paid Guion’s judgment against McCaleb, $10,778 88 
1850. 
Jan. 26. E. C. L. order for J. J. Green & Co....... 986 58 


Exhibit A—To Int. 22. 
This account shows— 
J. E. Davis draft favor of Laughlin, Searles & Co.......$2000 00 


These various payments will be better understood by ad- 
verting to the bill, p. 7. 

The Jacobs debt amounted to $15,036 94, payable in three 
annual instalments, beginning on Dec. 1, 1846, | 

The debt of Laughlin, Searles & Co.,. which constituted 
also part of the purchase money, was $4201 61. See bill, p. 4. 


| #> 
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The Guion debt covered the entire surplus after the 
Jacohs debt, amounting to $13,494 06, and originated as fol- 


lows: 
John I. Guion, who was a lawyer, was the attorney of numer- 


ous creditors whose demands were subordinate to that of Jacobs, 
and of Laughlin, Searles & Co. David M’Caleb executed a 
third Deed of Trust to Guion as Trustee, covering the property 
conveyed in the Jacobs deed and that covered by the deed of 
Laughlin, Searles & Co., the same property being conveyed in 


‘all thrge deeds, except that Laughlin, Searles, & Co. had securi- 


tv enough to vover their debt, which had not been conveved in 
the Jacobs deed. Guion filed his bill to marshal assets, and 
to compel Laughlin, Searles and Company to look to their sep- 
arate security and leave the entire surplus of $13,494.06° for 
creditors represented by him, and it was so decreed. 

This appears from the record of a suit by Guion and others 
in the Superior Court of Chancery. Mrs. Laughlin found 
among her old papers a reference to this suit, but by a name 
not on the index of the docket of that court. Her own 
knowledge of the suit was limited to information that it in- 
volved her claim to some slaves; being the additional proper- 
ty conveyed in the deed of Laughlin, Searles, & Co. Her So- 
licitors had caused diligent search to be made among the pa- 
pers of the Superior Court of Chancery, and had themselves 
examined the index, but no trace of the suit could be found 
This search was made several times, once in aid of another 
suit. The papers pertaining to that court have fallen into 
great disorder, many years having elapsed since its abolition 
by a change in our judiciary system. 

The file of the suit in question was found by the clerk of 
the Supreme Court since the time when the several searches 
hereinbefore referred to had been made. Opportunity of ex- 
amining the record of that case offered for the first time two 
days before the day set for trial, Sunday intervening, and 
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when the case was called the above facts were stated orally 
in open court by complainant’s solicitor, with an offer to em- 
body themin an affidavit as a basis for an application for 
leave to amend the bill so as to explain the omission of ref- 
erence to the suit and its result. The leave was granted 
against objection, and the amendment made. The amend- 
ment of complainants bill shows that the draft of her answer 
filed therein was prepared by Jos. E. Davis, her father, and 
sent to her for signature in a letter, telling her what it 
was and asking her to copy it, sign it, and retmrn it, the 
truth of which is abundantly established. Her answer in 
that case is very brief and refers to the answer of her co-de- 
fendant, Jos. E. Davis, and adopts it as part of her own. It 
is further averred and proven that she has never seen the an- 
swer made by her father, and had never been informed of its 
contents. | 

It contained an assertion, that at the sale referred to in 
in this bill, Jonathan M’Caleb was an active competing bid- 
der. This statement in the answer of Jos. E. Davis seems 
to be volunteered, that is, that it was wholly irrelevant to 
that case, as no allegation of the bill attacked the sale or 
questioned its validity, or the adequacy of the price, but on 
the contrary that bill affirmed the validity of the sale and 
sought to obtain part of its fruit. Why Mr. Davis asserted 
the competition at the sale in that case must be left to conjec- 
ture. As it seems wholly irrelevant to any thing in the rec- 
ord, it may possibly be ascribed to some oral criticisms of 
counsel before that court on the argument relative to admit- 
ting him to answer after default. As the defendant in this 
case, however, solemnly and seriously insists that those 
averments are the words of this complainant by reason of her 
having ad opted the answer as above explained, it becomes a 
pertinent inquiry how and why they were interjected. We 
cannot solve it, and leave it for conjecture, or for explanation 
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by defendant. He is welcome, however, to the full value of 


this solemn admission by complainant, howsoever it was _pro- 
cured! 

Criticism was also madeon account of the omission of a state- 
ment of that suit, though the facts above referred to had al- 
ready been stated, and indeed were known to defendant 
before the convention of this court. 

Assuredly we are glad to have the records of that suit, in- 
asmuch as it enables us the better to understand the payment 
of the $10,778 88 to John I. Guion by Wm. Laughlin & Co., 
as shown by the account, Exhibit A, to int. 32, to KE. C. 
Laughlin, and charged to Diamond Plantation, and also the 
payment of $2943 41 to John I. Guion, as shown in Exhibit 
A, deposition of J. U. Payne, both sums being part of the 
purehase money paid by complainant. 

When Wm. Laughlin & Co. failed, they had paid for this 
complainant on account of the purchase money of this prop- 


erty: 
The Jacobs debt.........ccccccscsccesccsccees $15,036 94 
The debt of Laughlin, Searles &c......... 4201 61 
Part of Guion debt  ... ...ccccee ceeeeeeee 10,778 88 


Making without int. or commissions ... $30,016 93 


Of thisthere remained a balance due to Wm. Laughlin & 
Co., of which firm complainant’s husband was a member, 
amounting to some ten or twelve thousand dollars, which was 
paid by transferring to the credit of that account the money 
of Mr. Jefferson Davis to the amount of $1U,000. See testi- 
mony of Mr. Jefferson Davis, Mrs. Varina Davis, and Jacob 
U. Payne, The latter, probably, was requested by Mr. Jef- 
ferson Davis to go around and examine the two accounts of 
which he speaks, for the purpose of seeking explanation of 
the assertion of Wm. Lauglin that he had passed Mr. Davis 
$10,000 to credit of an account on which his brother, Joseph 
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E. Davis, owed $13,000, in the face of "Mr. Joseph E. Davis’ 
denial that he owed him a cent; and the assertion that he was 
“never behind with his commission merchant.” 

That explanation is as clear as the noon-day sun in the 
light of facts now known to us, and then known to Joseph E. 
Davis. It is only remarkable that he did not tell his brother 
that Mr. Laughlin alluded to the only account on his books 
with which Mr. Joseph E. Davis had any connection—the 
Diamond Place account. This it seems would have been nat- 
ural, instead of allowing his brother to seek an explanation 
through Mr. Payne. 

The letter of C. J. Searles, a member of the firm of Wm. 
Laughlin & Co., dated May 20, 1850, at Vicksburg, imme- 
diately after a visit to Mr. Joseph E. Davis, shows the state 
of the account of the Diamond Place at that time, and the 
relation wh ch Mr. Joseph E. Davis bore to it in his own view. 
It is as follows: 

VicKsBURG, May 20, 1850. 

Dear Edinnund:—I have your esteemed favor per *‘Cupid.” 
W. L. (Wm. Laughlin) passed up this morning, per Magno- 
lia. I handed him a good lot of drafts. Mr. Davis, after 
much trouble, gave me $7,!:00, in two drafts for account o 
Diamond Place, and expects you to pay them! He at first 
refused to settle any portion of that account, saying that you 
must arrange it. Well, it is a tremendous account, and with 
what you will want will be $30,000, at the end of the season. 
Mr. Davis said, that of course he was bound for it, but ex- 
pected you to arrange it. You cannot do it, I know, and the 
want of his name in arranging the entire balance puts us to 
serious inconvenience, for his name is like gold to us. I can 
not state anything that I wish to say to you on paper, and you 
must come up here. Corn is high aud rising, and the sooner 
you come the better, It is useless for me tu go into any long 
details of the things, and things I want so see you about, and 
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you must come up very soon. I am almost sick to-day, and 
our town is sickly. We are all well and join in love to you 
you and yours. 
Yours every day, 
C. J. SEARLES. 
Addressed, 
EK. C. Laver, Esq., 


Diamond Place. 
This letter, punctuated and underscored as_ printed, 


tells the tale already made known to us by the ac- 
counts. The vast and bountiful generosity of which we 
have heard so much, comes to this! While acknowledging 
his responsibility for this enormous account, made by his own 
drafts in payment of the liabilities which he had assumed, he 
refuses even to lend his name to assist in upholding the 
friends who were tottering under the burdens which they were 
bearing for him. “After much trouble” he drew two drafts 
on them for $3500 each, thus giving them his name for part, 
but taking for himself the position of one secondarily liable, 
where he was in fact primarily responsible. 

Thus we perceive that in his dealings he regarded himself 
as a mere agent for his daughter, and though admitting him- 
self responsible for the repayment of the money advanced 
to pay the purchase money, not only declined to pay it, but 
having shuffled it off of his own shoulders on to theirs, refused 
to help carry it even by the use of his name, except to a small 
extent, and then with the warning that they must look to his 
principals for payment. 

We are not complaining of this, so far as Mrs. Laughlin 
was concerned, howsoever heavily it may have fallen on Wm. 
Laughlin & Co. It was Mrs. Laughlin’s debt, as between 
her and her father, and the bad treatment in this case was not 
to her. But it makes more conspicuous the idle boast and 
baseless pretensions set up for him by the defendant; and as 
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to the still more preposterous claim that he purchased and paid 
for the property himself, it at the same time refutes and brings 
it into well merited contempt. But the history of this trans- 
action, so far as it relates to the payment, is not finished. The 
balance due on the Diamond account, after crediting the crop 
for that year was some $13,000 Under impending failure, 
Wm. Laughlin & Co., with laudable desire to save to Mr. 
Jefferson Davis some $10,000 which he had on deposit with 
them, transferred it, as Wm. Laughlin wrote Mrs. Jefferson 
Davis, “to the account of my brother-in-law, Mr. Joseph E. 
Davis, who, Mr. Laughlin stated owed him, I think, $13,000.” 

It would seem that any balance due from Mrs. Laughlin 
after that date was in equity and justice due to Mr. Jefferson 
Davis. We find, however, that Mr. Joseph E. Davis was in- 
dignant that he had been represented as a debtor, and asserted 
that he was never behind with his commission merchant. 

This glittering generality,was true in the sense, and with 
the mental reservation with which he must have asserted it, 
but far from true in the sense in which his hearers must have 
understood him, because he had certainly been ‘‘far behind 
with his commission merchants” in the very case under dis- 
cussion. But the unuttered mental reservation that Mrs. 
Laughlin was the real debtor and that he had warned Mr. 
Searles that he expected Mrs. Laughlin’s husband to arrange 
it, produced the confusion, explanation of which had to be 
sought for elsewhere. 

After this we find Mr. Laughlin paid to him through 
Messrs. Payne & Harrison, $11,304 27. See Mr. Payne’s 
testimony and annexed accounts supra. 

Having seen how Mr. Jos. E. Davis regarded the purchase 
of Diamond Place by him, how he looked on the debts due 
for the purchase money, how he always treated Mrs. Laugh- 
lin as the real debtor, as she was, and how he finally imposed 
the entire burden of assisting her on her husband’s brother, let 
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us see whether he made any sort of pretensions to being the real 
owner, cotemporaneously with these transactions. We will 
find he did not. Had he pretended one thing with Wm. 
Laughlin & Co., and another, the opposite, with his daughter, 
it would have been consummate hypocrisy. 

We shall now examine his correspondence with Mrs. 
Laughlin touching the execution of a deed which she wanted 
him to make. 

HURRICANE, Sept. 12. 1849. 

Dear Florida: —Your letter by Jim of the 9th inst., was 
duly received. Iam sorry to find you so much under the 
influence of the idle gossip. The opinion of others in such 
matters as relate to our moral conduct is right to respect. 
Such as would inquire into the private affairs of others, is en- 
titled to as much respect as is due tothe cackling of geese, 
and we must feel humbled in our own estimation, when we 
would allow them to exercise an influence on our conduct or 
affect our happiness. 

But to come to the subject of your letter. J had assured 
you that by will Thad left the Diamond Place to you, subject 
to the debt due upon it, which is now about $20,000 now due 
and payable to the house of W. Laughlin & Co. How much 
more may be incurred in the course of litigation Iam unable 
to say. 

I certainly have not interfered in its management except 
such aidas I could give it and am surprised to hear that Mr. 
Laughlin felt any apprehension or hesitation from the fear 
that I would not approve his acts. I expected from his want 
of experience that he would hesitate and when convenient 
consult me, for his own advantage, yet in all matters of evi- 
dent propriety he would not wait for advice. 

You ask my opinion upon his returu to New Orleans. I 
am as little able to answer as any one. I suppose his busi- 
ness or interest in the house to be worth more than the pro- 
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ceeds of the plantation. I did not know his means, or the 
necessity for his continuance, the probable income of the 
house, or any other fact to enable me to form any opinion. 
Now, if Mr. L. has the means, and is so disposed to pay the 
amount due on the estate, I will, or you may, as the case may 
be, execute a mortgage to secure him in this advance. I men- 
tioned in former letter to you that from no want of confidence in 
Mr. L., but from a desire to secure you against any misfortune 
that even the most prudent are liable to, I thought it best 
both for your interest as well as his that your property be 
kept separate. I still think so. I cannot understand your 
sensibility in the matter. Things are in precisely the same 
situation they have been for years past. I have interfered no 
further now than formerly. You, nor any one else, as far as 
IT know thought you could be degraded by the dependence on 
your father. JI expected Mr. Laughlin to exercise all the an- 
thority that was necessary and proper for the government of 
the place, and to act in all respects for your common ben- 
efit, and so far as my wishes are concerned, prefer his re- 
maining. The preceeds of the place will require time, pa- 
tience and economy to pay the debts, and if he could ac- 
complish it at an earlier day by returning to New Orleans, 
it is a sacrifice you should make for his advantage. But it 
would not do for you to accompany him before the season 
of yellow fever is over. 


In conclusion, I would say that I have no interest of my 
own that is to be effected. The interest is yours, and as it is 
likely to effect you only am I influenced. 


I would come up, but some of the family are constantly 
sick, and the ride is rather a hard one to return the same day. 
Yet I hope to see you here, if I cannot come up. send for 
horses if you are able to come, and bring your friend with 
you. 
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Before Mr. Laughlin goes, I wish his deposition in the chan- 
cery suit of Guion. 


“Caroline is sick to-day had a chill and fever. Now if any- 


thing further occurs befure the arrival of the boat, I will add 
it. A ffectionately, 
Your FATHER. 


This letter shows that he not only made no such pretensions 
at that time, but that he probably had not formed the inten- 
tion of securing the property as his own. It shows that he 
was “behind” with Wm. Laughlin & Co., on account of the 
large payments made by them tor the purchase money of the 
place, for he states the amount of the debt at $20,000, and 
says it is “due and payable to the house of Wm. Laughlin & 
Co.” which the accounts show to be true. 

It shows that he recognized her right to the property, sub- 
ject to its incumbrances. 


It shows that he did not pretend to have any interest, but 
on the contrary expressly disclaimed any, the better to bring 
Mrs. Laughlin and husband toa state of contentment with his 
proposal to continue to hold the legal title. There was no 
talk of a life estate. He refers to the fact that he had “assur- 
ed you, (Mrs. L.) that by will I had left the Diamond Place 
to you subject to the debt due upon it.” 


If this “assurance” had been fulfilled complainant would 
have at least not been defrauded of her property. 


The arrangement which he assured her he had made was 
in substance this: To keep your property separate I will 
continue to hold the title for you during my life-time, pro- 
tecting you by conveying it in my will, which I have already 
done. 

He seeks to convince her of the advantage of what he 
had done and proposed, by arguments founded on consider- 
ations of prudence. 
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Aiready his feelings toward Mr. KE. C. Laughlin had 
been discovered or suspected by the wife. 

In answering this letter, after explaining that he had 
mistaken her wishes in supposing that it was desired that 
Mr. Laughlin should have any title, she says: 

“We both know that all you propuse is for our benefit; 

nothing can affect that conviction, but others have imagined 
that you withheld the title from me because you were afraid 
to trust him with the management of the place. Might he 
not, sensitive as he is, even think su too? ss * * 
_ “By economy, we can pay the debt, and such economy we 
will exercise, but then he wishes your unlimited confidence. 
Mr. Laughlin istoo noble and true-minded, too disinterested, to 
eare whether the property was in my name or his in any ordi- 
vary case, In this he has often said he would only live here, in 
case it was secured to me, for he takes the same view of them at. 
ter as you do, and thinks it safest to guard as much as possi- 
ble against misfortunes that can affect others as well as our- 
selves. In‘ my obscure way of writing, I often mislead you 
with regard to myself. Iam always pained to see it, but 
still more so when I think I have injured, in your good opin- 
ion, one so much more deserving, as Edmund is. 

May God always bless vou and him! 

Affectionately your Daughter, 
FLORIDA. 

In a letter of Oct. 3rd, 1849, dated at Hnrricane, address- 
ed to Mr. Laughlin, and elicited by a letter from Mrs. 
Laughlin received that day, he says: - 

“TI am sorry to perceive a feeling of dissatisfaction with you 
and Florida, nor can I account for any construction of my 
letter that implied a want of confidence, certainly none was 
intended. Your remaining on tbe place is for the advantage 
of the place, but I could not request it, as it might inter- 
fere with a larger interest elsewhere. I have no motive 
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but your own interest. I have not ascribed to you any 
selfish motive or even thought of it. 

The disposition 1 have made of fhe Diamond Plaee, you 
are probably aware of, by a provision of my will. This I 
think the best for many reasons, and which one of more 
experience would see. An obvious one is that in the event 
of the death of one of you, the litigation with the relatives 
of the survivor should be avoided. If such an event should 
happen in my life time it would, by this means, but more of 
this when I see you.” 

And thus, thongh not satisfied, yet deluded by the assurance 
that the title was secured to Mrs. Laughlin even in the con- 
tingency of her father’s death, they went on paying off the in- 
cumbrance of its purchase money. 

- How the purpose to “keep separate” his daughter’s proper- 
ty, bv continuing to hold the title of it as long as he should 
live, finally matured into a still more arbitrary and unjust vi- 
olation of his trust, is not obscure. We are not left to con- 
jecture. All of the witnesses testify to his increasing preju- 
dice and bitterness against the Laughlins. 

Mrs. Davis says: “I also know that Mr. Jus. E. Davis 
was troubled with the idea that the Laughlins might become 
heirs of the Diamond Place, iu the event of Mrs. Laughlins 
death.” Hehad become very much embittered against the 
Laughlins, to such extent that he got angry when they were 
mentioned.” *°  * TT have heard Mr. Jos. E. 
Davis say that if his daughter Florida should die he supposed 
there would be an Irish settlement at the Diamond Place, 
referring to the Laughlins.” 

The other testimony, including - of his brother Jefferson 
between whom and himself “existed the strongest bond of af- 
fection and mutual confidence,” is all to the same effect. 

Mrs. Hamer the sister of the defendant, who is called as a 
witness in his behalf, the most intimate of all with Jos. E. 
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Davis in the later years of his life, the chief beneficiary of his 
bounty, testifies: 

“He called Mr. Laughlin and family ‘low Irish’ and said 
that Mr. Laughlin was in every respect inferior to his daugh- 
ter, Mrs. Laughlin.” 


“T have known Mr. Laughlin since I was a small child, | 


and have always been very much attached to him, as he was 
kind and affectionate to me. I think my grand father’s 
prejudice against Mr. Laughlin was because he considered 
him my Aunt’s inferior intellectually and my grand father was 
very proud of his daughter and mortified and disappointed in 
her marriage. If there were other reasons I do not know or 
do not remember them.” 

They all assign the same cause. This unreasonable preju- 
dice was not for want of moral worth, or gentle and refined 
manner, or dignity of character and uprightness, all of which 
he possesses, but on account of ‘a lower estimate” of his in- 
tellect. 

It is this which brought him at length to the determination 
that the Laughlins should not acquire the property of his 
daughter by inheritance or devise. 

To accomplish this purpose he had prepared for execution 
the lease, and when his daughter came to see him, having 
heard of his sickness, he had her to send for her husband, E. 
C. Laughlin, by E. C. Laughlin, Jr., who had brought her 
there. He had not told her of his benevolent pur- 
poses, as it seems natural that a father intending to make 
so great a gift would have done, unless, indeed, he reserved 
the secret to enjoy the pleasure of surprising her by the mu- 
nificence of his generous bounty! 

It is unnecessary to repeat the averments of the bill touch- 
ing the execution of this document. (See p. 12.) They are 
fully substantiated by Mr. Laughlin and abundantly corrob- 
orated by other witnesses testifying to cotemporaneous acts, 
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| and words, parts of the res geste, and letters written before 
‘and subsequent to thetransaction. These latter have preserv- 


ed in less perishable form than human memory the indubita- 
ble proof that the lease was neither intended by the father 
nor accepted by the daughter as a bounty. The latter, show-— 
ing to the persons who were around her in the daily walks of 
life, that grievous distress of mind, consequent on her disap- 
pointment and deep sense of the injustice which her father 
had done her, expressed to him, in no doubtful terms, yet in 
respectful—nay, in the tender and pathetic language of affec- 
tion, her own view of his conduct. 

The execution of the lease, which is dated Dec. 27, 1858, 
was followed almost immediately by a letter of remonstrance 
from Mrs. Laughlin, as is evidenced by the reply of Jos. E. 
Davis dated, Januarv 4. 1859. He had then accomplished his 
purpose, and he wrote as he had never done before, claiming 
it asthe earnings of his labor! This is the letter. 


HuRRICANE, January 4, 1859. 


“T am sorry to receive such a letter from you, my dear 
child. 

You write as if I had deprived you of something that was 
yours, and speak of your being made a tenant at will. Now, 
it is exactly what the deed is intended to prevent. There is 
nothing now to prevent my putting an overseer on the place, 
or to prevent my executors from doing the same thing. If 
you think your situation is to be bettered you may return the 
deed. I will leave you in possession of the house and garden 
and appurtenances, with an income. 


As to statement of account much of it has no relation to 
my purchase—-the Guion debt and the Jacob’s debt. But you 
will recollect that nothing has been paid but from the pro- 
ceeds of the place, which is mine. I leave you in the full en- 
joyment of the income for life. Now, who has the right to 
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dispose of the earnings of his labor. I very much regret any 
feeling of the kind, and would still more regret any publicity, 
by taking possession of the place, or exercising authority over 
it, but it seems no generosity nor line of conduct’ is satisfac- 
tory. Your FATHER.” 


This letter, it is claimed, gave Mrs. Laughlin the option to 
return the deed. It did. It told her she might do 
so. But it was not an offer prompted by a returning sense of 
justice, and a determination to the fealty of a broken trust. 
It was an offer which said, you may, but do it if you dare. 
It was an offer accompanied with a cruel threat, pointing out 
the punishment which would follow, and not neglecting to re- 
mind her of the mortification which she would suffer in its 
publicity. Neither did he omit reference to the vantage ground 
which he occupied as holderof the legal title. Thus spoke the 
trustee to the cestui que trust. Thus spoke the lawyer to his 
client. If you have paid the purchase money you will rec- 
ollect that it was with the proceeds of the place which is mine. 
This was a sophism which could not have been imposed, ex- 
cept by a lawyer and a client, the latter ignorant of the suppos- 
ed intricacies and quirks of the law, and knowing that the 
former was skilled in its learning. By this sophistry the “ear- 
nings of his labor” might have been extended indefinitely, 
limited only by the opportun ties of buying property on credit 
and re-selling on credit. The *‘proceeds of the place” would 
pay the purchase money to his vendor, but he could not be 
paid with the same money, because if paid ten times over, it 
was the proceeds of his place and the “earnings of his labor.” 
He concludes his letter by reference to the act complained of 
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by his daughter as depriving her of-her own, as being in his 


- view “generosity of conduct.” 


The great Roman orator in his book De officiis, said: 
-*Totius autem injustitiae nulla capitahor est quam eorum, 
qui, cum maxime fallunt, id agunt, ut viri boni esse videantur.” 

This lease has peculiarities worthy of observation. It is 
dated Dec. 27, 1858, and recites that Joseph E. Davis, ‘for 
and in consideration of the natural love and affection he has 
for his daughter, -the said Florida, and the sum of one hun- 
dred dollars in hand paid, ete., he leases the property: 

“To have and to hold the said plantation and _ slaves, and 
their increase, and the other personal property unto the said 
party of the second part for and during the natural life of the 
said Florida Laughlin, and the said party of the second part, 
covenant and agree with the first part, his heirs, exeeutors and 
administrators, that they will manage the said plantation and 
slaves in a proper and husband-like manner, and at the termin- 
ation of this lease will quietly surrender the said plantation and 
slaves and their increase, and the other above named personal 
property or so much thereof as may be then remaining, unto the 
said party of the first part, his heirs, executors, administrators 
and assigns, in as good condition as the same now is, natural 
wear and tear and unavoidable accidents excepted. It being 
hereby acknowledged that the sole legal and equitable title, in 
and to said plantation and slaves and other property, is in the 
said party of the first part, and the right of property in him.. 

In witness whereof, the said parties have hereunto set their 
hands and seals this day and year first above written. 


F. W. Damus,  .. J. E. Davis, [Seal.| 
T. G. CUNNINGHAM, FLoripA. LAUGHLIN, [Seal.] 
T. C. SEDYARD, E. C. LAUGHLIN. [Seal.] 


This deed was afterwards, viz: On May 31, 1859, ac- 
knowledged by the parties of the second part but not by the 
grantor, and recorded on the same day. 
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In the light of the facts the object of this instrument of pro- 
fessed bounty is too obvious to require mention. 

Its formal acknowledgement “that the sole legal and equi- 
table title in said plantation and slaves and other property is 
in the said party of the first part, and the right of property in 
him,” is the only bounty in it, and that went in the wrong 
direction. 

Its acknowledgement by the grantees instead of by the 
grantor before a magistrate, was wholly inconsistent with the 
professions but not with the real purposes of this deed. As it 
was so constituted as to have a remarkable double back action, 
allof the performances connected with it were also backward. 

An instrument in the form of a lease was doubtless selected 
because of its well known properties of estoppel. In popular 
estimation, and it may be added inthe first view of it by 
those in the profession, a lease is a powerful engine in the 
way of estoppel, the most efficient reagent in the laboratory of 
the law for the accomplishment of this wonderful piece of leger- 
demain, the reversal of irreversible facts! 

But we beg to call attention to the sayings of some wise 
common sense judges on the subject of such leases, followed 
by the statements of the principles by which chancellors sweep 
away like cobwebs all sorts of instruments with their solemn 
seals and other mockeries of formality and solemnity by which 
fraud seeks to fortify itself in the places where it is ensconced. 

Estoppel by Lease. 

“The rule has its exception: for instance, when there has been 
any fraud or misrepresentations used to induce one already in 
possession of land to accepi a lease, the lessee is not bound 
by the rule. Smith on Landlord and Tenant, 295. 

Gleim vs. Rise, 6 Watts, 45. 

“The distinction is between a case where a lessor was in 
possession, and a lessee obtained possession under him, and a 
case where the person in possession did not obtain it from him, 
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_ who, under some false pretence, obtained the position of lessor. 

“In the first case the lessee cannot object to the title of him 

who put him into possession; in the latter he will be permitted 

to prove the imposition. If he does prove it he is not bound 

to give up possession, nor is he liable for use and occupation. 
Hall vs. Benner, 1 Penn., 407. 


‘‘A lease doth properly signify a demise or letting of land 
unto another for a lesser time than he that doth let it hath in 
it. 


Shep Touch 266; Plow. 421-432. 


“Assuming the above authorities to be law, it would seem to 
be very clear, that a man cannot make a valid lease to another 
who is in possession of land, when such lessor has no interest, 
title, possession, or right of possession in the premises he 


lets. 

“The tenant, under a lease made by such a lessor should never 
be estopped from disputing his landlord’s title. To a tenant so 
circumstanced, the doctrine of estoppel is totally inapplicable, 
etc. Whart. Dig. 365, pl. 445; 1 Dall. 65, 10; Serg. & Rawle, 
268; Hockenbury vs. Snyder, 2 W.&S.,240; Baskin vs. See- 
christ, 6 Barr, 163. Speaking of estoppel by leave—“‘But the 
exception is as well established as the rule itself, that where 
the tenant is induced to accept the lease by the employment of 
trick, the suggestion of falsehood, or the use of undue prom- 
ises or threats, such acceptance will not clear his mantle 
against the assertion of a title superior to that residing in the 
lessor. * * * But the exception is more strin- 
gently applicable where he who is improperly prevailed on to 
attorn astenant, isin the peaceable occupancy of the land, 
etc.” ” * * In reference to such a position, it 
has been observed that if any one having no right induces him 
in possession to become tenant, it must be the result of mis- 
representation of law, or fact, or both; and it will require 
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but slight proof to dissolve the relation of landlord and 
tenant.” * * * * a 
‘And, I take it, it matters not whether the deception prac- 
ticed originates in voluntary falsehood or in simple mistake, 
for the immunity it confers springs not so much from the fraud 
of the usurper, as from the wrong which the deception would 
otherwise work on the rights of the lessee. See also 

Miller vs. McBrier, 14 Serg. & R., 382. 

Hamilton vs. Marsden, 6 Birm., 45. 

Thayer vs. United Brethren, 8 Harris 60. 

After stating estoppel against one entering under lease. 
“But if the lessee were in possession at the time the lease was 
executed, he may resist recovery by proving that he accepted 
the lease by mistake &c.” ” * This is allowed 
because the landlord, if he fails, is not in a worse condition 
than he was before the lease.” See also 

2 John. Ca. 353. 
Taylor’s Landlord and Ten.. p. 546, §705, 707. 


The following are quoted and cited to show the utter futili- 
ty of instruments exacted by persons holding relations which 
give them unequal advantage or undue influence. It will be 
seen that the “bounty” in this lease proceeded from the daugh- 
ter to the father, from the client to the lawyer, from the cestwi 
que trust to the trustee. 


Undue Influence. 

The following quotations are from the notes of Huguenin 
vs. Beasely, in Leading Cases in Equity: 

1. “In many cases the court, from the relations existing be- 
tween the parties to the transaction, infers the probability of 
undue influence having been exerted. And in such cases the 
court watches the whole transaction with great jealousy, not 
merely for the purpose of ascertaining that the person likely 
to be su influenced fully understood the act he was perform- 
ing, but also for the purpose of ascertaining that his consent to 
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perform that act was not obtained by reason of the influence 


'.+ possessed by the persun receiving the benefit; not that the 


influence itself, flowing from such relations, is either blamed 
or discountenanced by the court; on the contrary, the due ex- 
ercise of it is considered useful and advantageous to society ; 
but this court holds, as an inseparable condition, that this in- 
fluence should be exerted for the benefit of the person subject 
to it, and not for the advantage of the person possessing it.” 

Hogton vs. Hogton, 15 Beav., 299; and see 

Cooke vs. Lamotte, ib., 234. | 


As to the Relation of Parent and Child. 


2. “Courts of equity, although there is nv very great evi- 
dence of undue influence, will always look with a jealous eye 
upon donations from a child to a parent, especially where 
the child has just come of age, and will set them aside if any 
advantage has been taken by means of the exercise of paren- 
tal authority. 

Cocking vs. Pratt, 1 ves., 401: 

Baker vs. Bradley, 2 Sm. & Giff., 531. 
7 De C. Mac. & G. 597. 

Wright vs. Vanderplank, 2 K. & J., 1. 
8 De G. Mac. & G., 133. 

Potts vs. Burr, 34 Beav., 543, 552. 
Davies vs. Davies. 4 Giff., 417, 

King vs. King, 3 Jur. N. S., 609, 611. 
Chambers vs. Crabbe, 34. Beav., 457. 


3. “It is well settled that when a son or daughter 
has just come of age, and is subject to the paren- 
tal control and influence, there is not only a confidential re- 
lation, but ground for an inference that a power existed which 
the parent could not legitimately exercise except for the good 
of the child, and a court of equity will, therefore, unhesitating- 
ly set aside any gift or contract to which both are parties, aud 
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by which the child’s position is changed in any material re- 
gard for the worse. 

Bergen vs. Udall, 31 Barb., 9. 

Taylor vs. Taylor, 8 Howard, 183. 

4, ‘“ But the burden of proof is throughout on the parent, 
and he must show not only that the child was not unduly in- 
fluenced, but that he thoroughly understood what he was do- 
ing which will not be inferred from evidence that he heard or 
read the provisions of the instrument, unless their actual and 
prospective bearing was fully explained, or they are so plain 
and obvious as to speak for themselves; see Houghton vs. 
Houghton, 15 Beavan, 270; Greenfield’s estate, 2 Harris, 
489, 507. It is more eminently a case for the application of 
Lord Eldron’s doctrine that the question is not merely wheth- 
er the donor knew what he was doing, but how the intention 
was produced; Berger vs. Udall, 13 Barb., 9, 340; ante 1167; 
Huguenin vs. Baseley, 14 Ves. 273, also Leading Cases in 
Equity, p. 1165. Lord Chancellor Eldon: ‘With regard to 
the interests of the wife and children of the defendant, there 
was no personal interference upon their part in the transac- 
tions that have produced this suit. If, therefore, their estates 
are to be taken from them, that relief must be given with the 
reference to the conduct of other persons; and I should 
regret that any doubt could be entertained, whether it is not 
competent to a court of equity to take away from third per- 
sons the benefits which they have derived from the fraud, im- 
position, or undue influence of others. The case of Bridge- 
man vs. Green, 2 Ves., 627, is an express authority, that it is 
within the reach of the principles of this court, to declare that 
interests so gained by third persons, cannot possibly be held 
by them; and Lord Hardwick observes justly, that if a per- 
sun could get out of the reach of the doctrine and principle 
of this court, by giving interests to third persons, instead of 
reserving them to himself, it would be almost impossible to 
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ever reach a case of fraud. In that instance, therefore, the 
-“ interest of the son was considered us capable as being affected 
by the decree as the interest of the father. The case after- 
wards came before the Lord Commissioners; and Lord Chief 
Justice Wilmot expressed himself thus: ) 

5. ‘There is no pretense that Green’s brother, or his wife, 
was party to any imposition, or had any due or undue influ- 
ence over the plaintiff; but does it follow from thence that 
they must keep the money? No. Whoever receives it must 
take it tainted and infected with the undue influence and im- 


position of the person procuring the gift: His partitioning. 


and cantoning it out amongst his relatives and friends, will 
not purify the gift, and protect it against the equity of the 
person imposed upon. Let the hand receiving it be ever so 
chaste, yet, if it comes through a polluted channel, the obliga- 
tion of restitution will follow it. 

Bridgman vs. Green, Wilm., 58, 64; 

S. C., 2. Ves., 627, and see 

Goddard vs. Carlisle, 9 Price, 169; 

Schoolfield vs. Templer, Johns., 155; 

Smith vs. Kay, 7 Ho., L. Ca., 750. 

6. “On the other hand, when the child’s position is altered 
for the worse, while the parent is unduly benefitted, the onus 
is on the latter, and it will not be enough for him to show that 
the instrument was read to the child. and executed by the 
latter without objection, unless it also appears that he had a 
disinterested adviser, who was competent to explain the legal 
effect and consequences of the deed. 

Houghton vs. Houghton, 15 Beavan, 278. 

7. ‘In Slocum vs. Marshall, 2 W. C. C. R. 397, a daughter 
conveyed the reversion in a tract of land to her father, who was 
the tenant for life. She resided in his house at the time, and 
was about to be married, but the grant which was alleged to 
have been made on the faith of an oral declaration of trust 
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was not made known to her intended husband. Washington, 
J., said, “that the trust could not be proved as such, consistently 
with the statute, but that it was, notwithstanding, clear under 
the evidence, that the daughter had been impressed with the 
belief that the conveyance would promote her interests, and 
not less clear than prejudicial. Such transactions wer2 viewed 
with jealously by a court of equity, and the one in question 
must be set aside, although there was no reason for supposing 
that the father intended a fraud, or had any other than a fair 
intention, which he had been prevented from carrying out, 


by death. 


8. “It was held in like manner in Bergen vs. Udall, 31 Barb .. 


9, that where a daughter, immediately upon her arrival at law- 
ful age, makes a volutary conveyance for the benefit of her 
father, the transaction will be examined with the most jealous 
scrutiny, and the person relying upon the conveyance must 
show affirmatively, not only that she understood its nature 
and effect, and executed it voluntarily, but that her intention 
did not result from misrepresentation or mistake, or from the 
parental control and influence. 
Boyd vs. Boyd, 16 P. F Smith, 283, 293. 

9. “Near Relatives.—The principle is the same when the 
members of a family are so placed that one of them stands in 
loco parentis to another, or can exercise a controlling power 
over him; Long vs. Mulford, 17 Ohio, N. S. 484, 502. 
Moreover, if the relation between persons who are of the same 
blood, is not necessarily one of confidence, it may readily ac- 
quire that character, when they are dealing with property in- 
herited from a parent or common ancestor. They are conse- 
quently under a mutual obligation not merely to say or do 
nothing that is calculated to mislead, but to give such coun- 
sel as would presumably proceed from a third person who 
was equally concerned for all; Ante, Brock vs. Berry, 2 
Gill., 83, 103; Hunt vs. Hunt, 2 Beasely, 161; Dunnage vs. 
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White, Swanston, 138; Haney vs. Mast, 8 Beavan, 439, 
Coutts vs. Ackworth, 8 Eq. L. R. 558; Long vs. Long, 9 


| Maryland, 461; Todd vs. Grove, 33 Id. 183, Sears vs. Shafer, 


2 Selden, 272; Dunn vs. Chambers, 4 Barb., 376, 381; Stew- 
art vs. Stewart, 7 J. J. Marshall, 183; Rutherford vs. Huff, 
4 Desaussure, 350; Kennedy vs. Kennedy, 2 Ala., 571; 
Boney vs. Hollingsworth, 23 Id. 690; Doughty vs. Doughty, 
3 Halstead, 227, 292; Gordon vs. Gordon, 3 Swanston, 400; 
Long vs. Mulford, 17 Ohio, N. S. 484, 504; see vol.1, 252. 
It is not enough under these circumstances to aver that the 
proposition came from the complainant, if it was one which the 
respondent should have rejected from a sense of propriety and 
justice; Kenaedy vs. Kennedy. 2 Alabama, 571; M’Cant vs. 
Bee, 1 M’Cord ch. 383; Doughty vs. Doughty; Dunn vs. 
Chambers. “The double relationship, in the case last cited 
which the parties bore to each other as kinsmen and joint re- 
cipients of their grand tathers bounty, should have prompted 
the defendant, instead of profiting by the recklessness and im- 
providence of his cousin, to take measures more effectually to 
secure the property for his benefit.” 

10. “In Sears v. Shafer, 2 Selden, 268, a father gave a pecuni- 
ary bequest to his daughter, and devised his real estate to his 
sons without words of inheritance. They induced their sister to 
release her reversionary interest without consideration, and 
the instrument was set aside after the lapse of twenty-six 
years, at the instance of her children, it appearing that she 
was in feeble health at the time, and had died soon afterwards. 
Gridley, J., said: “The relation which the Shafers, who pro- 
cured the execution of the release, bore to Elizabeth Sears, 
was that of brothers. They were executors of their father’s will 
and the trustees of the legacy bequeathed to her, and were 
the habitual and confidential advisers of their sister, who was 
then a widow and in ill health. It is scarcely possible to 
imagine a more intimate and influential position than that 
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held by Daniel, one of the brothers, towards his sister at the 
time when the release was executed. She was accustomed to 
rely on his advice in all her business matters, and_ to follow it 
implicitly. This influence on the one side, and a yielding 
compliance on the other, was increased by the circumstances 
in which Mrs. Sears was placed during the last part of ber 
life.” 


11. “In requiring this, courts of equity act irrespective of any 
admixture of deceit, imposition, over-reaching, or other positive 
fraud. As it has often been said, the principle stands inde- 
pendently of such elements of active mischief. It is founded 
upon a motive of general policy, and is designed to protect 
a party, so far as may be, against his own over-weening con- 
fidence and self-delusion, the infirmities of a hasty judgment, 
and even the impulses of a too sanguine temperament. It has 
been beneficially applied to those confidences which owe their 
birth tothe relation of parent and child, guardian and ward, 
trustee and cestui que trust, and above all, attorney and client 
To guard against the strong influences which these connections 
are so apt to originate, the law not only watches over the trans- 
actions of the parties with great and jealous scrutiny, but it of- 
ten declares transactions absolutely void, which between oth- 
er parties, would be open to no exception. ‘This is emphati- 
cally true of the relation of client and attorney, and to persons 
standing in a situation as quasi guardians, or confidential ad- 
visers. Many of the cases establish the doctrine that, while 
these connections exist in full vigor, the adviser shall take no 
benefit to himself, from contracts or other negotiations with 


the advised; Hatch vs. Hatch, 9 Ves., 297; Wood vs. 
Downes, 18 Ves., 126: De Montmorency vs. Devereux, 7 
Clark and Finnelly, 188; a doctrine intended to supercede 


the necessity of any inquiry into the means used or the exer- 
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tion or influence in any particular case, which is often diffi- 
cult if not impossible from the very nature of things. 


Welles vs. Middleton, 1 Cox., R., 125. 
Wright vs. Proud, 13 Ves., 137. 


12. “A judicious writer on this subject has observed, that 
equity does not so much consider the bearing and hardship of 
this doctrine upon particular cases, as it does the importance of 
preventing a general public mischief, which may be brought 
about by means secret and inaccessible to judicial scrutiny, 
from the dangerous influence arising from the confidential re- 
lation of the parties. 


1 Story Eq., Sec. 311. 
Morse vs. Royal, 12 Ves., 375. 


13. “Principal and Agent.--The relation of principal and 
agent is akin to that of attorney and client, and like it, implies 
the existence of aconfidence which renders it incumbent on the 
agent to show that this power was not abused: 


Brooke vs. Berry, 2 Gill. 83, 103. 

Condit vs. Blackwell, 7 C. E. Green, 481. 
Brown vs. Post, 1 Hun. 304. 

Todd vs. Grove, 33 Maryland, 183. 

Persh vs. Quigleg, 7 P. F. Smith, 247, 273. 
Comstock vs. Comstock, 57 Barb. 473. 
Uhlrick vs. Mulke, 60 IIl., 230. 


14, “Trusteeand cestui qui trust.— Although a trustee is not 
precluded from purchasing the property which has been con- 
fided to his care from the cestui qui trust, such transactions are 
rigorously scrutinized, and will be set aside, unless they are 
shown to be entirely fair, and for a full and adequate consider- 
ation; see McCant vs. Bee, 1 McCord Ch. 383; Crocker vs. 
Pierce, 61 Maine 58; Dennis vs. McCagg, 32 IIl., 429; Bu- 
ell vs. Buckingham, 16 Lowa, 284; Coffee vs. Ruffin, 4 Cold- 
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well, 427; Pairo vs. Vickey, 37 Md., 467; Smith vs Town- 
send, 27 Id., 388. It is accordingly well settled that “to sup- 
port a purchase of the trust estate by a trustee from the cestuz 
que trust, it must appear that the trustee thoroughly divested 
himself of that character in the transaction, and entered into 
a new and distinct contract with the cestui qui trust, that per- 
son having the fullest information on every subject.” There 
must be no fraud, no concealment, no advantage taken by the 
trustee of information acquired by him in that character; Smith 
vs. Townsend, 27 Md., 388. For like reason the court will 
not suffer a settlement or compromise between a trustee and 
cestui qui trust to stand unless it appears to be fair and ade- 
quate; McCant vs. Bee; Crocker vs Pierce 57 Maine, 68. 

‘This rule applies not only to trustees in the strict and tech- 
nical sense of the term, but to assignees and commissioners in 
bankruptcy, executors, etc. In short, to everyone who holds 
the property of another, or property in which another is inter- 
ested, and is under an obligation to manage it for him, or ap- 
ply it for his use; Vol. 1, 226. See McCant vs. Bee. 

15. ‘A grant or contract obtained by fraud or undue infilu- 
ence is invalid, not only between the parties’ but as it regards 
third persons. One who knowingly profits by a wrong be- 
comes particeps criminis, however innocent he may have been 
in the first instance. If A, by any of the forms of imposition 
induces B to bestow his property on C, the latter cannot enforce 
the gift although he took no part in the means by which it 
was procured. Whelan vs. Whelan, 3 Cowen, 537; Irvin vs. 
M’Keen, 3 Wharton, 347; Gordon vs. M’Carty, Ib 407. In 
Gordon vs. M’Carty, a surety was not allowed to set up a re- 
lease that had been procured by a fraud to which he was not 
privy: and where an assignment for the benefit of creditors 
contained a fraudulent provision, that the fund should be ap- 


propriated in the first instance, to the payment of an alleged 


debt to one who had no claim against the assignor, the court 
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set the whole aside; Irvin vs. Keen; and it may be said in 


--veneral that no one, be he near or remote, can justly found a 


claim of title on a voluntary instrument which is not the well 
understood act of the donor’s mind. 

Cook vs. Lamotte, Russells appeal, 25 P. F. Smith, 

265: ante 1189. ? 

Whelan vs. Whelan. 

Dabney vs Cockburn, 1 Mer., 644. 

Bennett vs. Wade, 1 Dickens, 84. 

As to the Relation of Legal Adviser and Olient. 

16. “Courts of Equity have always acted strictly up to this 
rule, that a solicitor can, by act inter vives, take nothing for 
his own benefit from his client pending a suit, save his demand, 
or indeed at any time while the connection between them sub- 
sists, with the influenve attending it: for though the transac- 
tion be as righteous as ever was carried on, it is the settled 
law that the connection must, as in the case of guardian and 
ward, be bona fide dissolved before he can take anything be- 
yond his regular fees.” 

Proot vs. Hines, Ca. T. Talb., 116; 
Walmesley vs. Booth, 2 Atk., 25. 
Draper’s Company vs. Davis, 2 Atk., 295. 
Oldham vs. Hand, 2 Ves., 259. 

Welles vs. Middleton, 1 Cox, 112. 

44 Bro. P. C. 245. 

Newman vs. Payne, 2 Ves., Jun., 199. 
Hatch vs. Hatch, 9 Ves., 296. 

Wood vs. Downes, 18 Ves., 120. 
Strachan vs. Brandon, there cited, p. 127. 
Moore vs. Prance, 9 Hare, 299. 

Re Ingel, 21 Beav., 275. 

Walker vs. Smith, 29 Beav., 394. 

Re Holmes Estate, 3 Giff., 337. 

O’Brien vs. Lewis, 4 Giff., 221. 
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Gardener vs. Ennor, 35 Beav., 549: and see 
Osmond vs, Fitzroy, 3 P. Wms., 129. and note. 
Bridgman vs. Green, 2 Ves., 627. 

Wilm. 58. . 

Norton vs. Relly, 2 Edn., 286. 

Wright vs. Proud 13 Ves. 136. 

Purcell vs. McNamara, 14 Ves., 91. 

Collins vs. Hare, 1 Dow & C., 139 
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Constance vs. Cunningham, 13 Beav., 303. 
King vs. Smith, 21 Beav. 522. 
17. ‘Much more may be required where one accepts a ben- 

efaction from another, who is subject to his control or influ- 
ence, and it may then be incumbent on the donee to show that 
he did not induce or prompt the act, and that it was the spon- - 
taneous and unforced growth of the donors mind. If such 
evidence be not adduced, and the gift is out of proportion of 
the givers means, or will be prejudicial to those who have a 
paramout claim on his bounty, a chancellor will infer that it 
is the result of undue influence, although there may be no di- 
rect proof. See 

Brook vs. Berry, 2 Gill., 83, 100. 

Rhodes vs. Bate, 1 Ch., Appeals 252, 261. 

Greenfields Estate, 2 Harris, 489, 506 

Dunn vs. Chambers, 4 Barb., 376. 

Sears vs. Shafer, 2 Seldon, 272. 

Casborne vs. Barham, 2 Beavan, 75, 

Bergen vs. Undall, 31 Barb., 9, 34. 

Mason vs. Ring., 3 Abbott App., Dec., 211. 

Lee vs. Pearce, 68 North Carolina, 76. 

Conant vs. Jackson, 16 Vermont, 335, 350 
Long vs Mulford, 17 Ohio, N. S. 484, 505. 


Cooke vs. Lamotte, 15 Beav., 234. 
Wilkinson vs. Fowkes, 9 Hare, 592. 


| 
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18. “The principle rans through all the various relations, 


4 where from disparity of years, intellect or knowledge, one of 


the parties to the contract has an ascendancy, which prevents 
the other from exercising an unbiassed judgment. It may 
therefore, apply as between parent and child, gnardian and 
ward, husband and wife, counsel and client, and finally where 
a spiritual pastor, or direetor, is dealing with a member of 
his flock or congregation, whom he has taken peculiarly in 
charge. See 

Marsh vs. Tyrell, 2 Haggard, 187, 186. 

Houghton vs. Houghton, 15 Beavan, 278, 299. 

Todd vs. Grove. 

Rockafellow vs. Newland, 57 Illinois, 186, 195. 

Garvin vs. Williams, 44 Missouri, 465. 


Ratification. 


19. *‘It is, nevertheless, essential to the validity of such a 
ratification that the undue influence should have ceased, and 
that the complainant should be cognizant of his rights, and 
that he might avoid the act which he adopts; Bergen vs Udall 
31 Barb, 9,33; Boyd vs. Hawkins, 2 Dev. Eq., 215; McCor- 
mick vs. Malins, 5 Blackford 509; Fisk vs. Miller, 1 Hoff- 
man Ch., 267, 281; Long vs. Mulford, 17 Ohio, N. C. 484, 
500. Inthe absence of proof, the presumption is that the 
relations of the parties are unchanged, and that the confirma- 
tion isdue to the cause that induced the original transaction. 
It should not, moreover, be taken for granted, that one who 
has executed a formal instrument knows that the doors of 
a court of equity stand open for his relief, and it ison the con- 
trary more reasonable to suppose that he regarded the original 
contract as constituting an obligation from which there was no 
escape; See Butler vs. Haskell, 4 Desaussure, 651, 696. In 
this case, the chancellor cited and relied on the English au- 
thorites as establishing, that to render the confirmation valid, 
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it must appear that the claimant was free from the necessity, 
overbearing influence, or blind confidence which induced the 
original agreement; that he was aware that he was not 
bound by it, but might be relieved; and nevertheless chose de- 
liberately to abide by what he had done in the first instance; 
See Murray vs. Palmer, 2 Schoales & Lefroy, 474; Ardglass 
vs. Muschamp, 1 Vernon, 117; Deloraine vs. Brown, Ib. 633; 
McCant vs. Bee, 1 McCord Ch. 483; Crow vs. Ballard, 3 
Beavan, 237., or as the principle has been elsewhere stated 
he must not only be acquainted with the facts, but aware how 
those facts would be dealt with, if brought before a court of 
equity; the Hoffman Steam Coal Company vs. the Cumberland 
Coal Co., 16 Md. 456; the Cumberland Co. vs. Sherman, 20 
Id. 117; Pairo vs. Vickery, 37 Id., 469,687, Vol. 1, 237. 


Lapse of Time. 


20. *‘ But the bar is not an inflexible one, like that arising 
from the statute of limitations; and where the party is not 
emancipated from the undue influence during his life, or has 
not sufficient time to institute legal proceedings, and the right 
descends at his death on his infant heirs, the court may in the 
exercise of a just discretion afford relief after twenty-one 
years, or a greater lapse of time; Sears vs. Shafer, 2 Selden, 
268, 275; Long vs. Mumford, 17 Ohio, N. S. 484, 508. And 
it is not less true of acquiescence than it is of confirmation, 
that the defense will not avail, unless that the party knew 
that he was injured, and that he might have a remedy; Sears 
vs. Shaffer; Fisk vs. Miller, 1 Hoffman Ch., 267, 281; Long 
vs. Mulford; Pairo vs. Vickery, 37 Md., 447, 489.” 


hr 
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A letter written by Mrs. Laughlin to her father January 3, 
1858, inclosing ‘‘a statement of the sums paid by Diamond 
Place for her redemption,” speaks of the debt as one thorough- 
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ly understood between them. It is entirely evident, however, 
that Mrs. Laughlin was in total ignorance of the true state of 
the account. The additional sums “incurred in the course of 
litigation,” doubtless remained unknown quantities. We have 
already seen what were the amounts and when, how and by 
whom paid. 


It is also evident from this letter that Mrs. Laughlin had 
become distrustful of the intention of her father in respect to 
her property. In making a touching appeal to him she makes 
delicate allusion to the three things which she knew to be po- 
tent in influencing her father to withhold from her that which 
she had paid for. She uses, in closing this letter, the follow- 
ing language: 


“Papa, I have lived the best years of a somewhat saddened 
life on this place; my love, my time, my taste, have all been 
exercised in beautifying it. It is one of the blessings God 
gave me in lieu of loving children. Can you imagine, you 
who are so much calmer, and colder, the blow you inflict upon 
me by wishing to make me a mere tenant at will, and taking 
from me all further interest in my old, dear home, and caus- 
ing your heirs to look upon me as an interloper, who lives too 
long? For you it may be well; for me, I know that God will 
not leave me quite desolate, if I try to do right. I have not 
thought much of money except sometimes to give a little for 
books and flowers, or what was pleasanter for me than even 
them, to make a sad heart lighter. I did not wish that or 
anything from you, but what little love you could spare me 
from others. I felt secure in your sense of justice, and never 
dreamed that you could, so soon as my body was cold, wish 
to turn upon the world the husband whv loves and protects 
me, or the orphan children I sheltered in my heart and home, 
for the sake of those who are nothing to me, and may one 
day prove nothing to you. 


[ 72 ] 


I did not marry an extraordinary genius it is true, but my 
husband is above most men in purity of purpose, uprightness 
in dealing and tenderness of heart. No distrust, implied or 
spoken, can do anything but draw me nearer to him. I only 
trnst that all those in whom vou are now so deeply interested 
may show themselves as worthy of your esteem. Please let 
me hear from you, as soon as convenient, your decision in’ 
regard to the subject of this letter. I hope you are constant- 
ly improving in health. | 

Farewell, 
Your Daughter, 
FiLoripa D. LAUGHLIN. 

P. S.—If you prefer we can give you a New Orleans ac- 

eeptance for the balance due you, payable next fall, 


Certainly the foregoing letter dovs not give any support to 
the idea that she voluntarily accepted the provisions of the 
lease in lieu of her property. 


There never has been an hour, since it was known to the 
complainant that her father had violated his trust and taken 
away from her, or attempted to do so, that which he had kept 
under the pretense that he did so merely to keep her property 
‘‘separate” and to secure her “against any misfortune that even 
the most prudent are liable to.” There never has been. an 
hour in which she yielded assent to the act except involunta- 
rilv, as something she could not prevent. 

On page 15, of the bill, is a statement relating to a sugges- 
tion made by Jos. E. Davis to Mr. E.C. Laughlin that the 
latter should purchase the property, See bill page 15. 

The following letter indicates an apprehension that the gross 
injustice which he had done his daughter might lead to an ef- 
fort for relief after his death, in spite of his well considered 
device for estopping it. Whether that, or a desire to secure 
another acknowledgment of his paramount title influenced him 
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cannot easily be determined, nor is it important to do so. We 
shave seen how easily such evidences will be brushed away. 
This is his letter: 

VicksspurG, Miss., Jan. 25th, 1869. 
My Dear Daughter: 

Your letter by Jeff Laughlia has just been receiv ed, in 
which you request an immediate answer. In my suggestion 
to Mr. Laughlin I was influenced by the consideration that in 
the course of nature my life was drawing to a close, and the 
propriety of having all the affairs of this life so arranged as 
to have no difficulty with others, in settling my affairs after I 
was gone. It is unpleasant to have business affairs with our 
relations. 

I wish to make the terms as easy and satisfactory as they 
can be made. Before the war I considered the place worth 
one hundred dollars per acre—that price I refused for the 
Hurricane, and since sold it to B. Montgomery and sons, for 
seventy-five dollars per acre, ona credit of nine years, they 
paying interest of six per cent. in coin. I suppose that the 
Diamond Place would be worth half of what it was before 
the war. I know it is the best place in Mississippi of its ex- 
tent. I wish to make the terms easy, as I wish the family to 
continue the owners. I should be pleased to hear any sug- 
gestions from you and Mr. L., and after due consideration of 
the matter, it might be well for you to come up, as I should . 
be very glad to see you, apart from business matters. We 
are all in our usual health—Lize very much occupied with 
her opera. 

I have found Home Studies of the Bible interesting and 
instructive, and have furnished the evenings reading since you 
sent them to me, and have felt ready to say, with Agrippa, 
“thou almost persuadest me.” 

With affectionate regard, 
Your FATHER. 
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P. S.—I notice in your letter the remark that I need not 
anticipate any objection or opposition from you. IL was very 
far from supposing there could be any, but on the contra- 
ry suppose that it would be entirely in accordance with 
your wishes, as your rights would not be affected. 


This letter was followed by a prompt answer from Mrs. 
Laughlin, dated January 29th, 1869, as follows: 


DIAMOND PLACE January 29th, ’69. 
Dear Papa:— | 


I read with painful surprise your reply to my letter 
with regard tothe purchase of the place. The terms you pro- 
pose being such as are so far beyond any possibility of our 
meeting, I must suppose you did not wish us to become its 
owners. It appears to me that no one in his senses would for 
a moment, think of giving sixty thousand dollars for a place, 
that twenty years ago, when twice as valuable both by levees 
and negroes, sold for twenty-eight thonsand. 

I cannot understand, Papa, how it isthat you have seemed 
to wish that all and every other relation should be enriched 
either at my expense, or with a perfect indifference to my feel- 
ings. I cannot see why Dr. Mitchell’s family, even those who 
have no mere claim on you than other distant connections, 
should prove always the principal and favorite recipients of 
your favors. It may be right, it may be natural or consistent, 
but I have neither the brains or heart to comprehend it. 

The Adams Place, as tinea one forall planting purposes, is 
offerd for sale to Maj. Barr for sevent2en thousand dollars, 
by the family. I believe the proposal will be accepted. 

It has been one of my fondest wishes to have a right to be 
buried here, which of course is now impossible. I should not 
like for the sake of any family, to see my husband a drudge 
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the remainder of his life, nor feel that when I die his interest 
here, dies with me; but there seems no other alternative, un- 
less he uses his slender means in the purchase of a home 
somewhere else and leases out this. I have no other interest 
nor wish any that is not bound up with his. Of course, as 
the place is yours, you can dispose of it as you will; but papa 
it appears to me that I should prefer when my eyes are clos- 
ing on this life, to have made some heart into whom my own 
flowed, happy, than to have rendered remoter ones rich. You 
are the judge; I have no more to add, except that I hope 
God will bless you here and hereafter, which is the best— 
the only best which can come to any one. 
Farewell, 
As ever your affectionate daughter, 
FLORIDA. 


Again on Feb’y 12th, she writes a letter full of tender af- 
fection and remorse that she had written him as she had done 
in her last. 

DIAMOND PLAZE, Feb 12th, 1869. 
Dear Papa— 

I have been very much pained by the thought, that I 
had imposed upon yon the necessity of writing, a habit, I was 
aware that you had sometime ago, abandoned. I am the 
more sorry, inasmuch as you were not well. TI hope you will 
forgive my unintentional fault. 

In reference to Dr. Mitchell’s family, for whom I have 
never entertained any but kindly feelings, especially toward 
my sister’s childen, who have ever been tenderly regarded by 
me; I think also, by all in whom [ have any interest. I 
had heard however, that in your will, you had assigned this 
place to Jo. Mitchell; and as I hardly suppose any woman 
would like to know that at her death, her husband would be 
dispossessed in favor ofany other relative, however near or 
dear, I could not but be hurt. It has been Mr. Laughlin’s 
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dearest wish, to purchase the home so long endeared to us. 
When your proposition was made and he had a hope that the 
terms would not prove beyond any prospect of fulfilment, it 
was to us both a very great gratification, but, papa, there is 
not a possession on earth, that would atone to me, if it had 
cost you a moment’s pain. I know you will believe this, as 
my whole life has shown its truth. 


I may be morbid in feeling; may often err in judgment 
and true knowledge, but not because I fail to find the true 
source and issue of both. One, even of an imaginative and 
sensitive nature, can scarcely have lived to my years without 
some sort of chart or rule of life by which to judge them- 
selves and others. Mine may, I often think it has been, un- 
trustworthy, but it was the best I could find. Some- 
where, papa, we shall find one better defined, aud on my part 
more perfectly followed; but not yet, not here. 


I have you in my prayers always, and should the night fall 
first on the one or the other, let us try to be ready for it. It 
is the only hope for you, the only one for me, for us all. I 
think in one thing at least, I can from the depths of my soul 
say, ‘‘I have coveted no man’s silver or gold or apparel ;” but 
I have coveted what is of far greater value, an undistrusted, 
undistrustful affection. 


Papa, do not consider all this mere morbid feeling. It is 
the cry of every human heart, that longs to do right, and yet 
not live quite alone. I should have written by Jeff yesterday, 
but did not know in time that he was leaving. I had a kind 
letter from Cousin Hugh lately. He is busy with contracts 
for the year’s labor; but the same true and manly heart shines 
in every line. 


Mr. Laughlin is still in the same unsettled condition, as ne- 
groes demand exorbitant wages and are ready to revolt at 
any moment. Please give my love to Lize and other mem- 
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bers of the family God bless you papa. Let me know if 


you are quite well by J—. 


Ever your affectionate daughter, 
FLORIDA, 


Without having received any answer she writes again on 

July 26th, 1869, as follows: 
DIAMOND PLACE, July 26th, 1869. 

My dear father: 

I have not written to you for sometime past, not because 
I had no wish to do so, but that it seemed to me, from the 
tone of your last letter, you intended our correspondence to 
cease. Why, Ido not understand, for certainly I never 
dreamed that what I said in regard to the sale of the piace, 
could possibly displease you. IfI mistook your words, I 
hope you will forgive me; for I cannot think, without pain, of 
your going on a long journey, dissatisfied with or disappointed 
in me. I know you do not understand me very thoroughly, 
Papa, nor never did nor will; but, I am the greater loser 
thereby, as it withholds from me your confidence. Something 
in me always revolts against explanations of my motives and 
feelings, when I think either have met with injustice; and 
this has often caused me great distress. If this be a fault, it 
is one so thoroughly engrafted, as to leave me no hope of its 
eradication; but I write only to say dear papa, that I hope 
you may have a pleasant trip and return refreshed and invig- 
orated. I had a letter from Lize a day or two ago, which I 
will answer soon, hoping in her reply to hear of your safe ar- 
rival in Kentucky. 

May God bless you, dear papa, and keep you well, in which 
prayer Mr. Laughlin unites with me. 

As ever affectionately your daughter, 

FLORIDA. 
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Certainly these letters leave no room or necessity for ex- 
plaining why she did not assert and pursue her rights in the 
courts against her father. She evidently thought herself pow- 
erless and remediless. She evidently believed that the state 
of the title and written documents interposed an insuperable 
barrier, even if the habit of a life-time of obedience and sub- 
ordination to his powerful will, and her exceptional devotion ° 
to her father, had not prevented. 

In the outset of this argument we premised that the issue 
was whether or not Joseph E. Davis bought in the Diamond 
Place for his daughter, Mrs. Laughlin. In the full blaze of 
light thrown over this question by all the testimony, let us now 
return to its consideration. Already the value of each fact or 
classes of fact have been commented on as they have beea in- 
troduced. The task now before us is to look at the case in its 
entirety with reference to that isswe. 

Proof of the making of that agreement by witnesses who 
heard ft would perhaps be the most direct evidence, but cer- 
tainly not the most conclusive. Witnesses to a single and 
isolated fact may be mistaken or testify falsely. Witnesses to 
hundreds of independent facts constituting a course of dealing 
through a period of many years, and the correspondence aud 
written records of their dealings in the actual performance of 
the agreement, are not subject to the infirmities possible in the 
ease first mentioned. 

Defendant’s solicitor, seizing on the fact that we have intro- 
duced evidence tending to show the making of this agreement, 
independently of the absclute proof of its existence by subse- 
quent dealings, resorted to a very common mode of argument, 
which has the appearance of being a most thorough examina- 
tion of the evidence in detail. The practice has not unfre- 
quently succeeded in misleading minds untrained in logical 
methods. Most lawyers are familiar with the arguments and 
even the catch-words by which they are introduced. They 
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begin somewhat after this style: ‘We will now examine every 


_\ piece of evidence in this case, carefully, minutely, and in detail.” 


He then proceeds to take up each separate witness or docu- 
ment, and to isolate each distinct statement from all others, 


-and when he has divided any fact, statement, clause of a docu- 


ment, sentence of a repeated conversation, expression in a 
letter, or any other integral part ofa whole history, until it is 
no longer divisible, it is held up, ridiculed as nothing, and laid 
aside with a self-congratulatory smile at the ease with which 
he is disposing of his adversary’s evidence. When all of 
it has been thus treated he speaks of the incongruous frag- 
ments, not one of which support the case of his opponents. 

In the same way one could prove that the very building in 
which this court sits has no existence. 

I would take off shingle by shingle and brick by brick, and 
holding aloft before the very eyes of admiring spectators, every 
piece of wood or stone, iron or brick cry, out, “Is this a court- 


!” toss it aside; and when the 


house?” and answering “‘No 
last stone had been removed from its place, triumphantly point 
to the heaps of broken material, obtain a unanimous judgment 
that after a most patient and thorough examination, these 
things do not constitute a court-house; and prove it to have 
been a myth, acreature of the imagination. 

Truth is one, and its philosphical investigation requires that 
it shall be viewed in its entirety. 

By the course of argument above criticized, effort has been 
made to discredit complainants case as one seeking to unsettle 
long established rights by the proof of a parol trust thirty- 
six years ago, through the medium of parol testimony; and 
the fallibility of human memory, and the possible loss of re- 
butting evidence by death of witnesses is eloquently discours- 
ed upon. 

This is indeed “a false clamor.” The testimony relating 
to the “parol trust” as it is called, though satisfactory in its 
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character, constitutes by itself, a small and unimportant part 
of the case, a mere adminicle of evidence, of a right actually 
acquired, possessed and enjoyed, of a trust, not only agreed 
upon, but actually entered on and fulfilled in all save the final 
duty of giving up the title to the cestui que trust and actual 
possession. 

One cannot fail to perceive the supreme unfairness of con-, 
founding this with a case in which the scope of the bill is to 
enforce a parol trust which had no actual visible or re- 
coynized existence,—with a trust which ought to have existed, 
but did not. 

The real scope of such a bill, would be to specifically en- 
force the original agreement, never recognized after its alleg- 
ed making, never performed in any part, and therefore resting 
necessarily on the proof of its actual creation. Its exact 
terms, its consideration, and everything connected with it, 
would have to be shown by clear and satisfactory evidence, 
before a court could enforce it. Therefore, if obscured by 
the lapse of time, even if not actually barred by some posi- 
tive statute of limitation, the court will say, we will not un- 
dertae to give life to an agreement which was _ still-born so 
long ago. It may have been cancelled by mutual consent at 
its very birth, and the means of showing that fact lost by the 
lapse of time. Such presumptions constitute the very basis of 
statutes of limitations, and the foundation of that principle of 
equity which affords repose to society by refusing relief in 
cases obscured by mists of time. 

But when the parol] agreement, parol trust, or parol gift, by 
which the estate was to pass, was so far executed as to trans- 
fer possession, actual occupation, then the same principles of 
equity come to the relief of the possessor under the parol 
agreement, and if, after the lapse of many years, the original 
owner or trustee obtains possession, or controversy should in 

any way arise as to the parol agreement, the court will listen 
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to proof of its inception and terms so far as proof van be ad- 


‘duced, merely for the purpose of determining the character 


of the possession under, or in pursuance of it. Its exact terms 
and consideration are no longer important. Satisfactory evi- 
dence of possession as owner fora great length of time is 
itself sufficient to raise the presumption that pessession was 
taken under a parol gift or a parol sale, and it would be 
wholly unimportant under which. The lawyer who would 
prate about the uncertainties attending such a question in such 
a case and call the possessor’s claim stale because of its great 
age, is seeking not only to nullify but actually to reverse the 
operation of the very Jaws and principles which he invokes, 
The same perversion was attempted in the case of Jefferson 
Davis vs. Bowmar, and others, 55 Miss. 

The parol gift under which possession had been transmitted, 
had been made ten or twelve years before the sale in this case. 
One of the learnea Judges in that case, Mr. Justice Camp- 
bell, said; 


“The precise circumstances under which appellants posses- 
sion commenced are obscured by the lapse of forty years, and 
the light of contemporaneous facts is dimmed by the great 
distance of time from which we are called on to view them 
* *  * and inthe uncertainty, if any, from the imperfect 
knowledge we have as to exactly how the possession began, 
appellant is entitled to the benefit of the just presumption, that 
he was holding as owner, from having acted so long, and 
trom the beginning, as owner’s do.” 


As to admissibility of declarations of Jos. E. Davis as tes- 
timony, Mr. Justice Chalmers said they “are not admissible on 
an issue of title, since nothing is better settled than that title 
can not be affected by the acts or declarations of a party not 
in possession, where uttered and done in his own interests, and 
not in the presence of the adverse party.” 
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But the same able judge, in enumerating the character of 
of testimony supporting title in the possessor or actual occu- 
pant, said: 

“Nineteen witnesses testify to the general repute within and 
without the family that he was owner, and to the fact that he 
was always so spoken of by Jos. E. Davis, and by the world 
at large. * - Outside the family it was not known 
that no deed had been made. Withinthe family a knowledge 
of this fact does not seem to have affected the general under- 
standing that Jefferson was owner.” 


From the above it will be seen that much of the testimony 
denounced as hearsay is admissible and important. 

The common repute in the family and among the neighbors 
—the acts and declarations of Mrs. Laughlin—her letters, the 
letters of Joseph EK. Davis, his admissions, his acts and words 
treating the debt of the Diamond Place as Mrs. Laughlin’s, his 
letters about it, and letters written at the time in due course 
of business rendering accounts, such other things as consti- 
tuted part of the res geste, relative to the possession, occu- 
pancy, and payments. 

In the case of Davis vs. Bowmar, Mr. J. Chalmers said 
‘‘ No principal is better settled than that a parol gift of land 
may ripen, by actual possession, into a perfect title. An entry 
under such a gift, though permissive and friendly in the 
popular sense, 1s hostile and adverse to the paper title in a 
legal sense—that is to say, it is an assertion of ownership in 
the occupant.” Citing Comins vs. Comins, 21 Conn., 413; 
Sumner vs. Stevens, 6 Metc., 337; Syler vs. Eckhart, 1 Binn. 
378; School Dist. vs. Blakerlee, 18 Conn., 227; Moore vs. 
Webb, 2 B. Monroe, 282; McGee vs. McGee, 37 Miss., 138; 
La Frourbois vs. Jackson, 8 Conn., 589; McCall vs. Neely, 
3 Watts., 72; Ashley vs. Ashley, 4 Gray, 197. See also 
Tyler on Eject, 864; Hunbert vs. Trinity Church, 24 Wend, 
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581; Smith vs. Teller, 1 Johns., 180; Jackson vs. Ellis, 13 
Johns., 118; Grafton vs. Grafton, 8 Smedes and M., 77; 
Cray vs. Goodman, 22 N. Y., 174; McKinney vs. McKin- 
ney, 1 A. K,, Marshall, 460; Hale vs. Glidden, 10 N. H. 

In this case complainant was not there as a donee under a 
parol gift, but as a purchaser under a parol sale, proof of 
which is fortified by proof of the payment of the purchase 
money and by written acknowledgements of the character of 
her possession subscribed by Joseph KE. Davis. 

Speaking of a parol gift, the court says in the case above 
cited: 

‘ Undoubtedly, a parol gift of land, as affording the basis 
of a title made perfect by lapse of time, may be shown by 
parol. Undoubtedly, if the death of the donor, and the 
legally imposed silence of the donor, render it impossible, with 
absolute certainty, to demonstrate the gift by showing the exact 
time, place, and words at which and by which it was made, 
we may resort to the acts of the parties, and to their declara- 
rations when adverse to their interest, or when so made as to 
become part of the res geste. 

The same rules apply to a parol sale, the advantage being 
with the latter in that the payment of the purchase money is 
an act over and above all others conclusive in its nature. See 
Sumner vs. Stevens, 6 Metce., 337. 

Similar arguments were made in the case of Davis vs. 
Bowmar founded on the invalidity of parol gifts, and the con- 


sequent subordination of the holding to the paper title. 
We quote from our brief in that case, 55 Miss., p. 751-2. 


“Their argument is that the law presumes entry in subor- 
dination to title, and, therefore, the parol gift being ineffectual 
to convey title, Mr. Davis’ entry and subsequent occupancy 
was permissive. This is known in logic as the fallacy of 
“netitio principi.” It is no answer to this criticism to reply 
that the onus is on us to show that the entry was, in its incep- 


[ 84 ] 


tiony under a claim of ownership. We have conceded it. 
We have assumed that onus. We have borne it. We have 
shown that it was so understood by both the parties. We 
have shown that its occupancy, in its inception, was accompa- 
nied by unequivocal acts of ownership. There is no distine- 
tion between his occupancy at first and afterwards. His claim 
of ownership was coincident with his entry. His entry was 
in consequence of his having acquired a claim of ownership, 

and was the act of appropriation. By such an argument as 
we are criticising every adverse possession could be convert- 
ed into a permissive one. When resort is had to adverse pos- 
session, it is because the party is without the means of show- 
ing, by proof aliunde, that he had a legal right to make the 
entry. The entry and the continuous occupancy are not sep- 
arate things, either in law or fact They constitute, in law 
and in fact, one continuous act. The entry is but the begin- 
ning of the oceupaney. The attempt to separate them into 
two distinct acts and facts is the purest sophistry. To say 
that, “the character of the occupancy must be interpreted by 

the character of the entry, and the latter not by the former,”’ 
is an ingenious and plansible, but specious manner of saying 

that an occupancy must not be judged of by its own visible 
character when it begins, but that there must be proof aliunde 
to show why and how it begun. We sry that, like all other 
facts, it may be shown either way. If we show a parol gift 

first, we thereby show the nature of the entry, and thus de- 

termine the character of the occupancy begun in pursuance of 
it. If we show an occupancy bearing in its inception all the 

characteristics of ownership, we then show its character, in- 

cluding the entry, which is but the beginning of it, by its own 

visible, inherent, and inseparable properties. The latter is the 
direct proof, the former is showing the cause of the entry; 
and, judging of it as an_ effect by the character of the cause; 
both modes are equally admissible and equally effectual. We 
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have resorted to both, and our proof is compounded of the 


. multiplied strength of these factors.” 


The above language is peculiarly applicable to the present 
case. 


In the case of Sumner vs. Stevens, 6 Metc., 336, it is said 
of a parol sale: ‘‘Had the tenant simply shown an adverse 
and exclusive possession for twenty years, he would have 
shown that the owner had no right of eniry, and that would 
have been a good defense to this action. Is it less so that the 
tenant entered under color of title? A grant, sale, or gift of 
land by parol is void by the statute. But when accompanied 
by an actual entry and possession it manifests the intent of the 
donee to enter and take as owner and not as tenant.” 


Complainant’s entry and occupancy was under an agreement 
“not void by the statute,” and is by that much better even 
than Stevens’ in the above case. 


It was argued with much vehemence that the parol agree- 
ment under which the property was purcahsed was void, and 
could not be enforced but for the allegation that Jno’a Mc- 
Caleb desisted from buying on account of and as a party to 
the agreement. 


This argument shows how far the learned counsel is from 
understanding the scope of the bill. The position is based on 
the mistake that we are now seeking a specific enforcement of 
that agreement—an agreement that is functus officio—one 
which served its purpuse—one which was complied with sub- 
stantially by allowing possession under it and receiving pay- 
ment for it—an agreement which comes into this case merely 
as part of its history. 
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The Act of February 24th, 1844, (Huch. Code, 829) pro- 
vides that “ten years actual adverse possession shall vest in the 
possessor a full and complete right and title.’ See Ellis vs. 
Murray, 28 Miss., 129. Ford vs. Wilson, 35 Miss., 504. 


But our own Supreme Court has decided as follows, as to 
trusts, such as counsel say are void: 

M. advanced the purchase money and took a deed for land 
in his own name with parol agreement to convey to J., on re- 
payment of the sum advanced. 

It was held to create a valid trust inthe following language: 

‘‘It is manifest from the whole case that, * * * the 
title was merely vested in Jones as a security. * * * 
The party could not in conscience retain the legal title under 
the agreement between the parties.” 

Decree enforcing the trust was affirmed. 

Soggins vs. Heard, 31 Miss., 427. 

In this case Heard bought land of Soggins under an execu- 
tion, but pursuant to an understanding that the latter should 
have the benefft of it. The court said: 

“It is not now an.open question, that when a party agrees 
before the sale to purchase property about to be sold under an 
execution against a party, and to give such party the benefit of 
such purchase, that the agreement is binding and will be en- 
forced. The defendant, upon the faith of such an agreement, 
may have ceased his efforts to raise the money for the purpose 
of paying off the execution, and thus preventing a sale of his 
property. It will not doto say that the party promising, was 
moved merely by friendly or benevolent considerations, aud 
may. therefore, at his option, decline a compliance with his 
agreement. Such considerations constitute the foundation of 
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almost every trust, and the trustee should be held to account 


4s nearly as possible, in the same spirit in which he crigi- 


nally contracted.” 
Such a trust would be within our statute of frauds now, 


and within that of most of the States, but not of Mississippi 
at that time. 

But, as we have already seen, the absolute invalidity of the 
agreement at the time can have no effect on complainants 
rights now. 

An agreement is one thing and the evidence of it is another. 
If not properly evidenced the law will uot enforce it, but if 
voluntarily carried out, payments made and possession held 


under it, the informalities by which it was evidenced become 


wholly unimportant. 
Lapse of Time. 


All of the foregoing remarks relating to the parol agree- 
ment are applicable to the defense attempted to be made on 
“the lapse of time.” The attentive reader will doubtless an- 
ticipate the application. Indeed, it has already been sug 
gested in that discussion. 

The lease was not a conveyance of title which we seek to 
set aside, but a mere piece of fabricated documentary evidence 
casting a cloud on the title of the complainant in possession. 
When consulted about this case it was matter for serious con- 
sideration whether we should not advise waiting until the heir 
or devisee of complainant should be sued for possession. If 
this instrument of evidence, falsifying the truth by false reci- 
tations and false acknowledgments, was acquired by undue 
influence, it was void, and can be rendered nugatory as evi- 
dence whenever introduced to establish a right. The time 
has not yet arrived when we are called on to attack it. 

But time has already destroyed many of the evidences by 
which complainant could nullify this less perishable documen- 
tary evidence and she therefore anticipates the time, and seeks 
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predicated on it against her. 

She requires no aid to establish her title, she can always 
do it. She requires no decree to enforce a trust—her pay- 
ments, possession, and lapse of time, had accomplished it 


when this instrument was exacted. She comes of her own 


accord aud in her own interest to perpetuate her perishing 
evidence in rebuttal of this sealed and recorded lease. Jos. 
E. Davis and his devisee have always known the injustice of 
their pretensions. He knew the very right of the matter. 

His letter of January 25th, 1869, shows that he foresaw this 


contest as one likely to arise when his daughter should become > 


emancipated from the ties of affection, and parental influence, 
which controlled her then. 

If the cases which were cited by defendant are read with a 
clear conception of the broad distinction between a case where 
one in possession is sought to be estopped from defending 
against a fraud perpetrated long ago and a case where one out 
of possession seeks to acquire a right alleged to have been 
withheld, or from which he claimed to have been excluded 
long ago, by frand, there can be no difficulty. 

In the very case first read by defendant’s counsel 

Badger vs. Badger, 2 Wallace, p. 87, in which the effort 
was to set aside a sale which had been made and _pussessionu 
enjoyed under it for thirty years, in part of the opinion the 
court says: 7 

‘“‘Long acquiescence and laches by parties out of posses- 
sion are productive of much hardship and injustice to others 
and can not be excused but by showing some actual hin- 
drance or impediment, &c.” 

There is, in that case, the same radical distinction ;—the 
effort to establish and enforce some old alleged right, not only 
by a party “out of possession” but by parties who were never 


whatsoever relief may be proper, to strike down now and for- 
ever the false witness, and to perpetually enjoin any attack 
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case of res adjudicata, the court advert to it as potent evi- 
dence in favor of the trustee, especially as the near kindred 


_of that complainant acquiesced in that decision. 


Wherever lapse of time has barred relief, it has been in 
cases in which recovery of something not possessed was sought. 


In the case of Hunter vs. Town of Marlboro, 2 Wood & 
M. 198, a parol trust was affirmatively enforced by decreeing 
execution of title deeds. The parol trust was disputed and 
it was insisted that after a great lapse of time (over 20 years 
in that case,) parol evidence ought not to be permitted to 
establish the trust.- The court replied: 

“If the evidence was more doubtful as to the special 
agreement by the tcwn to givea title to this land, it ought now 
to bedone atter allowing so long a possession.” 
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possessed of the alleged right, never in actual enjoyment of it 
at any time. Its entire existence including its creation had 
never been manifested by visible acts and facts, but was mere 
matter of parol testimony. It is important to observe also 
that such cases justly give rise to all the presumptions of 
possible explanations, lost by time, which are self-suggestive 
by the very nature of the one sided case made by the party 


seeking recovery. 


Iv this suit the whole history of the case is before the 
court, corroborated at every step by documentary testimony 
The history of the case, nay the very motives declar»! by 
all the parties, are so clearly shown, that the mind seeks 
for no further facts, no explanations seem to be wanting. 
Dead witnesses are talked about, but ingenuity has been un- 
able to suggest what tale they could tell, consistent with the 
known facts, which would give them a different meaning. 
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The case of Hume vs. Beale’s Ev’r., was a suit for account, 
alleging waste by a trustee of personal property forty years 
before. Tuere was absolutely no reason for the delay. The 
presumptions from the evidence seemed to be all against the 
complainant, and a full and elaborate opinion of the court is 
rendered to support that view. In the course of the opinion 
the court say: 


' “Whether the lapse of time is sufficient to bar a recov - 
ery, must, of necessity, depend upon the particular circum- 
stances of each case.” 


In that case a similar charge had been made against the 
same trustee nearly forty years before, and the decision of 
the Chancery Court was in his favor, and although not a 
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I submit that the circuit judge erred in excluding the dep- 
osition of Mrs. Laughlin, the appellant. This deposition 
will be found on page 109 of the record. On page 197 of 
the record his honor the circuit judge says in his opinion 
that ‘‘it is admitted that complainant’s testimony as to the 
understanding and agreement between her and her father as 
to the cessation of the alleged trust is incompetent, and can- 
not be considered.’’ However much the appellant’s counsel 
may have been willing to concede this at that time, no such 
concession can now be made, since the decisions of this court 
in Potter vs. Nat. Bank, 102 U. 8., and Monongahela Nat. 
Bk. vs. Patterson, 109 U.S. 

In the light of these decisions, and according to the plain 
reading of the Revised Statutes, it is clear that appellant’s 
deposition is admissible. As this suit stands, no executor 
or administrator of Jos. EK. Davis is a party to this suit, and 
therefore no judgment can be rendered either for or against 
his executors or administrators. 

It is simply a suit between appellant and a devisee. of Jos. 
K. Davis, deceased. Appellant’s case is not therefore within 
the letter or the spirit of the proviso, and her deposition is 


admissible. 


MURRAY F. SMITH, 
Attorney for Appellant. 
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BRIEF OF ALBERT M. LEA FOR APPELLEE. 


Statement of Case. 


On the 25th day of June, A. D. 1881, appellant filed her 
bill in the circuit court of the United States for the southern 
district of Mississippi against Joseph D. Mitchell, the appellee, 
and against Joseph H. D. Bowmar and Jefferson Davis, as 
executors of the will of Joseph E. Davis, deceased, and 
alleged in substance as follows : 

That she was the owner of the ‘* Diamond Bend”’ planta- 
tion, situate in Warren County, State of Mississippi; that 
she was in possession of said plantation as owner, and had 
so held it for many years; that she is the daughter of Joseph 

ft E. Davis, who died in the year 1870, and that the defendant, 
: Mitchell, is his grandson; that the said Joseph E. Davis 
left a will, a copy of which is exhibited, by the first clause 
of which he devised all of his estate to said Mitchell and his 
sister, subject to bequests thereinafter made; the second and 
third clauses of the will being as follows : 
‘Secondly. I give and devise to my danghter, Florida 
Laughlin, the estate known as the Diamond Place, containing 
about one thousand two hundred acres, for and during her 
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natural life, with full enjoyments of the profits and privileges 
thereunto belonging. 

‘Thirdly. IT give and devise tomy grandson, Joseph D. 
Mitchell, the plantation known as the Diamond Place, now 
in possession of and occupied by my said daughter, Florida 
Laughlin, who has a life-estate thereon, to hold and enjoy 
the same in fee-simple.’’ * * * 

She alleges that her father, Joseph EH. Davis, becam 
possessed of this property only through her and as her trustee, 
and she sets out circumstantially and at length the nature 
of the trust assumed for her by him, which may be stated as 
follows: In the year 1844, complainant, then the wife of 
David McCaleb, resided with her husband on this plant:- 
tion, which was then the property of said MeCaleb. The 
property was encumbered by trust-deeds executed by them 
jointly, one for $13,955.80 in favor of one Charles Jacobs, 
and one for $4,201.61 in favor of Laughlin, Searles 
& Co., commission merchants in the city of New Orleans. 
These trust-deeds, in addition to the lands, embraced a number 
of slaves. Besides these debts, McCaleb owed other large 
debts, which were pressing, and which rendered his condition 
precarious. The trustees in the Jacobs trust deed, pursuant 
to its terms, advertised the property for sale at public outery 
on the 15th day of June A. D. 1846. The express trust now 
alleged to have been assumed by Mr. Joseph E. Davis is 
thus charged in the bill: 

‘Before the appointed day the said David McCaleb had, 
without difficulty, procured the promise of assistance trom 
several of his near kinsmen, who were men of large means 
and credit, and one Jonathan MecCaleb, his uncle, who was 
much attached to his nephew, said David McCaleb, had 
promised to purchase said property at the sale, and, taking 
title in his own name, give David MceCaleb ample time and 
opportunity to work out of his debt, and repay to him such 
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amount as he should have to advance for the purpose ot 


r the purchase. Accordingly, said Jonathan MeCaleb 
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attended said sale amply prepared and fully determined to 
purchase said property in trust for the benefit of his said 
nephew. Your oratrix had, however, in the mean time, 
solicited a similar assistance from her father, the said Joseph 
I. Davis, who had consented to make purchase ior the same 
purposeand on like terms of trust to secure and hold the some, 
that your oratria and her said husband might be able in time, 
to redeem the property, except that said Joseph Ib. Davis re- 
quired that his purchase should be ta trust for your oratrix, 
his danghter, instead of David McCaleb. The latter was 
brought to give his assent to this proposed arrangement on 
the suggestion that we would be more secure in our home- 
stead and in a competent support if the title should become 
vested in your oratrix, as it would then be secure from the 
reach of any creditors of him, the said David McCaleb. On 
the day of sale the said Joseph Is. Davis and the said Jona- 
than McCaleb, attended by other of his kindred, arrived at 
the appointed place, each ready to carry out the arrange- 
ment which had been determined on; and it was not until 
after a consultation of considerable length, and with protest- 
ation of reluctance on the part of Jonathan McCaleb, that it 
was finally agreed that the purchase should be made by and in 
the name of Joseph HB. Davis, to be held for and sold to your 
oratrix, on payment of such sums, with the interest thereon, 
which said Joseph EP. Davis might be required to pay or 
assume, instead of being bid in by and in the name of Jona- 
than McCaleb, to be redeemed in hke manner by David Me- 
Caleb. But when this was agreed upon, and said Jonathan 
McCaleb withdrew from his contemplated arrangement and 
refrained from bidding, at the urgent solicitation of the said 
Joseph i. Davis, tf was upon the thoroughly well-understood 


agreement that the one arrangement was to be a substitute for 


the other, each having been designed for the sole benefit, 
assistance, and protection of your oratrix and her said hus- 
band, to secure for them the only homestead which they had 
possessed since their marriage, and the trust so assumed by 
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pledges, to do for us what others were prevented from doing, 
was at that time regarded by said David McCaleb and his 
kinsmen, as well as by said Joseph E. Davis, as imposing 
upon the latter obligation of the highest character, which 
were always fully recognized by him for several years, and 
until the happening of the event to be hereinafter narrated.’’ 


It is further averred that it was made known at the sale 
that Joseph E. Davis was bidding for his daughter, and, as 
a result, there was no substantial competition, and conse- 
quently all of the property, real and personal, was knocked 
off to him at $28,531.00, which was scarcely more than one- 
third of its value. That after the sale there was no visible 
change in the management and control of the property, and 
the said Joseph EK. Davis never, during the life-time of said 
David McCaleb, pretended te have any sort of personal or 
beneficial interest in 1t; that McCaleb died in May, 1847, and 
complainant shipped the crops of that year, as those of the 
preceding year had been shipped, to factories in New Orleans, 
to the credit of Diamond Place account ‘‘for the Charles 
Jacob judgment.’’ That in July, 1848, complainant mar- 
ried Ndmund C. Laughlin, her present husband ; that they 
continued to live on the plantation, shipping the crops as be- 
fore, applying the same, sometimes through their merchants, 
and sometimes by direct payment, to Joseph HK. Davis, to the 
discharge of said indebtedness ; that she continuously occu- 
pied said plantation as a homestead, and made payments an- 
nually, until before the year 1858 she had more than repaid 
Joseph E. Davis all money and debts paid out and assumed 
by him tor her on account of said property. 

The bill finally charges that on December, 1858, Joseph 
KE. Davis, having conceived the purpose of securing this prop- 
erty to himself, sent for complainant and her husband 
and showed them a paper which he had prepared and which 
he insisted they should sign. This paper is made an exhibit 
to the bill, and is an instrument by which Joseph E. Davis 
leases to his daughter, the complainant, the Diamond Plant- 
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D 
ation and slaves, for her life, and which contains a covenant 
that she will manage the plantation and slaves in a prudent 
and husband-like manner, and an acknowledgment that the 
sole legal and equitable title in and to said plantation and 
slaves was in Joseph KE. Davis. This instrument was 
signed by Joseph EK. Davis, Florida Laughlin, and Kd- 
mund C. Laughlin, her husband, on the 27th day of Decem- 
ber, 1858, and afterward, on the 31st of May, 1859, the said 
Florida and her husband appeared before the proper officer 
and acknowledged the deed. It is charged that the signa- 
ture of this paper by complainant was induced by the vehe- 
ment demands of her father, ‘‘ and she, the said Florida, see- 
ing the nervous and excited condition of her father, and 
fearing disastrous consequences to him in his then feeble 
state of health if she should any longer oppose him, under this 
compulsion then and there signed said deed ;’’ and the sub- 
sequent acknowledgment ‘‘ was forced and extorted out of 
them by threats on the part of Joseph E. Davis if they did 
not acknowledge it to take possession of the place and put 
an overseer on it, and leave to your oratrix the bare occu- 
pancy of the house and garden, with no other proyision.”’ 
The prayer of the bill is that this instrnment of lease, and 
the devise of the property to defendant Mitchell, be decreed 
void,and that complainant may be decreed to have the abso- | 
lute beneficial title to said property as against said defendant. 
This is substantially the bill, stripped of much richness 
of verbiage.* Joseph D. Mitchell answered, denying all the 
material allegations of the bill. Complainant, at the hear- 
ing, dismissed as to the executors of Joseph EK. Davis, and 
it is from a decree dismissing the bill upon final hearing 
that this appeal is prosecuted. 


ARGUMENT. 


(1) It will be seen that this suit is an attempt to enforce 
an express parol trust in land alleged to have been created 
thirty-five years before the filing of the bill, and eleven years 


) 


trust, twenty-two years after its execution. 
Dates are important in any right view of this 


The McCalebs, nephew and uncle, died long ago. 


two old servants appear to be the only survivors. 


them have passed away. 
The lapse of all these years, the death of parties 


plainant in her father’s disposition of this property 


to relief in a court of equity. 


forcement of trusts so stale than has this court. 


established’ by records and other written documents, 


after the death of the alleged trustee, an essential 
) the relief sought is in the cancellation of a solemn instrument, 

executed by the complainant and the dead trustee, the re- 
citals and covenants of which are at war with the idea of the 


and will, during all which period she had a perfect k 
of every fact charged in the bill, present insuperable barriers 


part of 


matter. 


The trust is alleged to have been assumed by Joseph E. 
Davis on June 15, 1846. The instrument of lease was 
executed December 27, 1858. Joseph E. Davis made his 
will March 18, 1869, and died September 19, 1870. The 
bill was filed June 25, 1881. Of those who are alleged to 
have been parties to the trust, complainant alone survives, 
over seventy years of age when she commenced her suit. 


Of all 


those who were present at the sale in 1846, complainant and 


John M, 


Chilton and Charles J. Searles, the trustees who made the 
sale; William Laughlin, to whom a portion of the crops were 
shipped ; McDowell, the overseer ; all the creditors, and their 
representatives whose interests took them to the sale, all of 


and wit- 


nesses, the long-continued and complete acquiescence of com- 


by deed 
nowledge 


No tribunal has more steadily set its face against the en- 


In Badger vs, Badger, 2 Wall., 92, Mr. Justice Grier, 
speaking for the court, uses this language, peculiarly appli- 
cable to this case in many of its features: ‘‘The case of 
Michond vs. Girod, cited by the appellant’s counsel, is an ex- 
ample of the class in which the concealment of the fraud was an 
aggravation of the offense. The facts of the case were ‘clearly 


and the 
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court were not called upon to found their decree on the frail 
memory or active imaginations of ancient witnesses, who 
may not be able, after a great lapse of time, to distinguish 
between their faith and their knowledge, between things 
seen and heard by themselves and those received from family 
or neighborhood gossip, or, upon that most unsafe of all tes- 
timony, conversations and confessions remembered or imag- 
ined, partially stated or wholly misrepresented. * * * 
But the case before us has none of the peculiar characteristics 
of those to which we have referred. For more than twenty- 
five years the widow and heirs have acquiesced in this sale, 
and it is more than thirty years since the administration ac- 
count was settled which is alleged to have been fraudulent. 
The guardian of the complainant who approved the account 
is dead; the widow died in in 1855. Two of the heirs were 
of full age in 1831, and the others afterward. This bill 
was filed in 1858. ‘ihe bill does not state the age of com- 
plainant. But at the time of filing his bill he must have 
been over forty years of age. The whole transaction was 
public, and well known to the widow, and the heirs, and 
their guardians. * * * The complainant claims as as- 
signee of his elder brothers and sisters, and uses them as 
witnesses to prove the alleged fraud after a silence of over 
thirty years. * * * A daughter who was twenty-three 
years of age when this sale was made, and had full knowl- 
edge of the whole transaction, after near thirty years’ silence, 
now comes forward to prove that her concurrence and assent 
were procured by frand ; and now, after the death of the guar- 
dian and the mother, who could have explained the whole 
transaction, the aid of a court of chancery is demanded to 
destroy a title obtained by judicial sale, after the parties 
complaining, with full knowledge of their rights, have slept 
upon them for over a quarter of a century.” 

In Hume vs. Beale’s extrx., 17 Wall., 348, this doctrine 
is tersely and forcibly stated by Mr. Justice Davis, as fol- 
lows: ‘It is an established rule with courts of equity, inde- 
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pendent of any statute limiting the time in which suits can 
be brought, that they will not entertain stale demands. 
This rule is necessary from considerations of public policy, and 
because it is wmpossible to do entire justice when the transac- 
tions sought to be impeached have become obscure by lapse . 
of time, and the evidence on the subject is liable to be lost. 
Story, referring to the rule imposing diligence upon parties 
seeking relief, says: ‘Hence if there be a clear breach of 
trust by a trustee; yet if the cestur que trust, or beneficiary, 
has for a long time acquiesced in the misconduct of the trustee, 
with full knowledge of it, a court of equity will not relieve 
him, but leave him to bear the fruits of his own negligence 
or infirmity of purpose.’ * * 

‘It thus appears that all grounds of action existing in 
this case must have occurred between twenty and thirty 
years ago, and that the alleged breach of trust, for which 
the estate of Beale is asked to account, took place thirty- 


seven years before the institution of this suit. Why have 
these complainants slept upon ther rights for this great length 
of time, and why have they delayed invoking the aid of a court 
of equity until the person charged with misconduct is dead ? 
It is plain this unusual delay places them upon the defensive, 
and requires satisfactory explanation before they can obtain 


relief.’’ 

And further upon defense of staleness, see: 
Phillipp vs. Phillippe, 115 U. S., 151. 
Hall vs. Law, 102 U.S., 465. 7 
Godden vs. Kimmell, 99 U. S., 210. 
McKnight vs. Taylor, 1 How., 168. 
Piatt vs. Vattier, 9 Pet., 416. 

Marsh vs. Whitmore, 21 Wall., 185. 

Brown vs. Co. of Buena Vista, 95 U.S., 161. 
Elmendorf vs. Taylor, 10 Wheaton, 152. 
Harwood vs. R. R. Co., 17 Wall., 78. 


Jenkins et. al. vs. Pye et. al., 12 Pet., 241, was a case in 
which the bill sought the annulment of a deed made by a 
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“daughter to her father of her property for a nominal consid- 
| eration, on the ground, Ist, that the deed of a child to a 
a parent is to be deemed prima facie void ; 2d, the actual ex- 
ercise of undue influence by the father in its procurement. 
This court, after declining to hold the parent disqualified to 
take a voluntary deed from his child, thus disposes of the 
case on the ground of staleness: ‘‘ But if anything was want- 
ing to resist the claim on the part of the appellees, and to 
establish the deed and the interest derived under it, it will 
be found in the lapse of time. The deed bears date the 3d 
of November, 1813; the grantor, Eleanor Jenkins, then 
being twenty-three years of age. She was married about 
two years thereafter, and died in the year 1818; and nota 
; whisper of complaint was heard against the transaction dur- 
ing her life-time. George Jenkins, the grantee, lived until 
the year 1831, and no complaint was made in his life-time ; 
after a lapse of eighteen years it is difficult, if not impracti- 
cable, fully to explain the transaction. 

‘‘ Lapse of time, and the death of the parties to the deed, 
have always been considered, in a court of chancery, entitled 
to great weight, and almost controlling circumstances, in cases 
of this kind.”’ 

(2) The parol trust must be clearly proved. While the 7th 
| section of the English statute of frauds was not incorporated 
in the statute of Mississippi until the revision of her laws in 
1857, and an express trust in lands might prior thereto have 

been created and established by parol, the courts of that 

State always regarded such trusts with disfavor and suspi- 

cion, and have, in harmony with the current of authority in 
_ this country and in England, required their establishment 
| by clear and satisfactory proof. The evidence must be con- 
vincing and fix the nature and terms of the trust with cer- 
tainty. 

In Mercer vs. Starke, 1 Smedes & Marshall Chr. 487, Buck- 
ner, Chancellor, says: ‘‘ It is necessary that the parol declara- 
tions of trust should be clear and unambiguous, before the 
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court can change the absolute nature of a conveyance, and 
decree the execution of a trust not expressed in the deed.”’ 
See also— 

Dillaye vs. Greenhough, 45 N. Y., 438. 

Slocum vs. Marshall, 2 Wash. C. C., 397. 

Smith vs. Mathews, 3 De G. F. & J., 139. 

Cook vs. Barr, 44 N. Y., 156. 

Parkhurst vs. Van Cortland, 1 John, Chr., 237, and 

Steer vs. Steer, 5 John, Chr., 1. 


Tested by these requirements, it will be seen how far short 
falls the testimony in support of the bill. Not a witness is 
produced who claims to have any positive knowledge of the 
assumption of the trust by Joseph KE. Davis save the com- 
plainant herself, and she cannot be heard to testify. Appel- 
lee moved to exclude her deposition in the court below, first 
because she was not a competent witness under section 858, 
Rev. St. U. S., and, second, for incompetency under section 
1602. Rev. Code of Miss. of 1880. Both statutes excluded 
her. 

Hume vs. Beale’s ix’t’r (supra). 
Eslava vs. Mazange’s Adm’r, 1 Woods, 625. 

In the last case Mr. Justice Bradley thus alludes to section 
858: ‘* This act is a recognition of the glaring injustice it 
would involve to permit one party to propound himself as a 
witness in his own behalf as to a transaction between him 


and a deceased person, who can no longer give his version of 
the affair. If the law were to allow a man to wait until his 


antagonist were dead, and then to sue his heirs, and put 
himself upon the witness-stand, and give his version of the 
affair, with no one to contradict or quality his testimony, it 
would be as gross a prostitution of the forms of law as to 
allow aman to be judge in his own cause. Every honest 
mind revolts against it.”’ 

Rushing ws. Rushing, 52 Miss., 330. 

McCutchen vs. Rice, 56 Miss., 459. 

Jones vs. Sherman, 56 Miss., 559. 

Jack vs. Bridewell, 51 Miss., 887. 
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_, Appellant’s deposition excluded, there is no evidence in 
‘support of the trust other than the letters of Joseph E. Davis 
to his daughter and her husband, and the depositions of a 
number of witnesses as to common repute in the neighborhood 
and in the family concerning tlie beneficial ownership of the 
property after the sale and the character of Mr. Davis’s pur- 
chase. Of this nature is the testimony of T. C. Bedford 
(Transcript p. 36), who gave his ‘‘ impression derived from my 
uncle, who was an intimate friend of Mrs. Laaghlin;”’ of 
Mrs. Varina Davis (Id. p. 95), who ‘‘never heard any one 
else but Mrs. Laughlin mentioned as owner of the place for 
years after sale; ” of W. W. Lord (Id. p. 62), who “ thinks 
he can safely say that the general reputation and belief was 
that Mr. Davis bid in the place for the benefit of Mrs. Laugh- 
lin;”’ of Louise Neil (Id. p. 117), who says she was at the 
sale, and heard Mr. Davis say he bought it in for Mrs. Laugh- 
lin; of G. W. McElrath, who knows nothing save from pub- 
hic rumor (Id. p. 136). Such testimony, if competent, 
hardly merits the attention of the court. If of any value, it 
is overcome by the other testimony. Mrs. Mary Kk. Hamer, 
who enjoyed to a greater degree than any one else the atfec- 
tion and confidence of Joseph KE. Davis, and to whom he re- 
ferred his executor for information as to his affairs (Trans- 
cript, pp. 139, 126, 127), says: ‘*The matter of the ownership 
of Diamond plantation was a frequent subject of discussion 
in Mr. Davis’s family as far back as I can remember. | 
never heard Mr. Davis or any other member of the family 
sav that Mr. Davis held the title of Diamond place in trust 
for Mrs. Laughlin; do not remember ever to have heard it 
until this morning.”’ 

Mrs. Lucy Mitchell (Trans., pp. 182, 133), a niece of Mr. 
Davis, ‘‘never heard it said in the family that he bought this 
place for Mrs. L., and that it would be hers as scon as the 
debt was paid.” 


tobert Wood, an old colored man on the place at the sale, 
testified (Trans. p. 141): ‘* The only thing I took notice of 
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was, immediately after the sale was made, Joe Davis got up 
and stated that he wanted it well understood that this prop- 
erty has been purchased by me twice, and is never to go out 
oi the Davis family. This was in presence of Jonathan Mc- 
Caleb.”’ 

(3) The letters of Mr. Davis and Mrs. Laughlin. 

The letters of Joseph E. Davis to his daughter and her 
husband are mainly relied on as evidencing the trust. 

Seventeen letters, which passed between these parties, are 
found in the record ; some written before the execution of the 
lease and some after, and in none of them is there the slight- 
est allusion to the trust relation which it is now charged that 
Mr. Davisoccupied. ‘These letters indicate that shortly after 
complainant’s marriage with Laughlin a desire, originating 
with him, sprung up toobtain from Mr. Davis the legal title, 
and frequent appeals were made to him to that end. In 
reply to one of these appeals he writes the letter of Septem- 
ber 12, 1849 (Trans., p. 50), in which he informs her that he 
had left the place to her in his will, subject to the debt upon 
it, ‘amounting to $20,000, now due and payable to the 
house of Wm. Laughlin & Co. How much more may be 
incurred in course of litigation, I am unable to say ;” and, 
in conclusion, he says: ‘‘ I have no interest of my own that 
is to be affected. The interest is yours, and as it is likely to 
affect you only am I influenced.’’ And in the letter to E. 
C. Laughlin, of October 3, 1849 (Trans., p. 51), he says: 
‘‘T am sorry to perceive a feeling of dissatisfaction with you 
and Florida, nor can I account for any construction of my 
letter that implied want of confidence ; certainly none was 
intended. Your remaining on the place is for the advantage 
of the place ; but I could not request it, as it might interfere 
with a large interest elsewhere. I have no motive but your 
own interest. I have not ascribed to you any selfish motive, 
or even thought of it. The disposition I have made of the 
Diamond Place you are probably aware of by a provision of 
my will; this I think the best for many reasons, and which 
one of more experience would see.’’ 
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“Tn a letter to his daughter of same date (Trans., p. 51), he 
says: ‘I have your letter by the Magnolia, and, as there is 
so much difhculty in making myself understood, I will not 
attempt anything beyond the plainest matter. You say I 
have not requested Mr. L. to attend to matters generally. 
How could I understand that he was willing to do so? 
Neither has he nor you ever expressed to me any intention 
of remaining, nor did I think it necessary. I supposed he 
would act as he thought best. Now, who has shown a want 
of confidence: you, in withholding all knowledge of your 
plans and objects, or me in omitting to inquire into them ? 
I am pained to perceive any feeling of dissatisfaction, and 
such matters had better be reversed for personal confidence.’’ 
From these two letters, the only ones written before the 
4 execution of the lease in 1858 referring to the title to the 
property or his intentions therewith, it appears that Mr. 
Davis had at that time intended to settle the place upon his 
daughter subject to the incumbrance of the indebtedness he 
had incurred in its purchase and that arising from the litiga- 
tion following the sale; or was willing to facilitate any ar- 
rangement that she and her husband might be able to make 
for the acquisition of the title upon the payment to him of 
this indebtedness. But there is no recognition or suggestion 
of any legal or fiducial obligation on his part to convey the 
property to her. 

The letters of Mrs. Laughlin, commencing with the one 
| of September 15, 1849, and ending with that of July 26, 
) 1869 (Trans. pp. 54, 85, 128, 129, 180), while expressing 
an earnest desire on her part to have a title, and containing 
numerous appeals therefor, based upon a desire that her hus- 
band should occupy a more independent position, and sug- 
gesting that her father had already done enough for others 
of his family, never once question or challenge his right and 
power to do with the property as he pleased, and contain not 

an intimation that his title was coupled with a trust. 
The evidence discloses that Mrs. Laughlin is ‘‘ very bright 
and well informed ;’’ that she is a woman of more than ordi- 
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nary intelligence; that she is like her father, both of whom, 
it is said, ‘‘resisted opposition to the extent of putting them- 
selves in the wrong where it occurred.” Is it not passing 
strange that during this period while, incited by her hus- 
band, she was urging upon her father every consideration 
likely to induce a compliance with their desire, that she doves 
not even allude to the agreement between the McCalebs, her 
father and herself, which 1s made the foundation of her riglit 
to recover in this suit? Itis hard to explain this upon any 
theory consistent with the truth of the averments in the bill. 
It would require a very strained construction of the lan- 


vuage of Mr. Davis in this correspondence to make it of 


service in support of the bill. In this connection the com- 
ment of Kent, chancellor, in Steere vs. Steere, 5 John., chr., %, 
seems pertinent: ‘* Parents will usually make declarations 
and express intentions of holding their property for their 
children, but a technical trust would not easily be deduced 
from them. It would be injurious to that freedom of inter- 
course, and to the operation of those kind and generous 
atfections which ought to be cherished in the circle of thie 
domestic connections, to make such deductions from loose and 
general expressions in a confidential correspondence between 
one member of a family and another, and to give them the 
force and rigor of legal obligations.’’ 


(4) On the 25d day of June, A. D. 1847, about a year 
after Joseph I. Davis had purchased, Jonathan McCaleb 
(who had on June 11, 1846, recovered a judgment against 
David McCaleb for 355,069), and other creditors of David 
McCaleb fiied a bill in the Mississippi superior court oft 
chancery against Joseph KH. Davis, Florida McCaleb, and 
the trustees, Chilton & Searles. The pleadings and_pro- 
ceedings in that case were offered in evidence by appellee 
here, and are in the transcript pages 149 to 193. 

From the averments in the bill and answers it appears. 
Ist, that there was competition at the sale between Mr. Davis 
and the creditors of David McCaleb, the largest of whom was 
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Jonathan McCaleb; and 2d, that Mr. Davis purchased this 
property in lis own right, and was then treated and regarded 
by all parties connected with the transaction as the legal 
and beneficial owner. It further appears trom this record 
that Jonathan McCaleb, instead of attending this sale as a 
benevolent kinsman determined to protect and secure to his 
nephew and niece their cherished home, was there rather in 
the character of an importunate creditor. That, instead ot 
the agreement and understanding between him and Mr. 
Davis set out in the bill, by which he was induced reluc- 


tantly to forego his benevolent designs, there was, and con- 


tinued to be, hostility between them concerning the purchase 
of Diamond Place. 

The record of this old suit, made when the facts and cir- 
cumstances attending Mr. Davis’s purchase were fresh in te 
minds of the numerous parties, furnishes strong testimony 
against complainant. Jonathan McCaleb’s connection with 
the sale and the negotiations and agreement between Mr. 
Davis and himself, as charged in the bill, are of the very es- 
sence of complainant’s case. Indeed, without the averments 
in this regard the bill would have been demurrable.  I[t 
would have then presented the case of a naked promise by 
one to buy lands in his own name, pay for them with his 
own money, and hold them for the benefit of another, which 
this court, in Blake vs. Howland, 97 U.S., 624, has decided 
cannot be enforced in equity, andisvoid. Now the sworn an- 
swers of Joseph I. Davis and of Florida Laughlin in that 
case are utterly irreconcilable with the statements of the bill 
in this, touching the attitude of Jonathan McCaleb at thic 
sale and his relations to the parties. If complainant an- 
swered truthfully in that suit, her allegations now made can- 
not be true. 


(5) We come now to the execution of the instrument of 
lease on the 27th of December, 1858. 

If that deed be not void it 1s conelusive of the case. Tie 
views of the Court below upon this part of the case are sv 
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slearly stated that I will quote from the opinion: ‘‘As al- 
ready stated, the proof shows that both parties regarded Mr. 
Davis as holding the legal title and right to have the in- 
come of the plantation applied to the payment of the pur- 
chase-money bid by him at the sale and the other claims 
against the Diamond Place. Complainant could not claim, 
under these circumstances, to have the title conveyed to her 
until all these demands were satisfied, even admitting the 
understunding between her and her father at the time of sale, 
as alleged in the bill. 


‘¢T am satisfied from the proofs that this was not done at 
the time the lease or deed of 1858 was executed. The parties, 
if competent to act and contract between themselves; if no 
fraud, mistake, or undue influence intervened, had a right 
to enter into the contract and agreement set forth in the deed 
of lease of 1858. That Mrs. Laughlin is a woman of unus- 
ual intelligence, and was then with a sufficient amount of 
will-power to contract and manage her own affairs, is ap- 
parent from her different letters addressed to her father, and 
made part of the evidence ; and that her husband isa man of 
at least ordinary intelligence is apparent from his letters and 
testimony. The proof shows no fraud or deception on the 
part of Mr. Davis. The only other charge is that of undue 
influence. That complainant and her husband did not get 
the title they desired is manifest. The letter of Mr. Davis 
of January 4, 1859, 1s relied on as constituting a threat that 
if she did not accept thes terms of the lease he would dispos- 
sess her and put an ove’seer on the plantation. The letter 
does not bear this construction. He says there is nothing 
now to prevent his putting an overseer on the place, or to 
prevent his executors from doing the same thing—that 1s, 
if she returned and refused the terms of the lease. He did 
not say that he would dispossess her, and leaves her the 
option to do so, and proposes, in that event, that he will 
leave her in possession of the house, garden, and appurte- 
nances, and will give an income in place of the provisions 0 
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the lease. She was thus leit the option to accept the one or 
the other, or to refuse both, and stand on whatever her legal 
or equitable rights may have been. 

‘After waiting nearly five months and deliberating 
upon the proposition, without any further influence on 
the part of her father, and with ample time to con- 
sult counsel and friends, they, and not Mr. Davis, placed the 
lease on record, thus accepting its terms and enjoying its 
benefits, without any attempt to revoke it until the filing of 
this bill, June 25, 1881, for a period of twenty-two years 
after they had acknowledged and recorded the deed. There 
is no evidence that any intimation was given to Mr. Davis 
of any further dissatisfaction with the terms of the lease or 
intention to assail it during his life-time. On the 18th day 
of March, 1869, Mr. Davis made his last will and testament, 
by which he devised the remainder interest in this real 
estate tothe defendant. There having more than ten years 
elapsed after the lease was recorded by Mrs. Laughiin and 
her husband before Mr. Davis made his will, he had a right 
to believe that he had the power to devise this remainder in- 
terest to whom he pleased; and for this reason, if there were 
no other, Iam of the opinion the complainant is estopped 
from having this lease or deed declared void. She knew all 
the facts in relation to her title and in relation to the execu- 
tion of the instrument during the life-time of her father as 
well as since. To wait until after his death, and until after 
the death of most of the persons who could have had any 
knowledge of the transaction, and after her father had by 
will disposed of his estate, and 1i is probable in some respects 
in a manner that he would not have done had he not believed 
that he had full power of disposition of the remainder interest 
in this real estate, and thendefeat_his will, would be inequi- 
table and unjust.”’ 

The conclusions here reached appear so well-grounded on 
admitted principles of equity, and are so consonant with the 
repeated decisions of this court, that it is not deemed profita- 
ble to add argument or cite authority in their support. 


IS 


It is apparent from the evidence that the crops from Dia- 
mond Place, after Mrs. Laughlin’s support and household 
expenses were provided for from the proceeds, fell far short 
of meeting the debts incurred by Mr. Davis in its purchase 
and in subsequent litigation, and that at the time the lease 
was executed there continued to be a large balance due. The 
fact is so found by the court below. (Opinion, Transcript 
pp. 260, 201.) Taking the most favorahle view of the mat- 
ter for complainant, and admitting that Mr. Davis held the 
property under an agreement to convey upon the payment ot 
this balance, it was competent for complainant and her hus- 
band to elect whether they would require an execution of the 
trust, or would accept in lieu and extinguishment of the trust, 
a lite-estate freed of the incumbrance of the indebtedness 
due Mr. Davis. They made that election. They took the 
deed with them to theirhome. They considered the matter 
for nearly five months, during which time they had before 
them Mr. Davis’s letter suggesting the return of the deed. 

After this time for consideration and consultation with 
counsel and friends, they determine to accept the provisions 
of the deed, and in order that the instrument may protect 
them in their possession, and may become a public munt- 
ment of their title, they go before the proper officer, ac- 
knowledge it, and place it upon the records of the country. 
That deed has protected them in tiie possession and enjoy- 
ment of the property to this day. 

(6) She bill makes grave charges. The daughter arraigns 
the tather on charges of fraud, deceit, and infidelity to trusts, 
which present him as a man utterly base. and depraved. 
Having passed the allotted span of lite herself, without chil- 


dren to enjoy the truits of this suit if successful, she is seek- 
ing an estate which she can only recover by establishing the 
infamy and disgrace of her father. How pers’stent, how 
powerful, and how malign must have been the °....uence that 
has placed her in that position! The vigorous language of 
Justice Story in Prevost vs. Gratz, 6 Wheaton, 481, is apph- 
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cable here: ‘‘Fraud or breach of trust ought not lightly to 
be imputed to the living, for the legal presumption is the 
other way, and as to the dead, who are not here to answer 
for themselves, it would be the height of injustice and cruelty 
to disturb their ashes and violate the sanctity of the grave, 
unless the evidence of fraud be clear beyond a reasonable 
doubt.’ 


Joseph I. Davis has slept in an honored grave for sixteen 
years. That the court may know the manner of man he 
was, I refer to the testimony of Jefferson Davis, who was 
called as a witness for complainant, to be found on pages 
42 to 50 of the transcript. Mr. Davis says: ‘‘He was a 
man of very strong character; his influence over the mem- 
bers of his family was very great, but exercised with gentle- 
ness, generosity, and moulded by an affectionate disposi- 
tion. * * * I regarded him then as I had for many 
years before, as the wisest man of my acquaintance ; all of 
which may be accepted as the opinion of a brother, who had 
received from him more valuable service, materially and 
intellectually, than from all the world beside.’’ 

And on page 45 he speaks of him as a man “ who never 
did and never could have violated a trust in fact or intent. 
It would have been at variance with every impulse of his 
nature, and would have been forbidden by every sentiment of 
honor and fidelity. His own conception of right and abhor- 
rence of fraud touching such a trust voluntarily assumed, and 
his own enlightened conscience, would have wrought an 
estoppel beyond which no temptation, no sophistry, no in- 
fluence of friends, no importunities of kindred, even in the 
weakness of old age, could have ever seduced him.”’ 

Such was the character, recognized by all who knew him, 
of the man against whom these charges are made. 

A. M. LEA, 
or Appellee. 
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CAROLINE VS. C. T. DUNHAM. 


CARSON 


1 THE UNITED STATES OF AMERIC 
District of South Carolina, 


Ata circuit court of the United States for the fourth circuit, in 
and for the district aforesaid, on the fourth Monday in November, 
A. D. 1886, before the Honorable Hugh L. Bond and the Honorable 
Charles H. Simonton, judges for the said United States for the dis- 
trict of South Carolina, holding said court; and thereupon the fol- 
lowing proceedings were had: 


m \ To wit: 


C. T. DUNHAM vs. CAROLINE CARSON. 


Be it remembered that heretofore, to wit, on the 26 October, A. D. 
1886, appeared the said defendant, Caroline Carson, in the aforesaid 
circuit court and filed an exemplification of the record in certain 

proceedings in the court of common pleas for the county of 
2 Berkeley, in the State of South Carolina, which exemplifica- 
tion is in the words and tenour following : 


Exemplification of Record. 


STATE OF SouTH CAROLINA, Berkeley County: 


Court of Common Pleas. 


C. T. Dunnawn, Plaintiff, against CAROLINE CARson, Defendant. 


Summons. 


To the defendant, Caroline Carson: 

You are hereby summoned and required to answer the complaint 
in this action, which is filed in the office of the clerk of court of 
common pleas for said county, and to serve a copy of your answer 
to the said complaint on the subscribers, at their office, No. 51 Broad 
street, Charleston, 8. C., within twenty days after the service hereof, 
exclusive of the day of such service; and if you fail to answer the 
complaint within the time aforesaid the plaintiff in this action will 
apply to the court for the relief demanded in the complaint. 


oo . 


(Signed) MITCHELL anp SMITH, 
PUff?’s Att’ys. 
3 Mt. Pleasant, S. C., Dated Aug. 11th, 1856. 
(Signed). [SEAL. ] J. J. WILLIAMS, 


C. C. P. and G. S. 


Endorsed: Filed Aug. 11th, 1886. C. T. Dunham vs. Caroline 
Carson. : 


STATE oF SoutH Caroiina, County of Charleston: 
I hereby certify that on the 2Ist day of August, A. D. 1886, at 
Charleston, S. C., | made due and diligent search for the within- 
named Caroline Carson, and return her “non est invents.” 
HUGH FERGUSON, 
Sheriff CU. County. 
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Court-House, BERKELEY CouNrTYy, 
Mr. PLEASANT, Aug. 25, 1586. 
The within-named Caroline Carson is not to be found within my 
county. 
H. W. WENDRICKS, 
Sheriff Berkeley Co. 


| Complaint. 

Tie STATE oF SoutH CARoiina, Berkeley County : 
In the — Common Pleas. 
C.T. Dunnam, Plaintiff, against CAROLINE Carson, Defendant. 


The plaintiff above named, complaining of the defendant, respect- 
fully shows to the court— 

]. That heretofore Wm. McBurney, Wm. Hasseltine, Alfred L. 
Gillespie, and Thomas R. McGahan execeted and delivered to Id- 
mund Hyatt their bond, under seal, bearing date 8th May, 1863, 1n 
the penal sum of 880,900.00, conditioned for the payment to the said 
Kdmund Hyatt of 840,000.00 on the 22nd day of April, A. D. 1868, 
with annual interest thereon from the 22nd day of April, A. D. 
1865, pavable annually. 

[I]. That to secure the payment of the said bond, according to 
the true intent and meaning of the condition thereof, the said Wm. 
MeBurney and Alfred L. Gillespie duly executed and delivered to 
the said Edmund Hyatt their deed, under seal, bearing date the Sth 

of May, 1865, whereby they declared, limited, and appointed, 
5 so as to convey by way of mortgage to the said Edmund 
Hyatt, the following lands and premises, to wit: 

All that plantation or tract of land known as Dean Ifall, situate 
on Cooper river, in St. John’s parish, Berkeley, in the district of 
Charleston (now county of Berkeley), in the said State of South 
Carolina, -butting and bounding to the east on Cooper river; to the 
northwest on lands formerly of William Colleton, but now or late of 
John Harleston and Dr. Wilham Moultrie; to the west on White 
Hall plantation, hereinafter described; to the southweston Back river ; 
to the south on Jands formerly of J. i. Holmes, now of Peter Gour- 
din, and having such forms, dimensions, and deseriptive marks as 
are represented on a plat thereof made by Ilenry Ravenal, surveyor, 
in Mareh, 1827, and containing twenty-six hundred acres, more or 
less; also all that tract of land, situated in the same parish, known 
as White Hall, bounding east on Dean Hall, northeast on lands of 
John Harleston and Dr. William Moultrie, northwest on lands 
formerly of IL. S. Ball, deceased, now of James Poyas, and southwest 

on lands formerly of John C. Ball and afterwards of William 
(} Ball, deceased, and having such forms, dimensions, and de- 
scriptive marks as are represented on a plat made by R. J. 
Pinckney, surveyor, In April, 1857, and containing five hundred 
and twenty-six acres and twenty-three hundredths of an acre, more 
or less; also all that parcel of land, in the same parish, containing 
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thirty-five acres and twenty one-hundredths of an acre, bounding 
north and east on Chicken creek and south and west on Medway or 
Back river, as the same was granted to W. A. Carson by the State 
aforesaid, on the 4th day of September, A. D. 1845. 

II. That said mortgage was duly recorded in the office of the regis- 
trar of mesne conveyance- for Charleston district (including then 
what is now Berkeley county), in Book S$, No. 14, page 399. 

IV. That heretofore the said Edmund Hyatt departed this life, being 
at the time of his death still seized of and entitled to the debt se- 
cured by said bond and mortgage, and leaving a last will and testa- 
ment, whereof he appointed his daughter, Mary A. Hyatt, executrix, 

and hisson-in-law, Jo: aquin Delmonte,: and his friend, Abram V. 
7 W. Van V echten, executors; that the said will has been 

duly admitted to probate in the office of the judge of probate 
for Charleston county, and letters testamentary thereof issued to 
the said Mary A. Hyatt and Joaquin Delmonte; the said Abram VY. 
W. Van Vechten refused to qualify; that Joaquin Delmonte has 
since departed this life, to wit, on or about —, 1885; and that 
David I’. Lee, whom the said Edmund Hyatt by his last will ap- 
pointed executor thereof in case of the death of the said Joaquin 
Delmonte, has, as plaintiff alleges on information and_ belief, re- 
fused to qualify, and that theretore the said Mary A. I[vatt is, and 
was at the date of the assignment hereinafter mentioned, the sole 
surviving executrix of the last will of the said Edmund Hyatt. 

V. That heretofore the said Mary A. Hyatt, as executrix and as_ 
a legatee under the will of the said Edmund Hyatt, tovether with 
Julia Delmonte, the only other legatee having any interest In said 
bond and mortgage and the debt thereby secured, for valuable con- 

sideration, under their hands and seals, sold, assigned, and 
8 transferred and delivered to the plaintiff the aforesaid bond, 
together with the mortgage securing the same. 

VI. That there 1s now due and unpaid upon the said bond and 
mortgage the sum of $10,000.00, with interest thereon from Ist Jan- 
uary, 1879). 

VII. That the mortgaged premises are insufficient to meet and 
pay the aforesaid sums so due and owing epon the said bond and _ 
mortgage. 

VIL. That the defendant, Caroline Carson, is in possession of 
said mortgaged premises under and by virtue of a sale to her since 
the execution and recording of said mortgage, as plaintiff alleges 
on information and belief, and that no other person, save the plain- 
tiff and the defendant, have any interest In said premises, or is a 
necessary party to these proceedings; and that the title of the said 
defendant to the said premises 1s subordinate and posterior in rank 
and time to the hen of the debt secured by the aforesaid bond and 
mortgage as assigned to the plaintiff. 

Whereof the plaintiff prays judgment: 

[. That said mortgage be foreclosed and the mortgaged premises 

be sold, and the proceeds, after paving the costs and expenses 
of these proceedings and any taxes that may bea lien on 
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said premises, be applied to the payment of the amount due on said 
bond and mortgage. 

IT. That the defendant and ali persons claiming by, thro’, or 
under her be forever barred and foreclosed of any and all right, 
title, interest, estate, and equity of redemption in or to said mort- 
gaged premises. 

Itl. That in the meantime a fit and proper person be appointed 
receiver, with the usual powers of receivers in such cases, to hold said 
premises and the issues thereof, so that the same may be applied, so 
far as they will go, to the debt due on said bond and mortgage. 

IV. For such other relief as may be just. 

MITCHELL anp SMITH, 
PU ff’s Att’ys. 
STATE OF Soutin CAROLINA, Charleston County : 


Personally appeared Henry A. M. Smith and made oath that he 

is one of the attorneys for the plaintiff above named, and that the 

foregoing complaint is true of his own knowledge, except as 

10 to those matters therein stated on information and belief, and 
as to those matters he believes it to be true. 

Deponent further saith that the reason this verification is not made 
by plaintiff is that he is not within the county of Charleston or the 
State of South Carolina, wherein deponent and his copartner reside; 
and that the deponent’s know ledge and information are derived from 
the possession of the written instruments referred to in the com- 
plaint. 

H. A. M. SMITH. 


Sworn to before me this 10th day of August, 1886. 
[L. s.] P. E DWIN GREGORY, 
Not. Pub., S.C. 
Endorsed: Filed Aug. 11th, 1886. 


11 | Notice of Pendency of Action. 
THe STATE OF SoutTu CAROLINA, County of Berkeley: 
Court of Common Pleas. 
C.T. Dunnam, Plaintiff, against CaRroLINE Carson, Defendant. 


Notice 1s hereby given that an action has been commenced and is 
pending in this court upon a complaint of the above-named plain- 
tiff against the above-named defendant for the foreclosure of a mort- 
gage ‘he: aring date Sth day of May, one thousand eight hundred and 
sixty -three,executed by William Me Burney and Alfred L. Gillespie to 
Edmund Iyatt, and recorded in the office of the register of mesne 
conveyances of the county of Charleston on the — day of , in 
the year one thousand eight hundred and sixty-three, in Book 
No. 14, page 590; and the said mortgaged premises affected by the 

said foreclosure were, at the time of the conmencement of this 
12 action, and at the time of filing this notice are, situated in 
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the parish of St. John’s, Berkeley, in the county of Berkeley, 
and are deseribed in the said mortgage as follows, to wit: All that 
plantation or tract of land known as Dean Ilall, situate on Cooper 
riven, in St. John’s parish, Berkeley, in the district of Charleston, in 
the State aforesaid, -butting and bounding to the east on Cooper river, 
to the northwest on lands formerly of William Colleton, but now 
or late of John Harleston and Dr. William Moultrie; to the west 
on White Hall plantation, hereinafter described; to the southwest 
on Back river; to the south on lands formerly of J. 1. Holmes, now 
of Peter Gourdin, and having such form, dimensions, and descriptive 
marks as are represented on a plat thereof made by Henry Ravenel, 
survevor, In March, 1827, and containing twenty-six hundred acres, 
more or less; also all that tract of land, situated in the same parish, 
known as White Hall, bounding east by Dean Hall, northeast on 

lands of John Harleston and Dr. William Moultrie, north- 
13 west on land formerly of N.S. Ball, deceased, now of James 

Povas, and southwest on lands formerly of John C. Ball, and 
afterwards of William Ball, deceased, and having such form, dimen- 
sions, and descriptive marks as are represented ona plat made by 
h. J. Pinckney, surveyor, in April, 1857, and containing five hun- 
dred and tw enty-six acres and twenty-three hundredths of an acre, 
more or less; also all that parcel of land in the same parish con- 
taining thirty-five acres and twenty one-hundre-ths of an acre, 
bounding north & east by Chicken creek and south and west by 
Medway or Back river, as the same was granted to W. A. Carson by 
the State aforesaid on the fourth day of September A. D. 1843. 

MITCHELL anp SMITH, 
Plaintiff's Attorneys. 

Endorsed: Tiled Aug. 11, 1886. 


14 THe STATE or Soutu Carouina, Berkeley County: 
In the — Comnmon Pleas. 
C.'T. Duntram, Plaintiff, against CaRnoLINE Carson, Defendant. 


Henry A. M. Smith, being duly sworn, makes oath— 

I. That he is one of the attorneys for the plaintiff, C. 7. Dunham, 
above named. 

II. That this action is brought to foreclose a mortgage, made on 
the Sth May, 1863, by William McBurney and Alfred LL. Gillespie 
to Edmund Ily att, to secure a bond made by William MebBurney, 
William Hasseltine, Alfred L. Gillespie, [and ] Thomas R. MeGahan 
to Hdmund [yatt, bearing date Sth May, 18635, conditioned for the 
payinent of $40,000 on the 22nd April, 18658, on certain real prop- 
erty in the county of Berkeley and State of South Carolin: a, VIZ, a 
plantation called “Dean Hall;” another plantation, adjoining * Dean 

Hall,” called “ White Hall,” and a tract of about thirty-five 
15 acres on Chicken creek, as all the same are particularly de- 
scribed in said mortgage, which is duly recorded in the reg- 
istry of mesne conveyances for Charleston county, in Book 8, No. 
14, p. 399. 


CAROLINE CARSON VS. C. T. DUNITAM. 


That the defendant, Caroline Carson, has or claims to have some 
lien or interest in said real property, which acerued subsequently to 
said mortgage, and that a part of the relief demanded by plaintiffs 
in this action consists in excluding said defendant from any Len on 
or interest in said property, and that said defendant is therefore a 
proper party to this action. 

2. That said Caroline Carson cannot, after due diligence, be found 
within this State; that deponent has diligently enquired from .per- 
sons likely to know, and is informed and believes that said Caroline 
Carson does not reside within this State, but resides at ,1n the 
city of Rome and Kingdom of Italy, and that her mail is addressed 
to Rome, in care of Messrs. Maguay and Hooker. 

That deponent further ueposited the summons In this action 

16 in the respective oftices of the sheriffs of Berkeley and Charles- 

ton (in which county, as deponent is informed, the said de- 

fendant last resided in this State), with the instructions that the same 

be served, and is informed by said sheriffs that the said defendant 
cannot be found. 


HENRY A. M. SMITH. 


Sworn to before me this 26 August, 1886. 
[L. 8.] A. G. MAGRATH, 
Not. Pub. 


Endorsed: Filed Aug. 26th, 1886. 


THe Srare oF Soutn Carouina, Berkeley County : 
| In the — Common Pleas. 
C.'T. Dunnam, Plaintiff, against CAaRoLINE Carson, Defendant. 
It appearing to my satisfaction by the annexed affidavit and 
i7 the complaint hereinbefore filed that the defendant, Caroline 
Carson, cannot, after due diligence, be found within this State, 
and that she resides at , in the city of Rome, Kingdom of Italy, 


and that she Is a proper party to this action, which relates to real 
property within this State, in which real property the defendant, 
Caroline Carson, has or claims an interest, and that the relief de- 
manded by the plaintiff consists partly in excluding the said de- 
fendant from any lien or interest in said real property, now, on 
motion of Mitchell and Smith, plaintiff’s counsel— 

Ordered, That the summons herein (a copy whereof is hereto an- 
nexed) be served by publication of the same in the Charleston Daily 
News and Courier, a newspaper published in the city of Charleston 
and State of South Carolina, once in each week for six consecutive 
weeks, and that a copy of the summons be forthwith deposited in 

the post office, directed to the said defendant, at her said place 
18 of residence, in the care of Messrs. Maguay & Hooker, and the 
postage paid. 

Mount Pleasant, 5. C., August 26th, 1886. 

[SEAL. ] J. J. WILLIAMS, 
C.COP.& GS. 


PP Pee 


Endorsed: Filed 26 Aug., 1886. 
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Stare oF SourH CAROLINA, Berkeley County: 


In the — Common Pleas. 


. T. Dunya, Plaintiff, vs. CAROLINE Carson, Defendant. 


Personally appeared Henry A. M. Smith, and made oath that he 
is one of the attorneys for the plaintiff herein, and that on the 26th 
day of August, 1886, he deposited a copy of the summons in this 
action in the post office at Charleston, 5. C., in an envelope sealed 

up and directed [to] Mrs. Caroline Carson, c. o. Messrs. Maguay 
19 & Hooker, Rome, Italy (she being the defendant in this ac- 
tion), and prepaid the postage thereon. 
HENRY A. M. SMITH. 


Sworn to before me this 27th August, 1856. 
T. W. DINKINS, 
Not. Pub. 


Endorsed: Filed Aug. 27th, 1886. 


It is admitted that due publication of the summons as required 
by the code of procedure and the order for publication was made in 
the Charleston Daily News and Courier, beginning 28th August, 
1886, continuing weekly to 9th October, 1886. 


Notice of Appearance. 


STATE OF SouTH CAROLINA, County of Berkeley : 


Court of Common Pleas. 
C. T. DuNHAM against CAROLINE CARSON. 


Please take notice that the defendant, Caroline Carson, ap- 
20 pears 1n this action, and that she has retained IH. Ek. Young 
as attorney for her therein. 
Dated Charleston, Oct. Sth, 18586. 
Il. E. YOUNG, 
Defendant's Atty, No. 28 Broad St. 
To Messrs. Mitchell & Smith, plaintiff’s att’ys. 


endorsed: Filed Oct. 9th, 1886. 
2] THe STATE OF SoutTH CAROLINA, County of Berkeley: 
Court of Common Pleas. 
C. TT. Dunu am, Plaintiff, vs. CaRoLINE Carson, Defendant. 


To the court of common pleas in and for the county of Berkeley, in 
the State of South Carolina: 
The petition of Caroline Carson, the defendant above named, 
respectfully sheweth to the said court as follows : 
The above-entitled suit bas been brought and is now pending in 
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this honorable court. The said suit is of a civil nature, wherein 
the matter in dispute exceeds, exclusive of costs, the value of five 
hundred dollars, and arises under the Constitution and laws of the 
United States, in that the defendant claims and sets up as defenses 
thereto— 

I. That all the matters therein have been already adjudged in 
her favor by the circuit court of the United States for the district of 
South Carolina. 

If. That the complainant is barred of his present action by a 

judgment of the said court in her favor on the matter in 
y controversy. 

Ill. That this court is without jurisdiction because a prior 
suit on the like matter is pending in the aforesaid court of the 
United States, which, by its receiver, has possession of the subject- 
matter of this suit. 

IV. That the bond and mortgage sued on are void under the laws 
of the United States. 

V. ‘That the defendant holds title to Dean Hall plantation, the 
property involved in this suit and mentioned in the complaint in 
the above-entitled suit, under an authority exercised under the 
United States, to wit, under a conveyance from the United States 
marshal for the district of South Carolina, made under a deerece of 
the United States circuit court for the said district, all of which 
will more fully appear by her answer. 

The controversy in said suit 1s also wholly between citizens of 
different States, viz., between the said C. T. Dunham, who, as your 
petitioner is informed and av ers, was, at the commencement of said 

suit, and now is, a citizen of the State of South Carolina, 
23 and your petitioner, who was, at the commencement of said 

suit, and now is, a eitizen of the State of Massachusetts; or 
the controversy in said suit is wholly between Mary A. Hyatt, who 
was, at the commencement of said suit, and now is, a citizen of the 
State of New York, and who is the sole and only real party in inter- 
est In said suit and in said controversy, and your petitioner, who 
was, at the commencement of the said suit, and now is, a citizen of 
the State of Massachusctts, and which controversy is the only con- 
troversy in said suit; that the said Mary A. Hyatt is the real party 
plaintiff in said suit, and the said C.T. Dunham is but a nominal 
and colorable plaintiff, and that his name has been used merely for 
the purpose of defeating the Jurisdiction of the circuit court of the 
United States for the district of South Carolina, and that said suit 
is, In fact,a controversy wholly between the said Mary A. Hyatt and 

your petitioner, notwithstanding the assignment to the said 
24 C.'T. Dunham in the complaint in said suit mentioned. ‘The 

said cause has not been tried, and the term at which it could 
be first tried has not begun. 

Your petitioner annexes copies of the sammons, complaint, and 
order of publication m_ said suit. 

Your petitioner further shows that her appearance will be entered 
in said suit on the day of the filing of this petition and prior to the 
filing thereof. 
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And your petitioner offers herewith a bond, with good and sufh- 
cient security, for her entering in the circuit court of the United 
States for the district of South Carolina, on the first day of its next 
session, a copy of the record in this suit, and for paying all costs 
that-nay be awarded by said circuit court if such court shall hold 
that this suit was wrongfully or improperly removed thereto. 

Wherefore your petitioner prays this honorable court to accept 

this her said petition and her said bond, and to proceed ne 
25 further in this suit, as is by law required. 
And your petitioner will ever pray, « ete. 
Dated September 17th, 1886. 


CAROLINE CARSON, 
By JAMES CARSON, 
Her Attorney-in- Facet. 


STATE, City, AND County oF NEw YorK, 8s: 


James P. Carson, being duly sworn, says: Iam the attorney-in- 
fact of Caroline Carson, the petitioner above named, and as such 
have signed such petition. I have read the said petition, and know 
the contents thereof, and the matters and things therein stated are 
true, to the best of my knowledge, information, and belief. 

JAMES P. CARSON. 


Sworn to before me this 18th day of September, 1886. 
In witness whereof I have hereunto set my hand and ofticial seal 
this 18th day of September, A. D. 1886. 
CHARLES NETTLETON, 
Commissioner for South Carolina in New York, 
115 € 117 Broadway, N. Y. City. 
endorsed: Tiled Oct. 9, 1886. : 


26 KKnow all men by these presents that we, Clarence A.Seward, 

of No. 145 Fifth avenue, and William D. Guthrie, of No. 46 
West 52nd street, both in the city of New York, are held and firmnly 
bound unto C. T. Dunham and Mary A. Hyatt, and each of them, 
in the penal sum of one thousand dollars, lawful money of the United 
States of America, to be paid to the said C.T. Dunham and Mary 
A. Hyatt, their and each of their executors, administrators, and 
assigns ; for which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, firmly by these presents. 

Sealed with our seals [and] dated the 18th day of September, one 
thousand eight hundred and eighty-six. 

Whereas a civil action has been commenced in the court of com- 
mon pleas in and for the county of Berkeley, in the State of South 
Carolina, by the said C.T. Dunham against Caroline Carson, and in 
which suit the said Caroline Carson alleges that the said Mary <A. 

Hyatt is the real party plaintiff in interest by summons, com- 
27 plaint, and and order of publication: and 
Whereas the said Caroline Carson is about to enter her ap- 
meee in said suit in the said court of common pleas and to file | 
—1]525 
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a petition for the removal of said suit into the circuit court of the 
United States for the district of South. Carolina, according to the 
statute In such case made and provided, and upon the grounds in 
said statute specified, that the said suit arises under the Constitution 
and laws of the United States, and that the controversy therein 1s 
wholly between citizens of different States: 

Now, the condition of this obligation is such that if the said Caro- 
line Carson shall enter in such circuit court on the first day of its 
next session a copy of the record in such suit, and shall pay all costs 
that may be awarded by the said circuit court if said court shall 
hold that such suit was wrongfully or improperly removed thereto, 
and shall also there appear, then this obligation to be void; other- 

wise to remain in full foree and virtue. 
25 C. A. SEWARD. [L. s.] 
WILLIAM D. GUTHRIE. [1 s.] 


STATE, Ciry, AND County oF NEW YORK, 88: 


Clarenge A. Seward and William D. Guthrie, being severally duly 
sworn, do severally depose and each for himself say that he is a citi- 
zen of the State and a resident of the city aforesaid, and that he 1s 
worth the sum of two thousand dollars over and above all his debts 
which he owes or has incurred and exclusive of property exempt 
from execution. 

C. A. SEWARD. [L. =| 
WILLIAM D. GUTHRIE. [1 s. 


Sworn to before me this 18th day of September, 1886. 
In witness whereof I have hereunto set my hand and aflixed my 
official seal this 18th day of September, A. D. 1886. 
[SEAL. | CHARLES NETTLETON, 
Commissioner for South Carolina in New York, 
115 &€ 117 Broadway, N. ¥. City. 


STATE, Ciry, AND County OF NEW YORK, 38s: 
On this iSth day of September, 1886, before me personally ap- 
peared Clarence A. Seward and William D. Guthrie, to me 
29 personally severally known and known to me severally to be 
the persons named in the foregoing bond, and severally ac- 
knowledged that they executed the said bond for the uses and pur- 
poses and to the intent therein mentioned. 
In witness whereof I have hereunto set my hand and aftixed my 
official seal this 18th day of September, A. D. 1886. 
CHARLES NETTLETON, 
(Commissioner for South Carolina in New York, 
115 & 117 Broadway, N. Y. City. 


Endorsed: Filed Oct. 9th, 1886. 


CARSON VS. 
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~T. DuNHAmM vs. CAROLINE CARSON, 


CAROLINE C. T. DUNITAM. 


[ hereby certify that the foregoing pages, numbered consecutively 
1 to 14, inclusive, contain a true and correct copy of all the proceed- 
ings on file in this court, to wit, summons and complaint, order of 
publication, and petition for removal and bond accompanying same. 
Oct. 26, 1SS6. 
[L. s.] J. J. WILLIAMS, 
C.0.P& Ge. 


30) And thereafter, to wit, on 27th Oct., 1886, came the said 
Caroline Carson ond filed her answer in said circuit court in 
words and tenor following : 


Answer of Caroline Carson. 


In the Circuit Court of the United States for the District of South 
Carolina. In Equity. 


C. TT. DUNHAM vs. CAROLINE CARSON. 


The defendant, Caroline Carson, for answer to the bill of com- 
plaint herein, says: 

I. Her husband, William A. Carson, of the parish of St. John’s, 
Berkeley, of ¢ ‘harleston county, in the State of South Carolina, did, 
by his last will and testament, bearing date the llth day of March, 
A. D, 1854, after making certain specific bequests, direct his execu- 
tors or such one as might qualify to sell the residue of his estate ; 
out of the proceeds of sale to pay his debts; to divide the balance 
of such proceeds into three equal parts, to hold one such third part 

in trust for his wife, Caroline Carson, the defendant, during 

Ol her life, and to hold in trust the other two-third parts for 
his sons, Wilham Carson and James Petigew Carson, to be 

paid to them absolutely on their attaining the age of twenty-one 
years, the rest. and residue of his estate, including the remainder 
in the one-third part to be held in trust for his wife, [to] be bequeathed 
to his two said sons to vest absolutely on their att: uning the age of 
twenty-one vears. [Te appointed Alexander Robertson and John 
Freer Blacklock executors of his will and testament and guardian 
of his sons, and also appointed them trustees to receive and hold 
: the portions set apart for his said wife for life and for his said sons. 
4 [I]. William A. Carson died on the 17th August, 1856, and Alex- 
ander Robertson and John Freer Blacklock proved his will in the 

court of ordinary of Charleston county, and there qualified as ex- 

ecutors and proceeded to sell tle testator’s estate and to execute his 

will. One part of his estate sold by them was a valuable rice planta- 

tion not far from the city of Charleston, known as Dean Hall, 

which they sold to Elias N. Ball for $50,000. For the unpaid por- 

tion of the purchase-money Ehas N. Ball, on the 2nd March, 1857, 

executed to the said executors three bonds, each in the penal 

32 sum of $18,000, and two each in the penal sum of $8,000, 
conditioned, the three first named each. for the payment of 
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$9,000, and the two last named for the payment of $4,000, in five 
equal successive annual instalments, from the 14th January, 1857, 
with interest from this date, payable annually. To secure these 
bonds Elias N. Ball, on the 2nd March, 1857, executed to the said 
executors a conveyance, by way of mortgage, of Dean Hall, which 
mortgage was, on the 11th March, 1857, duly recorded in the mesne 
conveyance office of Charleston county. On or before the 4th June, 
1857, the said executors had sold the whole of the testator’s estate 
and paid his debts, and they thereupon made distribution of the 
testator’s estate, and, in their character of executors, transferred to 
themselves, as trustees under the said will, the above-mentioned 
bonds and mortgages, viz: To themselves, as trustees of the defend- 
ant, one bond of 89,000 and one-third interest in one bond of $4,000, 
and to themselves, as trustees of her two sons, for each the same 
amount in bonds, making an aggregate of $51,000 In bonds. They 
then took and held as trustees the mortgage of Dean Hall, securing 
the said bonds of $31,000. 
Oo IV. The defendant, who during the war adhered to the 
cause of the Union, early in 1861 left South Carolina and 
went to New York, where she resided and had her domicile until 
July, 1877, when she became a citizen of Massachusetts, of which 
State she is now a citizen. She alleges that her absence from South 
Carolina was matter of notoriety, and was known to the said Wil- 
liam McBurney and his copartners. Iler son, William Carson, who 
came of age after 1563, left South Carolina and the Confederate 
States before the war began, and has been absent ever since, except 
for a short period subsequent to 1878. Her son, James I. Carson, 
came of age after the end of the late war. John Freer Blacklock 
was absent from the United States during the whole of the late war. 
V. In Mareh, 1865, the firm of ILyatt, McBurney & Company, of 
Charleston, South Carolina, the copartners of which were Edmund 
Hyatt, William McBurney, William Ilasseltine, Thomas hk. Me- 
Gahan, and Alfred L. Gillespie, entered into negotiations with the 
sald lias N. Ball for the purchase of the said Dean Hall. Finding 
the legal title encumbered with the said mortgage to the trustees of 
this defendant and her infant sons, the said Hyatt, McBurney 
o- and Company furnished to the said Ball their Confederate 
treasury notes of the nominal amount of the debt secured by 
the mortgage of Dean Hall, and induced and procured the said 
Elias N. Ball to obtain therewith a surrender of the aforesaid bonds 
end mortgage by Alexander Robertson, the only trustee then in 
America, the said Blacklock being then in Europe. The said Ehas 
N. Ball, at the instance and request of the said Hyatt, McBurney 
and Company, thereupon induced and procured the said Robertson, 
in breach of his trust, to surrenaer the said bonds and mortgage in 
consideration of the delivery to him of the said Confederate treasury 
notes. Thereupon, on the 25rd April, 1868, the said Ball conveyed 
Dean Hall to the said William McBurney and Alfred L. Gillespie, 
in trust, for and to the use of the several copartners of the said firm 
of Hyatt, McBurney and Company, in proportion to their respective 
interests in the said copartnership. 


‘> 
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VI. On the 8th of May, 1868, Edmund Iyatt, as this defendant 
is informed and believes, came to a settlement with his copartners, 
and took in satisfaction of bis interest in the firm of Hyatt, 
30. McBurney and Co., and with ful. knowledge of the facts con- 
~ nected therewith, the bond and mortgage which the com- 
plainant is seeking to enforce in this suit. The defendant is informed 
and believes that no new consideration moved between the said Itd- 
mund Hyatt and his partners for the said mortgage. The said Ed- 
mund Hyatt acquired thereby no higher or other interest in Dean 
Hall than he had under the said deed and no other interest than his 
partnership equity in Dean Hall.  Tlis said bond was made in refer- 
ence to Confederate treasury notes, and by the dollars therein ex- 
pressed were intended the said notes. 

VII. The said mortgage held by the said Alexander Robertson 
and John Freer Blacklock, trustees, was not satisfied until the 21st 
of July, A. PD. 1866, when the said Alexander Robertson alone, at 
the instance, as this defendant believes, of McBurney, executed a 
satisfaction of it. 

VIII. The defendant was in New York at the time of the said 
transactions, and then knew nothing of them, and as soon as she 
heard of them repudiated them. Her sons were then both under 
age,and in coming of age repudiated them. The trustee, John 

Freer Blacklock, was at the time in Europe, and has repudi- 
OO ated them and refused to join in the satisfaction. In July, 

1866, her sons assigned to the defendant all of their interest 
in the said bonds and mortgage. 

IX. At the time of the surrender of the said bonds to the said 
Hyatt, MeBurney and Company by the said Alex’r Robertson they 
could have been exchanged in the market for more than double the 
amount in Confederate treasury notes of their face value. 

X. On the 11th of August, 1866, this defendant impleaded in the 
circuit court of the United States for the district of South Carolina 
all of the copartners of the said Hyatt, McBurney and Co. except the 
said Hdmund Hyatt, who could not be made a party by reason of 
his citizenship, in respect of the matters hereinbefore set forth, and 
prayed that the said bonds surrendered by the said Alex’r Robert- 
son be declared valid and subsisting securities, and that the mort- 
gage securing them be declared a valid and subsisting lien on Dean 
Hall, and praying a foreclosure thereof, and it was so duly decreed 
by the said court on the 10th of May, A. D. 1878, which said decree 

was affirmed by the Supreme Court at its October term, 1878. 
Od In pursuance of the said decree Dean Hall was sold to this 

defendant by the marshal of the district of South Carolina, 
at public outery, on the 26th of November, 1879, for the sum of — 
dollars, and duly conveyed to this defendant. 

XI. About the loth day of October, A. D. 1879, Mary A. Hyatt, 
as ex’'1x and as devisee and as heir-at-law of the said Edmund Hyatt; 
Joaquin Delmonte, ex’or of the said Edmund Hyatt, deceased; Mary 
I. Hyatt, widow and heir-at-law of the said Edmund Iyatt, and 
Julia Delmonte, as devisee and heir-at-law of the said Edmund 
Hyatt, brought an action against William McBurney, William Has- 
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seltine, Albert L. Gillespie, and Thomas R. MeGahan, members of 
the late firm of Hyatt, McBurney and Company, and this defendant 
in the court of common pleas of Charleston, of the State of South 
Carolina, to obtain an account of the amount due on the said bond 
given to Edmund Hyatt and to foreclose the mortgage securing the 
same, and to obtain a sale of the mortgaged premises, to wit, the said 
Dean Hall, to satisfy the said bond. The defendant duly answered 
the complaint. Issue was Joined in the said action between the 

plaintiffs and this defendant, and the plaintiffs introduced 
38 evidence to sustain the issue on their part, and closed their 

evidence. Thereafter the said action was removed into this 
court, and this court was adjudged by the decree of the Supreme 
Court of the United States to take Jurisdiction and proceed to a final 
determination of the matter in controversy. On the motion of the 
complainant, on the — day of , A. D. 1868, an order of discon- 
tinuance was entered in the said action. 

XII. Thealleged assignment of the said bond and mortgage to C. 
T. Dunham was nade after the discontinuance of the said last-men- 
tioned action. This defendant charges that the said assignment was 
made to defeat the jurisdiction of this court, and is pretensive and 
without consideration, and is not meant to transfer to C. T. Dunham 
the real interest in the said bond and mortgage; that the real inter- 
est therein remains in the assignors, and that there is an agreement 
or understanding between the assignors and C. T. Dunham that he 
is to prosecute, or permit to be prosecuted, this action for the benefit 
of the executors of Ilyatt or his personal representatives, who are 
the persons having the real interest in the said bond and mort- 


FALeC. 
ots 
oY XIII. At the time of the aforesaid purchase of Dean Hall 


from the said Elias N. Ball the firm of Hyatt, McBurney and 
Company and all the members of the firm had notice of the afore- 
said facts of the rights of the defendant and her sons, of the said acts 
and doings of Ball and Robertson, of the void and voidable char- 
acter of the surrender of the said bond, and of the satisfaction of the 
said mortgage. The said Edmund Hyatt had like notice when he 
took his said bond and mortgage, and C. T. Dunham had hke notice 
when he took his alleged assignment. 

XIV. This defendant avers that her said bond and mortgage are 
prior in date to the bond and mertgage sought to be enforced in 
this suit, that the alleged satisfaction of her bond and mortgage 
were In operation, and that the complainant cannot enforce his said 
lien except as junior to that of this defendant. 

XV. The defendant avers that the complainant is estopped by the 
aforesaid decree in the tenth paragraph mentioned from denying 
the validity of the said bonds and mortgage of this defendant and 
their priority to the bond and mortgage which the complainant is 

secking to enforce, and she says the complainant cannot en- 
AQ force the said bond and mortgage without first redeeming 
the mortgage of this defendant or otherwise conceding its 
priority. 
AVI. The defendant avers that the aforesaid decree in the eleventh 
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paragraph mentioned is a bar to the present action, and she prays 
the same benefit of this defence as if it had been made by way of 
plea. 

XVII. The defendant avers that a suit is now pending in this 
court wherein all the issues involved in this action are raised; that 
the said suit was begun before this present suit, and that this court 
obtained jurisdiction thereof before any court obtained jurisdiction 
of this present suit, and she says that by reason of the said suit the 
court of common pleas of Berkeley county then had and now has 
no jurisdiction of this action. 

XVIII. When the bond and mortgage which the complainant is 
secking to enforce were executed to the said Edinund Hyatt the said 
Edmund Hyatt was a citizen and a resident of the State of New 
York, a loyal State, and the obligors of the said bond, and the 
makers of the said mortgage were citizens of the State of South 

arolina, which was then in rebellion against the United States; 
and this defendant avers that the said bond and mortgage 
41 were void under the laws of the United States. 

XIX. The bond which is sought to be enforced in this suit is 
not the. bond of the defendant, but the bond of Wiliam McBurney, 
Wilham Hasseltine, Alfred L. Gillespie, and Thomas R. MceGahan. 
This defendant is informed and believes that the said debtors deny 
their liability on the said bond, and she avers that if such denial 
be true the complainant has no cause of action. She further avers 
that if the said denial is not true the said obligors are bound to 
pay the said debt and thereby to exonerate this defendant in respect 
thereto, and that it is contrary to equity and good conscience that 
the complainant should pursue his remedy by way of foreclosure 
before he shall have exhausted his remedy against the obligors of 
the bond. 

XX. The defendant avers that the copartners of McBurney, ITyatt 
and Co. and the said Mary E. Hyatt, executrix, are necessary parties 
to this suit, and can be made parties without ousting the jurisdic- 

tion of this court, and she prays the same advantage of this 
42 objection as if it had been made by way of plea. She can 

neither admit nor deny the allegations of the bill of com- 
plaint further than they are herein admitted or denied. 

And she prays to be hence dismissed, with her reasonable costs ; 
and she will ever pray, e. 


A. G. MAGRATIHI, 
H. E. YOUNG, 
Attys for Mrs. Carson. 
JAMES LOWNDES, 
CLARENCE A. SEWARD, 
Of Counsel. 


STATE OF SoutH CArRoLiIna, County of Charleston : 


Personally came before me Henry I. Young, one of the attorneys 
for the defendant, who, being duly sworn, says that the said defe nd- 
ant being without the limits of this State, he deposes that the fore- 
going answer is true, of his own knowledge, except as to the matters 
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therein stated on information and belief, and as to those matters he 
believes it to be true, his information being derived from the records 
in prior cases and statements of the parties. 


H. E. YOUNG. 


Sworn to before me this 27th day of October, 1886. 
BENJ. H. RUTLEDGE, Jr., 
Notary Public. 


438 And thereafter, to wit, on the 11th Nov’r, 1886, came the 
said C. T. Dunham and filed his answer and plea to said pe- 
tition for removal in words and tenor following: 


Answer of C. T. Dunham to Petition for Removal. 


In the Cireuit Court of the United States for the District of South 
Cerolina. In Equity. 
In Re C. T. Duxtam, Plaintiff, 
vs. 
CAROLINE Carson, Defendant.. 


Ev Parte CAROLINE CARSON. 


Petition for removal of cause from State court. 


The answer of ©. T. Dunham to the petition of Caroline Carson for 
the removal of the above cause to this court. 


C.'T. Dunham, plaintiff above named, not admitting or waiving 

any exception or objection soever to the jurisdiction of this 

44 court over the above cause and to the removal thereof, for 

answer to the said petition, and for cause why this action 
should not be removed, respectfully shows: 

He denies that the controversy in said cause is one wholly between 
citizens of different States, but, on the contrary, avers that the same : 
is a controversy whoily between citizens of the same State; and ! 
denies that he is, or was at the commencement of this action, a eiti- 
zen of the State of South Carolina, but avers that he is, and was at 
such commencement, a citizen of the same State as the said Caroline 
Carson, to wit, the State of Massachusetts. , 

He denies further that Mary Hyatt is the sole and only real party 
in interest and real party plaintiff, and that he is but a nominal and 
colorable plaintiff, but, on the contrary, avers that he is the true and 

real party plaintiff, and that Mary A. Hyatt has no interest 
45 whatsoever in the cause of action herein; and he denies that 

this controversy is In fact a controversy between the said 
Mary A. Hyatt and the said Caroline Carson. 

And, further answering, this deponent denies every other matter 
and thing alleged in the several and respective articles of said peti- 
tion, and alleges that this court has no jurisdiction of the action 
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aforesaid, nor any cause or right to remove the same to the proper 
court of the State of South Carolina. 

MITCHELL & SMITH, 
Defendant's Attorneys. 


CHARLESTON, 8S. C., Nov. 4th, 1886. 
We hereby certify that, in our opinion, the plea contained in the 
foregoing answer is well founded in point of fact. 


MITCHELL & SMITH, Solicitors. 


Untrep States or America, District of Massachusetts: 
Personally appeared before me C. ‘T. Dunham, defendant 
46 above named, and, being duly sworn, saith that the foregoing 
answer is not intended for delay, and that it is true in point 
of fact. 
(Signed) C.T. DUNHAM. 


Sworn and subscribed this ninth day of November, 1886, as wit- 

ness my hand and official seal, at the city of Boston. 
[L. s.] SAMUEL JENNISON, 
Notary Public and Commissioner for South Carolina. 

Andon the 15th November, 1886, the said Caroline Carson filed a 
general replication to the same. 

And thereafter, to wit, on 27 Nov’r, 1886 (after due notice thereof), 
a motion for a trial of the issues arising upon the petition for re- 
moval and answer thereto came on to be heard before the circuit 
court aforesaid; and thereupon the following order was made: 


Order for Trial. 
C.'T. DuxnwAM vs. CAROLINE CARSON, 


A] Ex Parte CAROLINE CARSON, 


_ 


On hearing the motion for an issue herein to determine the ques- 
tion of citizenship, and counsel on both sides having been heard, it 
is thereupon ordered that the issues arising under the petition for 
removal and the answer thereto be set down for trial before this 
court at Charleston on Monday, 20th December, 1886, at 11 o’clock 
a.m., and that on such trial the burden shall be upon the defend- 
ant, Caroline Carson, to show that the plaintiff, C. T. Dunham, is 
not a citizen of the State of Massachusetts. 
Nov. 27, 1586. 
CHARLES HH. SIMONTON, 
District Judge of the U.S. 


And thereafter, to wit, on 7th December, 1886, by and with con- 
sent of all the counsel in the cause, the cause came on to be tried 
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and was tried before the Honorable Hugh L. Bond and 
48 Charles H. Simonton, judges of the said circuit court, upon 
the pleadings and the evidence as follows, to wit: 


Evidence on Behalf of the Petitioner, Caroline Carson. 


UNITED STATES OF 


AMERICA, South Carolina District: 


Fourth Circuit. In Equity. 


CAROLINE Carson vs. Wu. McBuRNEY and Others. 
Deed of U.S. marshal. 


To all to whom these presents may concern I, R. M. Wallace, mar- f 
shal of the United States for the district of South Carolina, send 
Greeting : 

Whereas by virtue of a decretal order of the circuit court of the 
United States sitting for the district of South Carolina, dated the 
twenty-cighth (28th) day of May, A. D. 1879, to me directed, com- 
manding me to sell the real estate described in the mortgage in the 

above-stated case, I did, after having given due and lawful 

AQ notice, sell, on ‘Puesday, the twenty-fifth (25th) day of No- 

vember, A. D. 1879, in front of the post office, in the city of 

Charleston, So. Ca., the following -described property, to wit: All 

that ple intation or tract of land known as Dean Hall, situate, lying, 

and being on Cooper river, in St. John’s, Berkeley, parish, in the 
district, now county, of Charleston, and State of South Carolina, 

-butting and bounding to the east on Cooper river, the northwest 

on lands formerly of William Harleston, now of John Harleston, 

and Dr. William Moultrie, to the west on White Hall plantation, to 
the southwest on Back river, and to the south on lands formerly of 

Isaac I. Holmes, now of , containing twenty-six hundred acres, 

more or less; also all that tract of land situate in the same parish 

aforesaid, known as White Hall, -butting and bounding on the east 
on Dean Hall plantation aforesaid, to the northeast on latids of 
John Harleston and Dr. William Moultrie, to the northwest 

50 on lands formerly of Hugh Swinton Ball, [sq., deceased, 

now of , and on the southwest on lands formerly of 

John C. Ball and lately of William Ball, Esq., deceased, having 

such forms, dimensions, and descriptive marks as are represented 

on a plat made by R. J. Pinckney, surveyor, in April, 1857, and 
containing five hundred and twenty-six ;%%, acres, be the same more 
or less; also all that parcel of land in the parish aforesaid, contain- 
ing thirty-five 7°95 acres, bounding on the north and east by Chicken 

( reek, to the south and west on Medw: ay on Back river, unto Caro- 

l:ne Carson, fer the sum of fifty-two hundred dollars, the receipt 

whereot is hereby acknowledged, she being at that price the highest 
and last bidder of the same. 

Now, therefore, in pursuance of the said order, and in considera- 
tion of fifty-two hundred dollars to me in hand paid by the said 
Caroline Carson, I have granted, bargained, and sold, and by 
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51 these presents do grant, bargain, sell, and convey, unto the 

said Caroline Carson, and her heirs and assigns, the aforesaid 
tracts of land, together with all and singular the members and ap- 
purtenances thereunto belonging, and all estate, title, and interest 
a the said defendants in the said suit of right had in and to 
the same; to have and to hold the said premises, with all the ap- 
purtenances, unto the said Caroline Carson, her heirs and assigns, 
forever. 

In witness whereof I have hereunto set my hand and seal this 
twenty-sixth day of November, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States of America the one hundred and fourth. 

[SEAL. | R. M. WALLACE, 
U.S. Marshal, Dist. So. Ca. 


Signed, sealed, and delivered in the presence of— 
JAS. S. SIMONS. 
EMIL GERISCH. 


o2 UNITED STATES OF AMERICA, South Carolina District : 

Personally appeared Jas. 8. Simons, who made oath that he was 
present and saw KR. M. Wallace, marshal of the United States for 
the district of South Carolina, sigi, seal, and, as his act and deed, 
deliver the within instrument of writing, and that deponent, with 
I. Gerisch, attested the execution thereof. 


JAS. 5S. SIMONS. 


Sworn to before me this twenty-sixth day of November, A. D. 
1879. 
[SEAL. | E. M. SEABROOK, 
C.D. C. U. S., So. Ca. 
Endorsed. 
R. M. Wallace, U. S. marshal, to Caroline Carson. 


MrsSNE CONVEYANCE OFFICE, 
CIARLESTON Counry. 


The within deed is duly recorded in this office this 23rd of Janu- 
ary, 1880, in Book V, 17, page- 500, 501, 502. 
C. KERISON, Jr., Rk. AL GC. 
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Proceedings in the ease of Caroline Carson against Robertson 

and Blacklock, exeeutors, and others, as stated in the eases 
of Robertson vs. Carson, 19 Wall., 74, with the following cireuit 
decree, and the subsequent proceedings, as reported in McBurney 
vs. Carson, 99 U.S., 567, which cause it is admitted has been en- 
tirely ended and the costs paid, and the sale by the marshal con- 
firmed in the cause. 


Decree. 


In the Cireuit Court of the United States, Fourth Cireuit, District of 
South Carolina. April Term, 1878. In Equity. 


CAROLINE Carson vs. ALEXANDER ROBERTSON ef al. 


On hearing the pleadings, evidence, and arguments of counsel in 

this cause, it is now ordered, adjudged, and decreed that the bonds 

of Elias N. Ball to Alexander Robertson and John F. Black- 

4 lock, described in the pleadings and secured by the mortgage 

of Dean Hall, are valid, unsatisfied, and subsisting securities, 

and that the debts secured thereby are due and payable to the com- 

plainant, and that the mortgage of Dean Tall, described in tie 

pleadings, given by Ichas N. Ball to secure the said bonds, 1s a valid, 

unsatisfied, and subsisting mortgage, securing the payment of the 
: said bonds. 

It is further ordered, adjudged, and decreed that the entry of sat- 
isfaction made on the said mortgage is null and void, and that the 
parties to this cause, in whose possession or control the said bonds, 
or any of them, and the said mortgage, may be, do surrender them 
to the complainant, and that the same are her property. 

It is further ordered, adjudged, and decreed that the sum of 

$31,000, with interest thereon, payable annually, from the 23rd 
5d April, 1865, is now due and payable on the said bonds to the 

complainant, and that the said sum is a lien and charge on 
Dean Hall plantation in favor of the complainant. 

It is further ordered, adjudged, and decreed that the parties in in- 
terest have leave ui i] the first day of August, 1878, to pay the said 
debt, and that if it be not paid on that day the equity of redemption 
of all the parties to this suit and of Hyatt, McBurney & Co. in the 
said Dean Ifall plantation be forever barred and_ foreclosure, and 
that the marshal of this court do then sell the said plantation, after 
due notice, at public auction, in the city of Charleston, on the fol- 
lowing terms, viz., one-fourth eash and the balance in three equal 
successive annual instalments, the credit portion to bear interest, 

payable annually, and to be secured by a mortgage of the said 

o6 plantation, and that he convey the property to the purchaser, 
and that he do, after paying the expenses of the said sale, 

apply the cash proceeds to the satisfaction of the complain: int’s debt, 
if so much be necessary, and that if necessary he assign to her the 
bonds of the purchaser in satisfaction of her debt, or so much of 
them as may be necessary, and that any remaining after the satisfac- 
tion of her claim be held subject to the order of the court as to the 
right of the party entitled thereto,and who may apply for orders for 
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CAROLINE CARSON 
the delivery of the same, but the bonds assigned to the complainant 
shall be a first lien on Dean Hall. 

It is further ordered, adjudged, and deereed that if the complain- 
ant become the purchaser of Dean Hall at the said sale the marshal 
do set off her said debt, or so much as may be necessary, against her 
bid. 

It is further ordered, adjudged, and deereed that the de- 
fendants, except John I. Blacklock, pay the costs of this suit, 
and that the defendant Blacklock pay his own costs. 

10th May, 1878. 


~e 
oe | 


HUGH L. BOND. 


wa | 
D 


Proceedings in the cause of Caroline Carson against Wm. 
McBurney, Alfred Haseltine, and T. R. MeGahan as follows: 


Original Biil. 
THe UNItrep States oF AMERICA, District of South Carolina: 
In the Cireuit Court. In Equity. 


To the Judges of the circuit court of the United States for the said 
district: 


Caroline Carson, a citizen of the State of Massachusetts, 

59 brings this her bill of complaint agamst William McBurney 

and Thomas R. McGahan, both citizens of the State of South 

Carolina; Alfred L. Gillespie, a citizen of the State of T ennessee, aud 
William ITaseltine, a citizen of the State of California. 

And thereupon your oratrix complains and says 

I. She was heretofore the owner and holder of certain bonds 
made by one Elias N. Ball, secured by a mortgage of a certain 
plantation known as Dean Hall, situated in the parish of St. John’s, 
Berkeley, in the county of Charleston, of the State aforesaid, and of 
the v: alue of about twenty thousand dollars (20,000). 

Il. The said Ball, in eighteen hundred and sixtv-three (1863), 
sold Dean Hall to the defendants, together with Edmund Hyatt, 
their copartner in trade under tlie name of Hyatt, McBurney and 
Company. The said Hyatt soon thereafter released his interest as 

copartner in Dean Ilall to the defendants, who executed to 
60 him their bond in the sum of § , and seeured the same 
| by a mortgage of the said Dean Hall. 

IIT. In eighteen ‘hundred and sixty-six (1566) the complainant 
filed her bill in this court against the defendants to foreclose her 
said mortgage. The defendants denied the ralidity of her mort- 
gage and resisted the s same; but this court declared her said mort- 
gage to be a valid and subsisting hen on Dean Hall as against the 
defendants, and decreed a sale thereof to satisfy the same. 

IV. The said Hyatt could not be made a party to her said suit 
by reason of his citizenship; but the complainant denies that the 
said mortgage, given to him by the defendants, is as against her 
mortgage a pari amount lien. 

V. Under the decree of this court the said Dean Hall was sold 
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and conveyed to the complainant on the twenty-sixth of November, 
eighteen hundred and seventy-nine (1879). 

6] VI. The executors of the said Hyatt, who has died, have 
brought suit in the court of South Carolina against the com- 

plainant to foreclose their said mortgage. 

VIL. While the complainant denies that the mortgage of Hyatt 1s 
paramount to her mortgage, or this Hyatt or his executors have any 
better rights in Dean Hall as against the complainant than the de- 
fendants, she is apprehensive that the courts of South Carolina will 
not take the view of her rights which has been taken by this court 
and the Supreme Court of the United States. 

She says that the said bond of Hyatt, secured by the mortgage of 
Dean Hall, is the debt of the defendants, which they are bound to 
pay; that the said decree in this court in her said suit, the record of 
which she prays may be taken as a part of this bill, estops the de- 

fendant from claiming the right as against her to make any 
62 mortgage of Dean Hall, which would affect her interests; that 

such. inorte age, as against her, 1s void, and she submits that 
she is entitled fo be subrogated by the defendants from this charge 
on Dean Hall, which they ‘have put upon Dean Hall. 

Wherefore she prays that the defendants may be decreed to ex- 
onerate herin the premises by paying to the executors of Hyatt the 
sum due on their said bond, and to pay to the complainant any 
sums she may be compelled to pay to the executors of Hyatt to save 
Dean Hall from sale in the said suit, or the value of the said Dean 
Hall, if the same shall be sold in said suit, and all expenses and 
costs she may be put to by the said suit; and so — necessary she prays 
' to be subrogated to the rights of the said executors in the said bond. 

May it please your honors to grant unto your oratrix a writ of 
subpeena, to be directed to the said William McBurney, Thomas R. 

McGah: an, Alfred L. Gillespie, and William Haseltine, com- 
63 manding them, at a certain day and under a certain pain 

therein to be limited, personally to be and appear before your 
honors in this honorable court, and then and there full, true, direct, 
and perfect answer make to all and singular the premises, and fur- 
ther to stand to, perform, and abide such further order, direction, 
and decree therein as to your honors shall seem meet. 

And your orators will ever pray, and so forth. 

JAMES LOWNDES, 
Comp’s Sol’r. 
Endorsed: Iiled 5th October, 1880. 
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Demurrer. 
THe UNITED StaTEs OF AMERICA, District of South Carolina : 
A In the Circuit Court. In Equity. 


The answer of William McBurney and Thomas R. McGahan, citi- 
zens of the State of South Carolina, to the bill of complaint 

64 of Caroline Carson, alleging herself a citizen of the State 
of Massachusetts. 


1. These defendants deny that Caroline Carson is a citizen of the 
State of Massachusetts, as alleged in the said bill of complaint. 

2. That these defendants, answering, say that the said Edmund 
Hyatt mentioned in the said bill if living would have been an in- 
dispensable party to these proceedings, but that the said Edmund 
Hyatt has departed this life, leaving a last will and testament, 
whereby he appointed Mary A. Hyatt executrix and Joaquin Del- 
monte executor thereof, who have duly qualified thereon as such, and 
that the said Mary A. Hyatt and Joaquin Delmonte, as the repre- 
sentatives of the said Kdmund Hyatt, are indispensable parties to 
these proceedings; and these defendants rely upon the want of par- 

ties now stated and shown to the court as an insuperable ob- 
65 jection to the jurisdiction of this court, sitting as a court of 

equity, and claim to be allowed to insist upon this want of 
parties in the same manner as if they had pleaded the said bill. 

do. These defendants, by protestation, not confessing all or any of 
the matters and things in the said complainant’s bill contained to 
be true in such manner aud form as the same are therein set forth 
and alleged, fo demur to the said bill, and for cause of the demurrer 
show that the said complainant has not by her said bill made such 
‘ase as entitles her to any relief against them as to the matters com- 
plained of in said bill, or any such matters. Wherefore, and for 
divers other good causes of demurrer appearing in the said bill, these 
defendants do demur thereto, and they pray the Judgment of this 
honorable court whether they shall be compelled to make any fur- 

ther or other answer to the said bill, and they pray to be dis- 
66 missed from hence with their reasonable costs in their behalf 
sustained. 
McCRADY & SON. 


Personally appeared before me William McBurney, one of the 
above-named defendants, who, being duly sworn, says that the fore- 
going answer is true of his own knowledge, except as to those mat- 
ters therein stated on information and belief, and as to those matters 
he believes them to be true, and that the demurrer above is not in- 
terposed for the purpose of delay. 

WM. McBURNEY. 
kK. M. MORELAND, 
Notary Public. 
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We hereby certify that, in our opinion, the above demurrer in 
this case is well founded in point of law. 
McCRADY & SON. 


Endorsed: Filed 20 November, 1880. 


67 UNITED STATES OF AMERICA, 
District of South Carolina: 


In the Circuit Court. 
CAROLINE CARSON vs. Wu. McBurney eé al. 


On motion of A. G. Magrath & H. FE. Young, complainant’s solic- 
itors, it is ordered that the complainant have leave to file such sup- 
plemental bill im this cause as she may be advised is proper or nee- 
essary for her interest. 

Sept. 7th, 1886. 

HUGH L. BOND, 
C't Judge. 

endorsed: Tiled Sept. 11th, 1886. 


6S Tor Unirep States OF AMERICA, 
Fourth Circuit, South Carolina District : 


In the Cireuit Court. 


To the judges of the cireuit eourt of the United States for the district 
of South Carolina: 

Caroline Carson, a citizen of the State of Massachusetts, by leave 
of the court for this purpose first had and obtained, brings this her 
supplemental bill of complaint, against Mary A. Hyatt as executrix 
and devisee and heir-at-law of the late Edmund Hyatt; Mary E. 
Iivatt, widow and heir-at-law of the said Edmund Hyatt, deceased ; 
oy Abraham W. Van Vechten, as executor of the said Edmund Hy- 
att, deceased ; and Julia Delmonte, heir-at-law of said Edmund Hy- 
att, each and every of the said defendants citizens of the State of 
New York; William MeBurney, Thomas R. McGahan, both citizens 
of the State of South Carolina; Alfred L. Gillespie, a citizen of the 
State of Tennessee; William Hasseltine, a citizen of the State of 
California; and C. T. Dunham, a citizen of the State of South 

Carolina. 

69 And thereupon your oratrix complains and says 

That heretofore, to wit, onthe 11th day of August, A. D. 1866, 
your oratrix filed a bill in this honorable court against Alexander 
Alexander Robertson, John I. Blackloek, William "Me gurney, Ithas 
N. Ball, William Ball, William Carson, and James Petigew Carson, 
defendants, wherein she sets forth that she held a mortgage upon 
Dean Hall plantation, a tract of land in the district aforesaid : ; that 
the said mortgage was to secure a bond of the said Elias W. Ball 
for the purchase-money thereof; that the said William MeBurney, 
during the late war, had bought the said plantation from the said 
Kelias N. Ball,and that the said Alexander Robertson, one of the 
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trustees under her husband’s, the late William A. Carson’s, will, with- 
out right or authority, had received Confederate notes from the said 
William McBurney, acting for the said Ball, for the said pur- 
70. chase-money bond, and illegally and without the sanction 
of his cotrustees, the said John I*. Blacklock, had entered 
satisfaction upon the said purchase-money mortgage; that the said 
William McBurney had really bought the said plantation for 
and in behalf of the firm of Hyatt, McBurney & Co., of which 
firm, at the date of the purchase, the said William McBurney, 
Edmund Iyatt, now dead, Thomas R. MeGahan, Alfred Gillespie, 
and William Hasseltine, were partners; that the title of the said 
plantation was in the said William McBurney and Alfred Gillespie, 
but really to the use of the said firm; that subsequent to the said 
purchase by the said William McBurney, the said firm of Hyatt, 
McBurney & Company was dissolved, and that, to adjust the balances 
between the said partners and to secure to the said Kdmund Hyatt 
his share of the assets therein, the said Wilham MeBurney and 
Alfred Gillespie, at the instance and request of said partners, mort- 
gaged the said plantation to the said Edmund Hyatt to secure 
71 to him a bond of forty thousand (40,000) dollars, representing 
his supposed share in the said partnership assets; and that 
your oratrix charged that such satisfaction, made by the said Alex- 
ander Robertson, was null and void, and that the purchase-money 
mortgage held by her was a first lien on the said Dean Hall plan- 
tation, and prayed a declaration to this effect, a foreclosure of her 
mortgage, and that the said plantation be sold and the proceeds ap- 
plied to paying, in the first place, the debt due to your oratrix. 

That the said bill was amended from time to time and new 
parties, to wit, the said Alfred Gillespie, William ITasseltine, Thomas 
R. MeGahan, and also one Khas N. Miller, assignee in bankruptey 
of the said Ehas N. Ball, were made parties thereto; a supplemental 
bill thereto was also filed; that finally the case eame on for hear- 
ing in the circuit court of the United States for the district aforesaid, 

at the April term, 1875, of the said court, and upon the hear- 
72 ing thereof, and the argument of counsel, the presiding judge 

the Hon. Hugh L. Bond, on the 10th day of May, 1878, filed 
his decree in the cause, wherein and whereby it was deereed as 
follows: 

That the said purchase-money bond of Elias N. Bali, held by your 
oratrix, was secured by a first Hen on the said plantation by her 
mortgage. 

That there was then due upon it the sum of thirty-one thousand 
(31,000) dollars, with interest thereon, payable annually from the 
24th day of April, 1865. 

That the parties in interest have leave until the Ist day of 
August, 1878, to pay the said bond, and that if not paid on that 
day the equity of redemption of all the parties to the suit and of 
Hyatt, Meburney WX Company be forever barred and foreclosed, 
and that the marshall of the said court shall sell the said plantation, 
after usual adverlisement, at public auction, and convey the preperty 
to the purchaser. 
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That the marshal apply the proceeds of sale to the pay- 
ment, in the first place, of the expenses of the sale; then to 
the debt due to your oratrix, and the remainder of the pur- 

chase-money, if any, be held subject to the order of the court. 

That an appeal from the said decree was taken by the said 
Wilham MeBurney and Thomas R. MceGahan, and on said appeal 
the said deereed was aflirmed. (99 U.S., 569.) 

That the said plantation was shortly thereafter exposed for sale 
by the said marshal under the said decree, and bought by your oratrix 
for the sum of — dollars, and by deed bearing date 26 November, 
A. D. 1879, duly conveyed to her by the said marshal, and has ever 
since been held and possessed by her, except for a short time when, 
as hereinafter stated, it was in the hands of a receiver, and is now 
in her possession. 

That the said Edmund Hyatt was not a party to the said suit. 

That subsequently to the decision of the same, and in order 

ic to avoid the effect of the decree of the said Supreme Court of 

the United States, to wit,on or about the 15th day of October, 
1879, the executor and executrix and heirs-at-law of the said 
Kdmund Ilyatt, he having died in the meanwhile, to wit, the said 
Mary A. Ilyatt, Mary E. Hyatt, Julia Delmonte, and Joaquin Del- 
monte, filed their bill in the court of common pleas (equity side) 
for Charleston county and State of South Carolina, practically re- 
newing the questions made in the suit of your oratrix above set 
forth, as tiled and decided in the cireuit court of the United States 
for the said South Carolina district, and the Supreme Court of the 
United States. 

That in this suit the said Dean Hall plantation was put in the 
hands of a receiver to await the issue of said suit. 

That your oratrix duly filed a petition for removal of the said 

cause to the circuit court of the United States, but the same 
75 was refused by said court of common pleas; that the said 

court of common pleas and the supreme court of the State of 
South Carolina, in disregard of your oratrix’ said petition, proceeded 
to the hearing of the said cause, and, refusing to give any weight to 
the said decree of the Supreme Court of United States, held that the 
mortgage for the purchase-money held by your oratrix had been 
duly satisfied, and that the mortgage given by the partners of Hyatt 
to Hyatt was a prior hen on the said plantation, and ordered the 
sume sold for the satisfaction thereof and the proceeds of such sale 
to be applied, after payment of costs and expenses of sale, first, to the 
payment of the mortgage debt due by the partners of Ilyatt to 
ITyatt, and then the surplus, if any, to your oratrix. 

That your oratrix thereupon took the cause by writ of error to 

the Supreme Court of the United States, and by its decree the said 
petition of your oratrix for the removal of the cause to the 
76 circuit court of the United States was held to have been duly 
filed, and that all proceedings of the State court thereafter, 
(namely, February 16th, 1880), including the final deeree therein, 
were null and void, and it was decreed that the same be set aside 
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and the cause remanded to the circuit court of the United States for 
final determination. 

Your oratrix craves leave to refer to the proceedings in the said 
several suits, to wit, the two causes entitled Carson vs. Robertson et 
al. and the supplemental bill herein, and the seid cause entitled 
Hyatt et al. vs. McBurney, Carson, e¢ al.,and to the proceedings 
therein, whenever the same is necessary, though by reason of their 
great length they are not here more particularly set out by copies. 

That, again, to avoid the force and effect of the decree of this hon- 
orable court, and of the Supreme Court of the United States, the 

sald Mary A. Hyatt, Mary E. Hyatt, and Julia Delmonte, 
vi (the said Joaquin Delmonte having previously died), did, on 

the — day of , 1886, discontinue their said suits in the 
said United States circuit court, and fraudulently and collusively 
and without consideration, at the instigation of the said William 
McBurney, in order to avoid the decree of this court, assign and set 
over, or pretend to assign and set over, the said bond made by 
Hyatt’s partners to Hyatt, which has been the subject of two suits 
in this court, to one C. T. Dunham, an alleged citizen of Massachu- 
setts, in order to defeat the jurisdiction of this court and to nullify 
its decrees. 

That heretofore, to wit, on the 5th of October, 1881, your oratrix 
filed in this court her bill against William McBurney, Thomas R. 
MeGahan, Alfred L. Gillespie, and William I[aseltine, citizens of 
the several States hereinbefore alleged, setting out substantially 

the above facts, so far as they had then happened, in regard 
iS to the said bonds and mortgages, and claiming that she. was 
entitled to be exonerated by the said de fendants in that suit 
from the charge created by them on the said Dean Hall plantation, 
and that they be decreed to pay their debts to the said Edmund 
Hyatt, his executor or executrix, or the person entitled to the same. 

That the said defendants, by McCrady & Son, filed a demurrer to 
the same, and an answer allesing that the said representatives of 
the said Edmund Hyatt were proper parties thereto; that thereupon 
your oratrix, by her counsel In this cause, gave notice of a motion 
to strike out the said answer, but that by consent of counsel the 
said cause remained and is still on the docket, and its further prog- 
ress was staid by said agreement to await the final decision in the 
said cause entitled Hyatt et al. vs. MeBurney, Carson, et al., which 

last suit, as hereinbefore stated, was, on the — day of August, 
19 1886, discontinued by the plaintiffs therein, on their own 

motion, in order to assign the said bond of the said partners 
of Hyatt to Hyatt to the said C. T. Dunham, that he might bring a 
sult thereon and, as an alleged citizen of Massachusetts, defeat the 
jurisdiction of this court. 

Your oratrix, in this her supplemental to her said bill, makes 
parties thereto the persons claimed by the defendants thereto to be 
proper parties, and also the said C. T. Dunham; that the said 
C.'T. Dunham claims that he now holds the said bond and mortgage 
made by the partners of Hyatt to Hyatt, and has notified your 
oratrix of his intention to bring another suit thereon to foreclose 
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the said mortgage, and has filed his bill for that purpose in Berke- 
ley county, State of South Carolina. 

Your oratrix charges that all the said suits are really brought by 

and at the instigation and expense of the said McBurney, 
SO and are brought simply to vex and harass your oratrix. 
Your oratrix further shows that the said William McBur- 
ney, Alfred L. Gillespie, and William Ilasseltine are perfectly 
solvent, and fully able to pay the debt which they owe to the rep- 
resentatives of Edmund Ilyatt, deceased, or to the holder of the said 
bond given to the said Edmund Ilyatt by his partners. 

That the said mortgage on Dean Hall plantation, made by Hyatt’s 
partners to ITyatt and now said to be held by C.'T. Dunham, is a 
cloud on the title of your oratrix to Dean Hall. 

I. Wherefore your oratrix prays that the said William McBur- 
ney, Thomas KR. MecGahan, Alfred L. Gillespie, and William 
Haseltine may be decreed to pay the debt which they owe to the 
representatives of the said Edmund Iyatt, or the holder of said 

bond, and thus exonerate your oratrix in the premises and 
8] relieve the said Dean Hall plantation from any len, real or 
pretended, on the same. 

IT. That all and singular the defendants in this cause may be 
enjoined from beginning or continuing any suit, 1 begun, except in 
this court, to enforce the alleged lien of the mortgage made by the 
partners of Ifyatt to Hyatt, and now held by some one or more of 
the defendants in this suit, on the said Dean Hall plantation. 

IT]. Vhat all and singular the defendants in this cause, or who- 
ever of them holds or hold the said mortgage made by IHyatt’s 
partners to Ilyatt, and alleged to be a Hen on the said Dean Hall 
plantation, be decreed to surrender the same to the elerk of this 
court to be cancelled. 

IV. That your oratrix may have such other and further relief as 
the nature of the case may demand and to your honors shall seem 
meet. 

May it please your honors to grant unto your oratrix, not only 

your writ or writs of subpoena commanding each and every 
$2 of the said defendants to be and appear in this honorable 

court, full, direct, and perfect answer make to all and singular 
the premises (without oaths, which are hereby expressly waived), 
and to abide and perform all decrees of your honors in the premises, 
but also your writ of injunction in the premises. 

And your oratrix will ever pray, ete. 

A. G. MAGRA TH. 
Ht. E. YOUNG. 
JAMES LOWNDES, 
CLARENCE A. SEWARD, 
Of Counsel. 
District OF COLUMBIA: 
Personally before me came William Carson and made oath that he 


is the son of the complainant in the above-named suit, viz., of Caro- 
line Carson, and well acquainted with her affairs, and more especially 
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with the proceedings in regard to Dean Hall plantation; thai the 
said Caroline Carson is absent from the United States, to wit, in 
Sorrento, Italy; that he has read the above bill of complaint, and 
the same is true of his own knowledge, as derived from the records 
inthe case and other sources of information, except the particulars of 
the alleged assignment of the said bond by the representatives 
83 of Is. Hy: att, dece ased, to C. T. Dunham, and as to those he 
is informed, ‘and on such information he believes the statement 


to be true. 
WM. CARSON. 


Subscribed and sworn to before me this twenty-third day of 
August, A. D. 1586. 
[SEAL. | FRANK T. RAWLINGS, 
Notary Public. 
Endorsed: Filed Sept. 11th, 1886. 


84 Tue Unrrep STATEs OF AMERICA, 
South Carolina District: 


In the Cireuit Court. 


CAROLINE CARSON vs. WILLIAM McBURNEY et al. 


It appearing from the bill of complaint exhibited and verified by 
William Carson, the complainant being absent from the United 


States, that the complainant has prayed for an injunction against 
the defendants named in her said bill, and it also appearing that 
there is danger of irreparable injury to the complainant from delay 
to grant such injunction, and it further appearing that the facts 
stated in the bill are sufficient to warrant the granting of a restrain- 
ing order till there can be full hearing on the motion for injunetion : 

Now, therefore, it is ordered that all [and] singular the defendants, 
to wit, Wm. McBurney, Thomas R. MeGahan, Aifred L. Gillespie, 

Mary A. Hyatt, Mar vy Ic. Hyatt, Abraham W. Van Vechten, 
85 Julia Delmonte, William Haseltine, and C. T. Dunham, and 

each and every of them, their attorneys and agents, be, and 
are hereby, temporarily restrained from beginning, or, if the same 
be already begun, from prosecuting further, any suits or suit what- 
soever against the said Caroline Carson to foreclose any alleged 
mortgage on Dean Hall plantation set forth in her bill of complaint, 
or in any way to disturb her possession of or title to the said planta- 
tion, except in this court, and in this suit by answer, cross-bill, or 
otherwise, in the same as they shall be advised, till the said cause 
shall be fully heard in this court. 

And it appearing, from the affidavit filed in the original bill in 
this cause, that Alfred L. Gillespie is a citizen of the State of Ten- 
nessee, and William Haseltine is a citizen of the State of California, 
and that it is alleged by the defendants that C.'T. Dunham is a citi- 

zen of the State of Massachusetts, it is ordered that this order 
86 be served on them personally, if ¢f practicable, or, if not 
practicable, that the same be served on them by publication, 
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as hereinafter provided, and that service hereof be made im like 
manner on the defendants, Mary A. Hyatt, Mary I. Hyatt, Abraham 
W. Van Vechten, and Julia Delmonte, it appearing that the said 
defendants are each and all citizens of the State of New York. 

It is further ordered that the said Alfred LL. Gillespie, Wilham 
Haseltine, C. T. Dunham, Mary A. Hyatt, Mary E. Hyatt, Abraham 
W. Van Vechten, and Julia Delmonte, if not found in the said dis- 
trict of South Carolina, do plead, answer, or demur to the complain- 

ant’s bill of complaint on or before the 1st day of November next 
ensuing, and that the United States marshal of the said South Caro- 
lina district, by himself or deputy, do serve the said Alfred L. Gil- ‘ 
lespie, William Ilaseltine, C. 'T. Dunham, Mary A. Hyatt, Mary E. 3 
Hyatt, Abraham W. Van Vechten, and Julia Delmonte per- 
sonally with a copy of this order, if their respective residences 
be known to him, and if the residence of any one or more of 
them is not known to him, then the said marshal shall publish this 
order once a week for six consecutive weeks in the Charleston News 
and Courier, a newspaper published in Charleston, South Carolina. 

And, to secure the said defendants from any injury from the said 
temporary restraining order, the complainant, by her counsel, sub- 
mitting to the same in heu of giving a bond to secure the defend- 
ants from damages, it is hereby ordered that the said Dean Hall 
plantation be pl: aced in the possession of H. Ek. Young and H. A.M. 
Smith, two of the counsel, representing opposite interests, as receivers. 
They will receive all rents to become due after the granting of this 
order and hold the same, subject to the further order of this court, 
and will take such steps to lease the said plantation for the vear 
, 1SS7 as to them shall seem advantageous to all concerned. 
8S Should either of them decline to accept the office of receiver; 

then the other is appointed sole receiver. 
September 7th, 1886. 


— 


S/ 


HUGH L. BOND, 
C't Judge. ‘ 
Endorsed: Filed Sept. 11th, 1886. 


It is admitted that the foregoing order was served as therein di- 
rected. 
89 Tue Unirep STATES oF AMERICA, 
South Carolina District: 


In the Cireuit Court. 


CAROLINE CARSON vs. WILLIAM McBurney ef al. 


CHARLESTON, 8. C., Sept. 22nd, 1886. 
Hon. Hugh L. Bond, circuit judge. 

Dian Str: [ have been served by the U.S. marshal for this dis- 
trict with an order in the above matter made by yourself, at cham- 
bers, and appointing me as coreceiver of the property mentioned in 
the order. fam compelled to decline to act as such, but desire to 
give you my reasons, as under ordinary circumstances I should be 
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glad to accept such an appointment from you. My firm was em- 
ployed by Mr. C. T. Dunham, a citizen of Mass. and assignee of a 
bond and mortgage on Dean Hall, to foreclose the same. The de- 
fendant being also a citizen of Mass., we filed proceedings in 
90° the State court for that purpose (the State court being the 
only court with jurisdiction). The order served on me seeks 
to restrain our client from so doing. With the merits of that order 
I do not propose now in any way to de: al, but simply to say that it 
is an order made in the cause to which neither Mr. Dunham nor 
any person thro’ whom he claims were parties or in any way bound 
by the proceedings or process therein. The order defines me as rep- 
resenting an interest in that cause. I do not, nor do I represent any 
one who can be made a party thereto; and. whilst the order purports 
to appoint receivers of the property as a security to my client, it 1s 
impossible in any way to operate.as such, but, on the contrary, tends 
to defeat his action in the State court, t, alre: dy commenced, by in- 
jecting the question of jurisdiction between two courts as to whether 
the court whose process tn vem first issued or that which: first 
91 took actual physical possession or the ves in a cause not im 
rem has jurisdiction. 

For me to accept the position of receiver or appear as such in the 
case would be to commit my client as a party to a cause with which 
he has nothing to do and treat with indifference the process of the 
State court, whose aid has been already solicited. 

Excuse my writing so much in detail, but I presume your order 
was made under a misapprehension of the facts and will be corrected 
at the proper time, and desire to show fully why I cannot accept your 
appointment. 

I have notified Mr. H. E. Young of my inability to act. 

Yours very resp’y, HENRY A. M.SMITIH. 


Endorsed: Filed 22nd Sept., 1886. 


2 District oF Soutru CAROLINA: 
In the Circuit Court. In Equity. 


The plea of C. T. Dunham, defendant, to the supplemental bill of 
complaint of Caroline Carson, complainant. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in thes said complainant’s ‘said 
bill mentioned to be true in such manner and form as the same are 
therein and thereby set forth and alleged, doth plead thereunto, 
and for plea saith that this defendant (in the said supplemental bill 
of complaint erroneously styled a citizen of the State of South Caro- 
lina) is and was, at the time of the filing of the original and the 
supplemental bill of complaint herein, a citizen of the State of 
Massachusetts; and this defendant denies all and all manner of 
fraud and collusion charged in said supplemental bill of complaint, 
and denies that the bond and the mortgage on Dean Hall securing 
the same held by this defendant were frauduler tly and collusive ly 


CAROLINE CARSON VS. C. T. DUNHAM. 


and without consideration, at the instigation of William Mcburney, 
assioned to this defendant in order to avoid the decree of 
95 this court; and denies further that the proceedings in the 
State court for Berkeley county, referred to in said supple- 
mental bill, were brought by him at the instigation of said William 
McBurney simply to vex and harass the complainant. 

All which matters and things this defendant doth aver to be 
true, and pleads the same to the said supplemental bill, and humbly 
demands the judgment of this honorable court whether he ought 
to be compelled to make any further answer to the said bill of com- 
plaint, and prays to be. hence dismissed with lis reasonable costs 
and charges. 

Charleston, 8S. C., Oet., 1886. 

MITCHELL & SMITH, 
Solicitors for C. T. Dunham. 


We hereby certify that, in our opinion, the foregoing plea is well 
founded in point of law. 
MITCHELL & SMITH, Solicitors. 
United Srates or AMERICA. 


District oF MASSACHUSETTS, 
County of Suffolk, City of Boston: 


Personally appeared before me C. T. Dunham, defendant above 
named, and, being duly sworn, saith that the foregoing plea 
94 is not interposed for delay, and that it is true in point of fact. 


C. TT. DUNITAM. 


Sworn to and subscribed this first day of November, 1886, as 
witness my hand and official seal at said Boston. 
SAMUEL JENNISON, 
Notary Public and Commissioner for South Carolina. 


Unirep Srates oF AMERICA, 
District of South Carolina: 


In the Circuit Court. In Equity. 


The answer of C. T. Dunham to so much of the supplemental bill 
of complaint of Caroline Carson, complainant, as charges fraud 
and combination on the part of this defendant. 


This defendant, reserving to himself all right of exception to the 
said supplemental bill of complaint, and for the fortifying of the 
pleas by this defendant filed to the said supplemental bill of com- 
plaint, and for an answer to so much of said bill as specially charges 
fraud or combination on the part of this defendant, together with 
his ecodefendants therein mentioned, saith : 

That this defendant heretofore purchased, bona fide, for valuable 
consideration, the bond of William McBurney, William Hasseltine, 
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Alfred L. Gillespie, and Thomas R. MeGahan to Edmund 
96 Hyatt, bearing date Sth May, 1863, together with the mort- 

gage securing “the same, upon a certain plantation or tract of 
land situate in Berkeley county, in the State of South Carolina, 
commonly called Dean Hall, particularly described in said mortgage, 
and that said bond and mortgage were, by a proper and sufficient 
deed of assignment, under the hands and ‘seals of Mary A. Hyatt, 
executrix and legatee, and Julia Delmonte, legatee, of said Edmund 
Hyatt, duly assigned and transferred to this defendant; that there- 
after this defendant began proceedings in the court of common pleas 
for Berkeley county, in the said State of South Carolina (that tie 
the only court having jurisdiction) to foreclose the said mortgage. 

That thereafter this defendant has been notified by publication 
that subsequent to the filing of his said proceedings for foreclosure 
in the court of common ple: is for Berkeley county the complainant 

herein, Caroline Carson, has filed. this present supplemental 
o7 bill of complaint and attempted to make this defendant a 

party defendant thereto for the purpose of enjoining him 
from further prosecuting his said proceedings in the State court, 
altho’ neither this defendant or his assigns, nor any person to whom 
either he or they were privy, or thro’ whom either he er they claim 
were parties to the original Dill of complaint of said Caroline Car- 
son, nor in any [way ] concerned or affected by the issues therein, or 
served or attempted to be served with any process whatsoever prior 
to the filing of said proceedings for foreclosure in the State court. 

And this defendant explicitly and absolutely denies that said bond 
and mortgage were fraudulently and collusively and without consid- 
eration, at the instigation of Wm. McBurney, assigned to this de- 
fendant in order to avoid the decree of this court; and denies fur- 
ther that his said proceedings for foreclosure in the State court are 
brought at the instigation and expense of the said McBurney, simply 

to vex and harass the complainant, and, on the contrary, 
v8 avers that this defendant purchased said bond and mortgage 

“bona fide,” for full and valuable consideration, and that his 
said proceedings in the State court have been commenced in good 
faith for the purpose of realizing upon his security. 

And this defendant denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by said bill charged, with- 
out this, that there is any other matter, cause, or thing in the said 
complainant’s s said bill of complaint pore wi material or neces- 
sarv for this defendant to make answer unto, and not herein and 
hereby well and_ sufficiently answered, confessed, traversed, and 
avoided or denied, is true to the knowledge and belief of this de- 
fendant; all which matters and things this defendant is ready to 
aver, maintain, and prove as this honorable court shall direct, and 
prays to be hence dismissed with his reasonable costs and charges 
in this behalf most wrongfully sustained. 

MITCHELL & SMITH, 
Def’d'ts’ Sol’rs. 
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UNITED STATES OF AMERICA. 


District oF MASSACHUSETTS, 
County of Suffolk, City of Boston: 


Personally appeared before me C. T. Dunham, defendant above 
named, and, being duly sworn, saith that so much of the foregoing 
answer as concern- his own acts and deeds is true, to the best of his 
knowledge, and that so much thereof as concerns the acts and deeds 
of any other persons or person therein named he believes to be true. 


(Signed) C. T. DUNHAM. 


Sworn and subscribed to before me this first day of November, 
1886, as witness my hand and official seal at Boston. 
[SEAL. | SAMUEL JENNISON, 


Notary Public and Commissioner for South Carolina. 


100 «3‘THe UnrItrep States oF AMERICA, 
District of South Carolina : 


Fourth Cireuit. In Equity. 


The separate answer of Mary A. Hyatt, one of the defendants, a citi- 
zen of New York, to the supplemental bill of complaint of Caro- 
line Carson, suing as a citizen of the State of Massachusetts. 


This defendant, now and at all times hereafter, saving and reserv- 
ing to herself all benefits and advantages of exception to the mani- 
fold errors, uncertainties, and insufficiencies of complainant’s said 
supplemental bill of complaint, for answer thereto, or to so much 
thereof as she Is advised it is material or necessary for her to answer 
unto, answering, says that she knows nothing of the bill filed on the 
lith day of August, 1566, by the complainant in this case against 
Alexander Robertson and others, and of the amendments thereto 
and proceedings thereunder mentioned in the supplemental bill to 
which this isan answer, save and except what appears in the records 
of this court, as she was no party thereto, nor was her father and 

testator, the late Kdmund Hyatt, a party to the same. 
10] This defendant admits that her father and testator, the late 

Edmund Hyatt, held a mortgage on the plantation, Dean 
Hall, the subject of foreclosure in the suit by Caroline Carson against 
Alexander Robertson and others above mentioned, which mortgage 
was made and executed by William MebBurney and Alfred LL. Gil- 
lespie under a power of appointment in a deed of conveyance of 
Klias N. Ball, the former owner of Dean Hall, to them, the said Wil- 
liam MeBurney and Alfred L. Gillespie, feof-ees, to the use of the 
former partnership of Hyatt, McBurney & Co., and was made and 
executed by the said Wilham MeBurney and Alfred LL. Gillespie to 
secure a bond given by the said William McBurney, Alfred L. Gil- 
lespie, William Hasseltine and Thomas R. MeGahan, in the penal 
sum of eighty thousand dollars, conditioned for the payment of forty 
thousand dollars, the same being given for the purchase of the in- 
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the 


pause, the 1 


William MeBurney 


Same. 


That this defendant admits that her coexecutor Joaquin Delmonite, 
mother and 
sister, as heirs-at-law of the said Edmund Hyatt, did, on or 
1879, file a complaint in the court of 
common pleas for Charleston county and State of South Carolina 
to foreclose the mortgage made by the said William McBurney 
and testator as aforesaid, but she 
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and 


herself, a 


CAROLINE 


4 
as 


about the 15th October, 


executrix, 


Alfred L. Gillespie to her father 


denies that they 
the Supreme Court of the United States; 
said decree of the Supreme Court of the United States had, as she 
has stated above, expressly reserved the rights of her testator, the 
said Edmund Hyatt, and declared that he was in nowise bound or 
There was, therefore, no decree of the Supreme 
the effect of which it was to the interest 


affected thereby. 
Court of the United States 


CARSON VS. C. 


said Edmund Hyatt, not having 
been made a party to the said proceedings, departed this life on or 
about the 20th September, 1876, leaving of full force 
his last will and testament, whereby he appointed this defendant 
executrix and his son-in- law, Joaquin Delmonte, executor of the 


together 


with 


of this executrix of Hdmund Hyatt to avoid. 


That as the 


the claim to foreelose the mortgage held by her 


rights under which had been so expressly reserved and saved by the 
decision of the Supreme Court, for the said Caroline Carson had 
court for South Carolina as a citi- 
and had constantly averred 
and as this defendant’s 
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testator and her 


sued in the United States 
zen of the State of New York, 
that she was a citizen of that State: 
eoexecutor and herself were lkewise citizens of 
the State of New York, this defendant never having heard of any 
change of residence or citizenship on the part of Caroline Carson 
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terest of the said Edmund Ilyatt in the assets of the said firm of 
Hyatt, McBurney & Co. 

T hat, as this defendant has stated above, her said father and _ tes- 
tator was not a party to the proceedings of the said Caroline Carson 
td foreclose the mortgage given by the said Elias N. Ball to the ex- 
ecutors of hor husband. William A. Carson, and that, as she 
is informed and believes and as appears from the record in 
ights of her father and testator, the said Ed- 
mund LIyatt, under the said mortgage given to him by the said, 
and Alfred L. Gillespie were expressly saved 
and reserved by the decision of the Supreme Court of the United 
States, and it was expressly declared in the said decision that if the 
said Edmund Hyatt should not be made a party to the said pro- 
ceedings of the said Caroline Carson, and the said Caroline (¢ 
should be successful in her said proceedings, that the said IkXdmund 
Hyatt would not be affected by the decree, but that in such case he 
might file a new and independent bill and renew the litigation as to 
all the questions touching the prior mortgage which were involved 
in the said controversy. 

That her father and testator, the 


her 


did so in order to avoid the effeet of the dnewec of 
that, on the contrary, the 


‘ase then stood, and as this defendant was then in- 
formed, the State court was the only forum open to her to prosecute 


testator 


and unrevoked 


Carson 


and 


and his 
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Thomas R. MeGahan, defendants to the original bill of complaint 
herein, and that no notice whatsoever was given of any motion for 
leave to file the supplemental bill of complaint, and that neither 
the said defendants nor their solicitors knew of the same until after 
it had been filed and the process thereon attempted to be served. 


LOUIS pe B. McCRADY. 


110 Sworn to and subscribed before me this first day of No- 
vember, A. D. 1886. Witness my hand and official seal. 
J. E. HAGOOD, , 
C100. US, Dist. 8. C- 


111 Supplemental Bill, Filed Under the Order of Court, Dated —. 


Tue Unirep Sratres oF AMERICA, 
District of South Carolina: 
CAROLINE CARSON \ 
VS. In Equity. 
WititraAm McBurney ef al. f 


The order asked for in this case is to dismiss the supplemental bill 
which was filed with the leave of the court; but it is alleged, as 
cause sufficient for the order to dismiss, that there has been the 
omission to give due notice to the other party of the motion for leave 


to file the supplemental bill, as set forth in the 57th rule of court. 
The rule referred to relates to cases in which, for any reason, as ex- 
pressed in the rule, “asupplemental, or a bill in the nature of a sup- 
plemental, may be necessary to be filed in the cause.” And the 
reason why a notice to the adverse party may be required is that, 
according to the rule laid down by the Supreme Court (Shaw v. Bill, 
95 U.S. Rep., 10), in asupplemental bill new service of subpcena is 
not necessary; but where there is service of subpoena, so that the 
parties interested are notified of the filing of the supplemental bill, 

no necessary reason can be found why, in regard to the mere 
112 leave to file the notice, that leave is to be asked is so indis- 

penszble a prerequisite that 1f omitted the court is divested 
of all power in that case, it may be that the court, of its own mo- 
tion, would direct notice to be given of the leave that was asked ; 
but if, with all the papers before it, the court is satisfied that it is 
necessary for a supplemental bill to be filed, it cannot be that its 
power is to be suspended or made dependant on a notice to be given 
to the other party. If — the matter set forth in the supplemental bill 
and with all the papers in the case before the Judge, it is proper, in 
his opinion, that asupplemental bill should be filed, the necessity for 
filing it can be only qualified by that which the court would of itself 
take, and which is that the other party should not be surprised and 
in ignorance of the filing of the supplemental bill, and, without serv- 
ice of subpcena informing him of it, be put to any disadvantage. 
The motion asking the order to set aside the filing of the supple- 
mental bill is refused. The defendants in the supplemental bill will 
be allowed until the rules day in February next to plead, answer, or 
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demur, as they may be advised to be proper for any defence, 
113 = and proper notice of this extension will be given by publica- 

tion to such of the defendants who are out of the State and 
have not appeared, and such publication shall be’ made by the clerk 
of this court publishing the notice of such extension once a week 
for six consecutive weeks in the Charleston News and Courier, a 
paper published at Charleston, South Carolina. 


Dec. 7, 1886. 
HUGH L. BOND, 
C't Judge. 
Endorsed: Filed 7th Dec., 1886. 


114 Proceedings in the case of Mary A. Hyatt vs. McBurney and 
others, as stated in the case of Hyatt vs. Carsons, 118 U.S., 
p. 279. 


That after the rendering of the decision in the United States Su- 
preme Court the complainant moved to dismiss her bill, and the 
following order was made: 


115 THer UNITED STATES OF AMERICA, 
District of South Carolina: 


Fourth Circuit. In Equity. 


Mary A. Hyatt, Ix’1x and Devisee, et al. 
vs. 
Wa. McBurney, CAROLINE Carson, et al. 


To Messrs. James Lowndes, A. G. Magrath, [and] H. E. Young, 
atty’s for Mrs. Carson. 

GENTLEMEN: Please take notice that we discontinue the above- 
entitled cause, and will move before his honor Judge Bond, at 
chambers, at Baltimore, Md., on the 8th day of July next, for leave 
to enter an order of discontinuance without prejudice upon the pay- 
ment of the costs incurred to date, to be taxed by the clerk of this 
court. 

July 2, 1886. 

McCRADY & SON. 

Iendorsed: Filed July 10, 1886. 


116 = Uwnirep Srates oF AMERICA, 
District of South Carolina: 
Fourth Cireuit. In Equity. 


Mary A. Hyatt, Ex’ix and Devisee, et al. 
vs. 
Wa. McBurney, CAROLINE Carson, ef al. 


On motion of McCrady and Son, plaintiff’s attorneys, it is ordered 
that upon the payment of costs incurred to date this cause does 
stand dismissed, and that the clerk of this court is hereby directed 
to enter such discontinuance upon the payment of said costs. 
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And it is further ordered that the clerk of this court do tax the 


costs 1n the same. 
10th July, 1886. 


HUGH L. BOND, 
C’t Judge. 


117 It is admitted that all costs have been paid,and that this 
cause is at an end in the circuit court. 

Admitted that if T. R. McGahan were present he would testify as 
follows: 

That, Edmund Hyatt, one of the firm of Hyatt, McBurney & Co., 
lived in New York for many years before the late war; that some 
time in the early or middle part of 1861 he came to Charles- 
ton on a visit, leaving his family in New York and intending to 
wind up his affairs and return, but that the closing up of the lines 
and the blockade prevented him. The bond mentioned in the com- 
plaint was given to Edmund Hyatt in part payment of his interest 
in the firm. He returned to New York as soon as he could, and 
there remained until bis death. 


Defendants’ Evidence. 


118 It is admitted that C. T. Dunham, if present, would testify 
that he was a citizen of the State of Massachusetts, and had 
always been so. 

Admitted that Careline Carson last resided in South Carolina, in 
the county of Charlesten ; that she left South Carolina early in 1861, 
‘when she went to New York, and there resided until June, 1877, 
when she went to Massachusetts, and there resided until Septem ber, 
1877, when she went to Europe, whence she has never returned. 


And, after hearing the testimony and the argument of counsel, 
the court made the following : 


Decree. 
©. T. Dunnam, PI ff, vs. CaRronInrE Carson, Def’d’t. 
119 The issues arising upon the petition for removal herein 


and the answer thereto having been set for trial on the 20th 
December inst., and the same, by consent of all parties to the cause, 
having been heard this day : 
Now, on consideration thereof, it is decreed that petitioner has 
failed to show that the said C. T. Dunham is not a citizen of the 
State of Massachusetts, and that upon the pleadings and the testi- 
mony offered in support thereof no sufficient cause for removal ap- 
pears, and that the said cause be remanded to the court of common 
pleas for Berkeley county. 
December 7th, 1886. 
HUGH L. BOND, 
Ct. Judge. 
CHARLES H. SIMONTON, 
Dist. Judge. 


CAROLINE CARSON VS. C. T. DUNHAM. 


120 | Petition for Removal. 


UnIitep States OF AMERICA, 
District of South Carolina, Fourth Cireuit : 


A In the Cireuit Court. 


C. T. Dunnam, Plaintiff, against CARoLINE Carson, Defendant. 


The court having remanded this petition to the court of common 
pleas for Berkeley county, and an appeal having been prayed by the 
defendant in open court : 

It is ordered that said appeal be allowed, and that the appeal 
bond be fixed at two hundred and fifty dollars. 

December 7th, 1886. 


HUGH L. BOND, 

Ct Judge. 
CHARLES H. SIMONTON, 
Dist. Judge. 


121 In the Supreme Court of the United States. 
CAROLINE Carson, Appellant, vs. C. T. Dunnam, Appellee. 


Now comes the appellant, Caroline Carson, by A. G. Magrath & 
Henry KE. Young, her attorney-, and assigns for error the following 
matters in the order of the Court, made the 7th day of December, 
1886, remanding this cause to the State court: 

I. That the Court erred in holding that the burden of proving 
that the complainant was not a citizen of Massachusetts was upon 
the defendant. ; 

II. That the Court erred in holding that no sufficient cause for 
removal of the said cause appears in this case. 

I1I. That the Court erred in remanding the cause to the Wate 

court. 
122 And for said errors she prays this Court to reverse the said 


order. 
H. E. YOUNG, 
A. G. MAGRAT H, 
Attorneys for Appellant. 
C. A. SEWARD, 
J. LOWNDES, 
Of Counsel. 


20 Know all men by these presents that I, James Lowndes, 
am held and firmly bound unto C. T. Dunham in the fall 
and just sum of $250, to be paid to the said C. T. Dunham, his cer- 
tain attorney, executors, administrators, or assigns; to which pay- 
ment, well and truly [to be] made, I bind myself, my heirs, executors, 
and administrators, jointly and severally, by these presents. 
Sealed with my seal and dated this 16th day of December, anno 
Domini 1886. 
Whereas lately in the circuit court of the United States for the 
6—1525 
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district of South Carolina, in a suit depending in the said court be- 
tween C. T. Dunham and Caroline Carson, a decree was rendered 
against the said Caroline Carson, and the said Caroline Carson has 
obtained an allowance of an appeal to the Supreme Court of the 

United States to reserve the decree in the aforesaid suit, and a 
124 citation directed to the said C. T. Dunham, citing and ad- 

monishing him to appear and to be in the Supreme Court of 
the United States on the 6th day of January, 1887: 

Now, the condition of the above obligation is such that if the said 
Caroline Carson shall prosecute her said appeal to effect and answer 
all costs if she fail to make her plea good, the above obligation to be 
void; else to remain in full force and virtue. 


JAMES LOWNDES. [L.s.] 


In the presence of— 
WM. L. FINLEY. 


In the Circuit Court of the U.S., District of South Carolina. 
November Term, 1886. 


This bond approved in open court. 
CHARLES A. SIMONTON, 
U. S. Judge. 


District OF COLUMBIA, 8s: 


Personally appeared before me James Lowndes and made oath 

that he possesses property, real or personal, to the value of $250 
clear of all his debts. 

125 Subscribed and sworn to before me this 16th day of Decem- 


\ ber, A. D. 1886. 
WM. L. FINLEY, 
Notary Public. 


126 UnITep STATES OF AMERICA, 
District of South Carolina: 


We hereby agree that the foregoing 116 pages constitute the 
papers, exhibits, depositions, and other proceedings which are neces- 
sary to the hearing in the Supreme Court. 

January ord, 1887. 


MITCHELL & SMITH, , 
Att’ys for C. T. Dunham. 

W. C. YOUNG, 
Atty for C. Carson. 


127 Uwntrep STATES OF AMERICA, 
District of South Carolina, Fourth Circuit : 


I, J. EX. Hagood, clerk of the circuit court of the United States 
for the district of South Carolina, do hereby certify that the fore- 
going is a true and correct copy of the papers, exhibits, depositions, 
and other proceedings which are necessary to the hearing in the 
Supreme Court, as agreed upon by the counsel in the cause. 

Given under my hand and seal of said court, at clerks office, in 


» 
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the city of Charleston, South Carolina, this 3rd day of January, A. 
D. 1887. 
[Seal U.S. Circuit Court, District of So. Carolina. ] 
J. E. HAGOOD, 
“A CCU US., Dist. 8. C. 


Endorsed on cover: S. Carolina C. C. U.S. No. 1825. Caroline 
Carson, appellant, vs. C. T. Dunham. Filed January 5, 1887. 


IN THE 


Supreme Court of the Cited States, 


October Term 1886. 


-—-_~ 


CAROLINE Carson, Appellant, 
vs. 


C. T. Dunuam, Appellee. 


eefd--- 


Statement of Facts. 


a a a> 
~~ we 


This case has been advanced under the Thirty-second 
Rule, and the question in it is whether the case was remov- 


able from the State Court to the Cireuit Court of the United 
States under the act of March 3d, 1875. 

C. T. Dunham, on the 11th of August, 1886, filed his 
bill against Caroline Carson in the Court of Common Pleas 
of Berkely county, South Carolina, to enforce a certain 
bond secured by » mortgage of Dean Hall plantation. 

The bond was the bond of W. McBurney, William Has- 
seltine, Alfred L. Gillespie, and Thomas R. MecGahan to 
Edmund Hyatt, dated May 8, 1868, and the bond and 
mortgage are alleged to have been assigned by Mary A. 
Hyatt, executrix of Edmund Hyatt, and Julia Delmonte, to 
the said Dunham. (Folio 4 et seq.) 

Service of the summons by publication was sought to be 
had. Such service would have been effected on October 
9th, 1886. The defendant appeared on October 8th, 1886. 
(Folio 20.) 

On October 9th, 1886, Caroline Carson filed her petition, 
praying that the cause be removed to the Cireuit Court of 
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the United States for the district of South Carolina. (Folio 
21 et seq.) ‘The grounds of removal alleged in the petition 
are as follows: 


I. The suit was one between citizens of different States, 
viz., between the complainant, a citizen of South Carolina, 
and the defendant, a citizen of Massachusetts; or between 
Mary A. Hyatt, a citizen of New York, and the defendant, 
a citizen of South Carolina, the said Mary A. Hyatt being 
the real party in interest, and an alleged assignment by 
her to the complainant Danham being colorable and made. 
to deteat the jurisdiction of the United States Court. 


II. That the suit arises under the laws and Constitution 
of the United States in this, that the defendant claims and 
sets up as defenses thereto— 


Ist. That all the matters herein have been already ad- 
judged in her favor by the Cireuit Court of the United 
States for the district of South Carolina. 


2d. That the complainant is barred of his present action 
by a Judgment of the said court in her favor on the matter 
in controversy 


3d. That the State Court is without jurisdiction, because 
a prior suit on the hke matter is pending in the aforesaid 
court of the United States, which, by its receiver, has pos- 
session of the subject-matter of this suit. 


4th. That the bond and mortgage sued on are void under 
the laws of the United States. 


The petition further alleged that the cause had not been 
tried, and that the first term at which it could be tried had 
not begun. ; 


The defendant gave bond, as required by the act of 
1875, and filed the transcript in the Circuit Court of the 
United States for the district of South Carolina on the 
26th of October, 1886. (Folio 1.) 


_. The defendant filed her answer in the Circuit Court on 
the 27th of October, 1886. (Folio 30.) 
The answer contains the following allegations: 


1. That the defendant, being the owner of certain 
bonds and a mortgage on Dean LIfall, dated March 2d, 
1857, securing them, impleaded in the said Circuit Court 
the partners of Hyatt, McBurney & Co., except Edmund 
Hyatt, the said firm being owners of Dean Hall; that in 
the said cause she obtained a decree of foreclosure, which 
was affirmed by this court at October Term 1878; that at 
the sale under the decree she became the purchaser of 
Dean Hall; that the said Edmund Hyatt was a partner of 
the said firm; that the bond now sued on, dated May 8th, 
1868, was originally given to Hyatt in settlement of the 
partnership accounts; and that the said decree, being a 
decree of a court of the United States, estopped the plain- 
tit as privy in title to Hyatt from denying the priority of 
her bond and mortgage. (Folios 36, 39.) 


2. That the executors of Hyatt brought suit on the said 
bond and mortgage against her in the State Court; that 
the cause was removed to the Circuit Court aforesaid, and 
by the decree of this court the said Circuit Court was de- 
creed to take jurisdiction; that thereafter, and after their 
evidence was in, the said executors dismissed their suit, and 
that the said suit and the decree therein bars the plaintiff’s 
present suit. (Folios 39, 40.) | 


8. That a prior suit on the same subject-matter is now 
pending in the Circuit Court of the United States for the 
district of South Carolina, and that the Circuit Court by 
its receiver had possession of Dean Hall. (Folio 40.) 


4. That at the time of the making of the bonds and 
mortgage Hyatt was a citizen of New York and the 
obligors citizens of South Carolina, which was then in re- 
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bellion, and that the bond and mortgage were void under 
the laws of the United States. (Folio 40.) 


5. That the assignment was pretensive, and made to 
defeat the jurisdiction of the Circuit Court. (Folio 38.) 


On the 4th of November, 1886, Dunham filed a pleading 
which traverses the allegations of the petition, (Folio 44.) 
Issue was joined thereon. (Folio 46.) 


On the motion of Dunham the cause was set tor trial 
on the issues arising under the petition. On the issue 
whether or not Dunham was a citizen of Massachusetts, 
the burden of this issue was declared to be upon Caroline 


Carson. (Folio 47.) 


On the trial the three records averred in the petition 
and the answer were introduced in evidence. (Folios 53, 
68, 114; see also 99 U.S., 567; 118 U.S., 279.) 


The tollowing decree was made: 

“he issues arising upon the petition for removal herein 
and the answer thereto having been set for trial on the 20th 
of December, inst., and the satne by consent of all parties 
to the cause having been heard this day— 

« Now, on consideration thereof, it is decreed that the 
said petitioner has failed to show that the said C. T. 
Dunham is not a citizen of Massachusetts, and, upon the 
pleadings and testimony offered in the support thereof, no 
sufficient cause for removal appears, and that the said 
cause be remanded to the Court of Common Pleas for 
Berkely county.” (Folio 119.) 


The present appeal was taken from this order. (Folio 
120.) No motion to remand was made. 


Assignment of Errors. 
The appellant assigned the following errors in the de- 
cree (folio 121): 


1. That the court erred in holding that the burden of 
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proving that the complainant was not a citizen of Massa- 
chusetts was upon the defendant. 


2. That the court erred in holding that no sufficient cause 
for removal of the said cause appears in this case. 


3. That the court erred in remanding the cause to the 
State Court. 


Argument. 


The question is whether this cause was removable on 
the prayer of the appellant into the Circuit Court of the 
United States. 

The second section of the act of March 3d, 1875, (18 S. 
L., p. 470,) contains this provision : 

«That any suit of a civil nature, at law or in equity, now 
pending or hereatter brought in any State Court, where the 
matter in dispute exceeds, exclusive of costs, the sum or 
value of $500, and arising under the Constitution or laws 
of the United States, * * * either party may remove 
said suit into the Circuit Court of the United States for the 
proper district.” * * * 


The contention of the appellant is that this case is one 
“arising under the laws of the United States” in two 
respects: 

1. In that her rights derived from certain judgments of 
courts of the United States are assailed or involved in this 
case. 


2. In that the rights of the appellee, the subject of this 
suit, are derived from a deed void under the laws of the 
United States. 


The said rights of the appellant, and the said ground of 
invalidity in the deed of the appellee, are averred, both in 
the petition for removal and the answer of the appellant. 
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They have been properly pleaded, and the only issue is as 
to the sufficiency of these grounds of removal. 


It is settled law that “a case arising under the laws of 
the United States” is removable without regard to the 
citizenship of the parties. 

Railroad Co. v. Mississippi, 102 U.S., 135. 
Kansas v. Ames, 111 U. S., 482. 


The only point for discussion, therefore, is whether this 
case is one “arising under the laws of the United States,” 


within the meaning of the act of March 3, 1875. 


1. AS TO THE JUDGMENTS: 


Where a claim is made in a ease that rights under a 
judgment of a United States Court are assailed, the case 
is *‘one arising under the laws of the United States.” 

It is not too much to say that the principle to govern 
this case is * res judicata” in this court. 

In Du Passeur v. Rochereau, 21 Wall., 130, in which 
there was a writ of error to a State Court, the plaintiff in 
error set up in the State Court a judgment of the United 
States, and on the writ of error averred, as the ground of 
jurisdiction of this court, that the State Court bad not given 
effect to that judgment. 

This court held that it had jurisdiction of the case on 
that ground; that the jadgment of a United States Court 
is a right or title under an authority exercised under the 
United States. The same principle is decided in— 

Insurance Co. v. Murphy, 111 U.S., 738. 
New Orleans v. Delamore, 114 U.S8., 501. 


These cases arose under the act of February 14, 1867, 
(14 8. L., 885,) which contains these words: “That a final 
judgment, * ™* * where any title, right, privilege, or 
immunity is claimed under the Constitution or any treaty 
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Or statute of, or commission held or authofity exercised 
under, the United States, * * * may be re-examined,” &c. 

The acts of February 14th, 1867, and March 3d, 1875, 
differ in phraseology, but are similar in legal effect. 

Every civil suit is a controversy about rights, and all 
rights are the creation of law. The particular rights which 
by the act of February 14th, 1867, are made justiciable in 
the Supreme Court of the United States are rights created 
by the statutes of the United States. Now, a case which 
concerns a right created by the statutes of the United 
States arises under the law of the United States. A case 
arising under the laws of the United States must concern 
a right created by or secured by or concerning the laws of 
the United States. 

The forms of expression are different, but their legal 
effect is‘similar. The first of these formulas is that adopted 
by the act of February 14th, 1867; the latter is that of 
the act of March 3d, 1875. The latter phraseology is the 
wider in its scope. 

This reasoning finds sanction in Du Passeur v. Rochereau, 
where Mr. Justice Bradley, in delivering the opinion of 
the court, says: 

“Where a State Court refuses to give effect to the 
judgment of a court of the United States rendered upon 
the points in dispute and with jurisdiction of the case and 
the parties, a question is undoubtedly raised which under 
the act of 1867 may be brought to this court for revision. 
The case would be one in which a title or right is claimed 
under an authority exercised under the United States, and 
the decision is against the right or title so set up. It would 
then be a case arising under the laws of the United States 
establishing the Circuit Court and vesting it with jurisdic- 
tion; and hence it would be within the judicial power 
of the United States, as defined by the Constitution, and 
it is clearly within the chart of appellate power given to 
this court in cases arising in and decided by the State 
Courts.” 
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It thus appears that this court considers a case in which the 
effect of a judgment of a United States Court is in controversy, 
as “a case arising under the laws of the United States.” 


The same principle is asserted in a case just decided in 
‘this court, viz., The Crescent City Life-Stock Landing and ° 
Slaughter-House Company etal. v. The Butchers’ Union 
Slaughter-House and Live-Stock Landing Co., in which 
Mr. Justice Matthews delivered the opinion of the court as 


tollows: 
5d 4 he * * * * 


“It must, therefore, be conceded that the sole question to 
be determined is, Did the Supreme Court of Louisiana, in 
deciding against the plaintiffs in error, give proper effect 
to the decree of the Circuit Court of the United States, 
subsequently reversed by this Court ? 

“It is argued by counsel forthe defendant in error that this 
does not embrace any Federal question; that the effect to 
be given toa judgment or decree of the Circuit Court of the 
United States sitting in Louisiana by the courts of that 
State is to be determined by the law of Louisiana or by 
some principle of general law as to which the decision of 
the State Court is final; and that the ruling in question did 
not deprive the plaintiffs in error of ‘any privilege or 
immunity specially set up or claimed under the Constitu- 
tion or laws of the United States.’ 

‘‘ But this is an error. The question whether a State 
Court has given due effect to the judgment of a court of 
the United States is a question arising under the Constitu- 
tion and laws of the United States, and comes within the ju- 
risdiction of the Federal courts by proper process, although, 
as was sald by this court in Du Passeur v. Rochereau, (21 
Wallace, 150, 135,) ‘no higher sanctity or effect can be 
claimed for the judgment of the Circuit Court of the United 
States rendered in such a case, under such circumstances, 
than is due to the judgments of the State Courts in a like 
case and under similar circumstances.” (Embry v. Palmer, 
107 U.S., 3.) It may be conceded, then, that the judgments 
and decrees of the Circuit Court of the United States, 
sitting in a particular State, in the courts of that State are 
to be accorded such effect, and such effect only, as would 
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be accorded in similar circumstances to the judgments and 
decrees of a State tribunal of equal authority. But it is 
within the jurisdiction of this court to determine in this 
case whether such due eftect has been given by the Supreme 
Court of Louisiana to the decrees of the Circuit Court of 
the United States here drawn in question.” 

* * * * * 


Two observations are suggested by this discussion : 


1. There is nothing in the act of 1875 which limits the 
jurisdiction to rights derived from a statute law of the 
United States. Very few of the rights justiciable in the 
United States Courts have the statute laws of the United 
States as their source. Most of them spring from the com- 
mon law. The word “arise” is very comprehensive. In 
Dun Passeur v. Rochereau the right was one having its 
source in general jurisprudence. But inasmuch as the 
right had received the sanction of a judgment of a United 
States Court, a case concerning it was held “ to arise under 
the laws of the United States.” It is not the nature or the 
source of the right, but the accident of its merger into a 
judgment of the United States Court, which made the case 
concerning it one “ arising under the laws of the United 
States.” 


2. The language of the act of March 3, 1875, is more 
comprehensive than that of February 14, 1867. The latter 
enumerates as grounds of jurisdiction certain specitic cases 
which may arise under the laws of the United States, and 
is limited in its scope. All possible cases—both those 
directly and those indirectly arising under the laws of the 
United States—are embraced in the act of March 8, 1875. 


The contention of the appellant finds further support in 
the decision of this court in the Pacific Railroad Removal 
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Cases (115 U.S., p. 1). In those cases it was held that a 
suit against a corporation created by the United States was 
“a case arising under the laws of the United States,” within 
the meaning of the act of March 3, 1875. In these cases 
the right in litigation was not derived from any law of 
the United States, nor was any law of the United States’ 
imvolved in the discussion. But the right inhered in a 
creature of United States law, viz., a corporation of its 
creation; and this fact sufficed to bring the case within the 
act of March 3, 1875. 

This case illustrates the broad construction given by this 
court to the phrase “ arising under the laws of the United 
States.”’ 

Is not a case which concerns a judgment of a United 
States Court in a stronger sense “a case arising under the 
laws of the United States” than a case which arises under 
those laws only in the sense that it concerns a corporation 
created by the laws of the United States ¢ 

A case concerning a judgment of a United States Court 
is so much a ease arising under the laws of the United 
States that a suit based upon it is within the Federal juris- 
diction, without regard to the citizenship of the parties. 

Freeman v. Howe, 24 How., 450. 

Krippendort v. Hyde, 110 U.38., 276. 

Pacitic Railroad Co. v. Missouri Pacific Railroad 
Co., 111 U.S., 505. , 


The present case is within the reason of the act of 1875. 
The purpose of the act was so to enlarge the jurisdiction of 
the United States Courts that all matters even remotely con- 
nected with the Federal jurisprudence should be cognizable 
bythem. But nothingcan be more important to the main- 
tenance of the Federal authority than the proper enforce- 
ment of the judgments of Federal Courts. Unless they 
have power to see to the due enforcement of their judg- 
ments, it becomes logically possible that those judgments 
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will be defied or eviscerated. It is not too much to say that 
the paramount authority of the Federal Courts is at an end 
if they have not power to see to it that their mandates are 
obeyed. Such was evidently the view of this court in Du 
Passeur v. Rochereau, where its power, as now contended 
for, was explicitly asserted. 


II. It is averred in the »vetition for removal and in the 
answer that the property 11 controversy was in the posses- 
sion of the Circuit Court when the suit in the State Court 
was begun. ‘This averment presents a case “arising under 
the laws of the United States.” 


The bill for foreclosure was filed in the State Court on 
the 11th of August, 1886, but service was not obtained, 
and there was no appearance until the 8th of October, 
1886. The order of the Cireuit Court appointing a re- 
ceiver was made on September 7th, 1886. 

The fact averred is a ground for removal. 

People’s Bank v. Calhoun, 102 U. 8., 256. 


‘The nights of the parties depend upon the construction 
which is placed upon the act of the court in it; and the 
present bill is necessary in order to have a declaration of 
what was intended by the order and decree made in that 
suit, and to enforce the rights which were established 
by it.” 

«The consequence of this ruling is that in contempla- 
tion of law the property is still in the hands of the re- 
ceiver of the court. I[f in the hands of the receiver of 
the Circuit Court, nothing can be plainer than that any 
litigation for its possession must take place in that court 
without regard to the citizenship of the parties.” 

Minnesota Co. v. St. Paul Co., 2 Wall., 632. 


In regard to the two grounds of removal above discussed, 
viz., that the appellant claims the benefit of certain judg- 
ments of a United States Court, and that the property ia in 
the hands of a United States Court, it is important to note 
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that the right to removal depends upon the character of 
the claim, and not upon its sufficiency in law. If there are 
judgments, as alleged, and a receivership, as alleged, the 
right of removal exists, although the judgments may be 
held not to constitute a defence and the receivership to be 
improper. If there is anything to consider or argue under 
these heads, then ‘‘a case arises,” and the Circuit Court 
has jurisdiction. The sufficiency of the defences belongs 
to the consideration of the case on its merits. 


III. It is further alleged as a ground for removal that 
the bond and mortgage having been executed during the 
war of the rebellion by citizens of a State in rebellion to 
citizens of a loyal State, are void under the laws of the 
United States. 


This allegation presents a case directly arising under the 
laws of the United States. The question intended to be 
raised is whether this deed was void under the general 
rules of international law; and if not, under section 6, act 
of July 17, 1862, XII 8S. L., 591, which is in these words: 


“And be it further enacted, That if any person within any 
State or Territory of the United States, other than those 
named as aforesaid, after the passage of this act, being 
evgaged in armed rebellion against the Government of the 
United States, or aiding or abetting such rebellion, shall 
not, within sixty days after public warning and proclama- 
tion duly given and made by the President of the United 
States, cease to aid, countenance, and abet such rebellion 
and return to his allegiance to the United States, all the 
estate and property, moneys, stocks, and credits of such 
person shall be liable to seizure as aforesaid; and it shall 
be the duty of the President to seize and use them as 
aforesaid, or the proceeds thereof; and all sales, transfers, 
or conveyances of avy such property, after the expiration 
of the said sixty days from the date of such warning and 
proclamation, shall be null and void; and it shall be a 
sufficient bar to any suit brought by such person for the 
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Possession or use of such property, or any of it, to allege 
and prove that he is one of the persons described in this 
section.” 


Act July 17, 1862 (12 S. L., 591, s. 6). 


The deed under which Dunham claims was executed to 
his predecessor in title, a loyal citizen, by citizens of South 
Carolina in May, 18638. ‘This presents a case which is 
prima facie within the above-cited statute. 

It is submitted that the order remanding the case should 
be reversed, and that the Circuit Court should be directed 
to take jurisdiction of it. 

CLARENCE A. SEWARD, 
JAMES LOWNDES, 
Appellunt’s Attorneys. 


IN THE SUPREME COURT. 


OCTOBER TERM, 1886. 


No. 1225. 


CAROLINE CARSON, APpPELLAnt, 
VS. 


C. T. DUNHAM, RESPONDENT. 


The litigation about Dean Hall plantation, of which the 
present suit is a part, was begun 11th August, 1866. 

The facts on which Mrs. Carson, then a citizen of New 
York, based her complaint, are thus given by the supreme 
court, in 99 U. S., p. 568, viz: 

“Wm. Carson, of South Carolina, died in August, 1856, 
leaving a widow, Caroline, and two minor sons, William and 
James. He left considerable personal property, and a planta- 
tion knownas Dean Hall. By his will he appointed Robert- 
son & Blacklock his executors, and directed all his estate to 
be sold on such terms as they should deem proper. The 
proceeds, after the payment of his debts, were to be divided 
into three parts, to be held in trust by his executors. The 
interest of one-third was to be paid to the widow. The in- 
terest of the other two-thirds was to be devoted to the educa- 
tion and support.of the two sons until they should become 
of age. The principal was then to be paid over to them. 

“ The executors sold Dean Hall to Elias N. Ball, and took 
his bonds and mortgage for a part of the purchase money. In 
1863, Ball sold the property to Hyatt, McBurney & Co.,a 
firm consisting of HYATT, McBurney, Gillespie, Hazletine 
and McGahan. The conveyance was made to Gillespie and 
McBurney. The firm paid for the property in Confederate 
treasury notes. Out of the proceeds Ball paid his bonds to 


Robertson, and took them up and discharged the mortgage. 
Blacklock, the other executor, was then absent from the 
country, and upon his return refused to recognize the trans- 
action. Hyatt sold his interest in the plantation to the other 
members of the firm, and Gillespie and McBurney gave 
him a lien upon it to secure the payment of the purchase 
money. * * * , 

“As the sons of the testator came of age they transferred 
their entire interest in the estate of their father to their mother. 
She filed the bill to set aside the cancellation of the mortgage 
upon Dean Hall as fraudulent and void. * * * 

“The executors sold the property to Ball in the spring of 
1857 for $50,000. He paid $15,000 down, and gave his bonds 
for the balance, secured by a mortgage upon the premises, as 
before stated. 

“The property was valuable and the amount due was well 
secured. The debt was payable only in lawful money of the 
United States, and the executors had no right to take any- 
thing in payment but such money or its equivalent. Such 
was the condition of things in the spring of the year 1863. 

‘The civil war was then flagrant in South Carolina. McBur- 
ney says, that having a large quantity of cotton on hand, and 
the city being blockaded, his firm ‘ were willing to change 
some of their investments into real estate until peace should 
be restored.’ This was shrewd and wise. The sole currency 
then was Confederate money. The Dean Hall property lay 
invitingly before them, but was incumbered by a heavy mort- 
gage for the benefit of the widow and the orphans. The plan 
was conceived of acquiring this title and getting rid of the 
mortgage, both by means of Confederate currency. They 
thus executed it: They gave Ball $100,090 in Confederate 
notes for the property, and took a conveyance from him. 
They placed a part of the Confederate money in his hands, as 
McBurney says, ‘to enable him to pay off his bonds to said 
executors and to satisfy said mortgage.’ Robertson received 
payment in this paper and therefore gave up the bonds, and 
as soon as he could get access to the record entered satisfac- 
tion of the mortgage. He invested the notes in Confederate 
bonds, which became utterly worthless at the close of the war.” 
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_ After going to the supreme court in 1873 (79 IVal/, 94-707), 
and being then remanded for want of parties, it resulted in 
the circuit court, onthe roth May, 1878, in the decree set out 
On pp. 20-21 of present transcript. 


This decree fixes : 

(1). That the bonds of Elias N. Ball to Robertson & Black- 
lock, secured by the purchase money-mortgage of Dean Hall 
plantation, are “ valid, unsatisfied and subsisting securities,” 
held by Mrs. Carson, and that the mortgage securing the 
payment thereof is “a valid, unsatisfied and subsisting mort- 
gage.” 

(2). That the satisfaction entered thereon by Robertson ‘is 
null and void.” 

(3). That the sum due thereon is $31,000, with interest 
from 28th April, 1863. 

(4). That the parties in interest have leave till 1st August, 
1878, to pay this debt, and if not paid on that day, the 
“equity of redemption of all parties to this suit AND of Hyatt 
McBurney & Co. also, in the said Dean Hall plantation be 
forever barred and forclosed, and that the marshal of this 
court do sell the said plantation,” Kc. 

(5). That after paying the expenses of the said sale, he 
apply the proceeds to the satisfaction, in the first place, of 
Mrs. Carson’s debt, the surplus, if any, to be held sub- 
ject to the order of the court. If necessary to give Mrs. 
Carson bonds of the purchaser for the payment of her debt, 
these bonds were to be secured by a first lien on the property. 
Leave was given to her to buy, and if so, her debt was to be 
set off against the purchase money. 


Hyatt, who then was and in fact always has been a citizen 
of New York, was not a party to these proceedings. Only 
his late partners, as citizens of South Carolina, were made 
such. After the decree of the supreme court, affirming the 
U.S. circuit court decree just set forth, his representatives 
brought suit in the state court to foreclose the mortgage 
given to him by his late partners. 

Mrs. Carson petitioned for removal to the U. S. court, but 


this was refused by both courts, and the case went to a final 


hearing in the state court. 


Its decree on substantially the same case is a curious 
contrast to that of this court, viz: 


UNITED STATES COURT. | 


It was a fraud to pay a gold | 
debt with Confederate treas- | 
ury notes and to satisfy the | 
mortgage on sucha payment. | 

the payments. 


The satisfaction entered by | 
_son on Ball’s bond is good 
held by the trustees of Car- | 
_ to Hyatt by his partners, Mc- 


Robertson on Ball’s’ bond 


son and on the mortgage se- 


curing it, is a nullity, and the | 
~ lien on Dean Hall. 
is a valid first lien on Dean | 


bond is due and the mortgage 


Hall. 


Hyatt has, as a second mort- | 
gagee, but an equity of re-_ 


demption, and it is barred. 


That Dean Hall be 


and secondly to the debt to 
Hyatt. 
99 UL S., 568. 


sold | 
and the proceeds applied to | 
the payment first of the Ball | 
bond held by Mrs. Carson, 
| Hyatt. 


STATE COURT. 
There is not a shadow of 
fraud either in the circum- 


stances attending the said 
satisfaction or the nature of 


The satisfaction by Robert- 
satisfaction and the mortgage 


Burney & Co., is the first 


Hyatt has a first mortgage 
on the property. He is en- 


titled to the proceeds of sale 
ahead of all other claims. 


That Dean Hall be sold 
and the proceeds applied to 
the payment of the debt due 
by Hyatt’s late partners to 


1Sth So, Co., 199 


Mrs. Carson took this case to the supreme court on writ 
of error, and this court decreed that Mrs. Carson was a citi- 
zen of Massachusetts and was entitled to the removal of the 
case on the ground of citizenship, and remanded it to the 


U.S. circuit court for South Carolina District, with the man- 
date “ to take jurisdiction and proceed to a final determination 
of the matter in controversy.” 

The resumé of the case in this decree is so clear and terse 
that we are tempted to quote it at the risk of repetition. We 
ask special reference to it. 

Upon this mandate being filed in the circuit court, Hyatt’s 
counsel a for leave “to discontinue the cause wethout 
prejudice.” yp. 39, TTS: 

By his sae filed 1oth July, 1886, Seles Bond ordered 
that, on payment of costs to date, “this cause stand dsmzssed.” 
Tr., p. 39, 116. 

This order, as printed, does not show the matter as strongly 
as it really is; for in the original order, as faithfully copied 
in the transcript, the words “ without prejudice,” after “ dis- 
missed,” stand with the pen drawn through them, showing 
they were carefully erased by Judge Bond. 

However, the inference is sufficient. Hyatt’s counsel give 
notice of a motion for an order to “discontinue without 
prejudice.” 

And Judge Bond orders the case to “stand dismissed,” 
and that without the limitation asked for. 


On 11th August following, Dunham, the present plaintiff, 
in the State court, alleging himself to be a citizen of Massa- 
chusetts, turns up as the alleged owner of the bond, and files 
a new bill in the state court to foreclose this very same mort- 
gage given by Hyatt’s partners to Hyatt, which had been in 
litigation for twenty-one years, and which, on the roth May, 
1878, by the circuit court, and subsequently by this court, 
had been adjudged to be a second mortgage to Mrs. Carson’s. 

Mrs. Carson, in the proper time, and complying with every 
requisition of the law, filed her petition for removal to the 
U. S. circuit court, alleging two grounds for such removal : 

ist. That it isa suit of a civil nature, arising under the con- 
stitution and laws of the United States, in that the defendant 
claims and sets up as defences thereto (77., p. 8). 

(2). That the matters and things involved in this suit have 


been already adjudged in her favor by the U. S. circuit court 
for the district of South Carolina. 

(6). That the complainant is barred of his present suit by a 
judgment of the said court in her favor on the matter in con- 
troversy. 

(c). That the state court is without jurisdiction, because 
a prior suit onthe same subject is pending in the said court of 
the United States, which, by its receiver, has possession of 
the subject matter of the suit. 

(7). That the bond and mortgage sued on are void, under 
the laws of the United States (p. 8, f. 22), because (p. 15, f. 40), 
when such bond was executed to the said E. Hyatt, he was 
a citizen of the loyal State of New York, and the obligors 
were citizens of the State of South Carolina, then in rebellion 
against the United States. 

2. That this is a controversy wholly between citizens of 
different States, and that the transfer of the bond by the 
Hyatts is collusive and pretensive, and simply to defeat the 
jurisdiction of the United States court. 


The circuit court held that on Mrs. Carson lay the burden 
of proof; that Dunham was nota citizen of Massachusetts, 
and that there appeared no sufficient cause for removal, and 
remanded the cause to the state court. 


ASSIGNMENT OF ERRORS. 


That the court erred: 


1. In holding that the burden of proving that Dunham was 
not a citizen of Massachusetts was upon Mrs. Carson. 

2. In holding that no sufficient cause for removal of the 
said cause appears in this case. 

3. In remanding the cause to the state court. 


And prays this court to reverse said order. 


ARGUMENT. 


The question is substantially whether or not this is a suit 
arising under the constitution or the laws of the United 


States. That it is a civil suit and above the statutory value 
there is no dispute. 
Act 1875, Gen’l Stat. U. S,, p. 470 and supp. 


Mrs. Carson claims that it is such a suit, because there are 
five federal questions involved, as given above. 


What then is a case arising under the constitution and 
laws of the United States ? 


The question is thus answered by this court through Mar- 
shall, C.J., in Cohen v. Virginia, 6 Wheat., 379. 

There it was contended that cases arising under the con- 
stitution and laws of the United States were such as either, 
Ist, must grow out of those provisions which are capable of 
self-execution, as, for instance, under § 2 of Art 4 (citizens en- 
titled to privileges in different states), or Sec. 10 of Art I 
(the treaty clause). 

Or “ must bea right gzven by some act which becomes 
necessary to execute the powers given in the constitution, 
of which the laws of naturalization are an example. 

The court rejected this construction as too narrow, and 
held that a case * * “may be said to arise under the con- 
stitution or a law of the United States whenever its correct 
decision depends on the construction of either.” 


Again, in Osborn v. U.S. Bank., 9 Wheat., 821, 822, the 
court upheld its jurisdiction in cases brought by the bank, 
a corporation created by the United States with the right 
to sue in the United States courts. 

“If (says Marshall, C. J.) it be a sufficient foundation for 
jurisdiction that the title or right set up by the party may be 
defeated by one construction of the constitution or laws of 
the United States and sustained by the opposite construction, 
provided the facts necessary to support the action be made 
out; then all the other questions must be decided as inci- 
dental to this, which gives that jurisdiction. Those other 
questions cannot arrest the proceedings.” 


In Adleman v. Booth, 21 How., 506,a United States com- 
niussioner had committed Booth for an offense against a law 
of the United States. A judge of the supreme court of Wis- 
consin, on hadcas corpus, discharged Booth. The hadeas 
corpus was brought on two grounds: Ist, That the act of 
congress under which Booth was arrested was unconstitu- 
tional and void ; and, 2nd, that the offense was not properly ° 

28 described inthe warrant. 

The supreme court held that these were federal questions, 
and could be decided only by a U.S. court. 

Opinion by Taney, C. /. 


Freeman v. Howe, 24 How., 450-483. Nelson, A. J. Free- 
man, U.S. marshal, had possession of certain property under 
an attachment issued in the U. S. circuit court The state’s 
sheriff took the property in replevin suit brought by Howe. 
The marshal pleaded the authority of the U. S. circuit court. 

99 Overruled by the state court. The supreme court set aside 
the decision of the state court, though the defendants in 
error (Howe & Co.) claimed that the attachment was “ against 
the property of the railroad company, and conferred no au- 
thority upon the marshal to take the property of the plaintiff 
in the replevin suit” (p. 457). “ But,’ says the court, “ this 
involves a question of right and title to the property under 
the federal process, and which it belongs to the federal, not 
to the state courts to determine.” 


Cooper v. Mayor, 6 Wall, 248. Cooper sued the mayor 
and aldermen of Memphis for trespasses upon real estate. 
They filed a petition for removal under the act of congress 
of 1863 and 1866, alleging that the acts complained of, if 
done, were done by them under the authority and for the 
benefit of the United States. That they had been appointed cp 
mayor and aldermen under the authority of the president of the 
United States, by the then military governor of Tennessee, 
Andrew Johnson. 
The cause having been removed to the circuit court, it 
dismissed the suit for want of jurisdiction, as the petitioners 
had “ failed to show that they are entitled to have the cause 


Sy 
romovca. 
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The supreme court reversed this 
 Curta, 

“Tt is the right and duty of the national government to 
have its constitution and laws interpreted and applied by its 
own judicial tribunals. In cases arising under them and 
properly brought before it, this court is the final arbiter. Zhe 
decisions of the courts of the Unitcd States, within their sphere 
of action, arc as conclusive as the laws of congress, made im 
pursuance of the constitution. 

“ This is essential to the peace of the nation and to the vigor 
and efficiency of the government. A different principle would 
lead to the most mischievous consequences. The courts of 
the several states might determine the same question in dif- 
ferentways. There would be no uniformity of decisions. For 
every act of an officer, civil or military, of the United States, 
including alike the highest and the lowest, done under their 
authority, he would be liable to harassing litigation in the 


statecourts.” * * * * * * * 


x * * “The validity of the defence authorized to be 
made is a distinct subject. It involves wholly different inqui- 
ries. Wehave not had occasion to consider it. It has no 
connexion whatever with the question of jurisdiction.” 


In Murdock v. Memphis, 20 Wall, 590, a very clear defi- 
nition is given, although not c+ profcsso of cases arising under 
the constitution and laws of the U.S. as those where righis 
depend on the federal laws or their construction. 


Matthewes v. McStea, 20 Wall., 636. 

Where the very question involved in our case came up. 

Drafts were drawn by on the firm of Matthewes, 
Brandon & Chambliss. Matthewes lived in New York, the 
others, Brandon and Chambliss, in New Orleans. The drafts 
were accepted in N.O. McStea got the drafts and brought 
suitin N. Y. Matthewes defended on the ground that the 
war dissolved the partnership before the drafts were accepted. 
One drait was accepted before the president’s proclamation 
of 16th August, 1861 (prohibiting intercourse—z2 Séat., 257, 
$ 15 Appendtr) and the others afterwards. 
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The court of N. Y. held the later drafts void, the first valid, 
and Matthewes took the case to the supreme court. 

On a motion to dismiss because no federal question was 
involved as to the first draft, the court held otherwise, and 
refused the motion on the ground that the question involved 
was the sufficiency of the acts of the president to inaugurate 
a war which would render invalid this contract. 

36 The Prize case,2 Black, 635. 
The Protector, 12 Weall., 700. 
U.S. v. Lane, 8 Wall., 185. 


And this though the court on the hearing on the merits, 
affirmed the decision of the New York court. 
Matthewes v. McStea, grt U. S., 7. 


In the Facific Removal Cases, 115 U. S., 7, it was held that 
the fact of a corporation holding a charter from the U.S., 
gives it the right to remove suits brought against it in 
the state court, on the ground that such are suits arising 
under the laws of the U.S. (/. rz). 

The charter bestows all the faculties on the bank, and it 
can “ bring no suit which is not authorized by a law of the 
U.S. All its actions and all its rights are dependent on the 
same law.” Hence any case it has is one arising under the 
laws of the U.S. 

Waite, C. J., and Miller, A. J., dissented, but only on the 
ground that congress did not intend to give the words, 
“arising under the constitution and laws of the U. S.,” in the 
act of 1875, the broad meaning “above given,” though the 
power of congress to do so was not doubted (/. 24.) 


we) 
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So also in Southern Pacific R. Co. v. California, 118 UL S., | “ 
p. 172, it was held to be a federal question whether the 

State of California could tax a railroad company deriving its 

rights from a charter granted by the U. S. 
See R. R. v. Mississippi, 102 VU. S., 135, 14. 

29 Ames v. Kansas, 111 U. S., 449. 
Starin v. New York, 115 U. S., 248, 257. 


In Palmer v. Husscy, decided 18th Nov., 1886, 7 Supreme 
| Ct., Rep. 158, 119 U.S., p. 96, Hussey had been discharged 
‘in bankruptcy. Palmer sued him in the state court for the 
value of bonds alleged to have been held by him in a fiduciary 
capacity. Hussey pleaded his discharge in bankruptcy. 
On writ of error to the supreme court, a motion was made 
to dismiss it because there was no federal question involved. 
Curia. 
The motion to dismiss is denied. 
Palmer, in his affidavit, which in this case takes the place 
of technical pleading, specially set up and claimed an im- 
munity, under section 5117 of the Revised Statutes, from the 
operation of the discharge in bankruptcy because of the 
fraudulent and fiduciary character of his debt, and the decision 
was against him. This gives us jurisdiction, since the exemp- 
tion depends on the construction and effect of Sec. 5117, 
which provides that no debt created by the fraud 
ofthe bankrupt, or . . . . while acting in any fiduciary 
character, shall be discharged by proceedings in bankruptcy. 


As the affidavit of Hussey set forth the date of the adjudica- 
tion in bankruptcy and the date of discharge, the question of 
delay in making an application and the construction and 
effect of section 5108 may also, perhaps, have been raised on 
the record. The opinion of the court of appeals shows that 
both of these questions were actually presented to and de- 
cided by that court. 87 NV. VY, 303.” 


Now, what Mrs. Carson claims is 


PROPOSITION I. 


That under the non-intercourse act of the U.S. of 1861 
(13 July),and the president's proclamation of 16th August, 
1861, the bond and mortgage given by Hyatt’s partners to 
Hyatt to close the firm of Hyatt, McBurney Co., as a com- 
mercial transaction between a loyal citizen of the U. S. and a 
rebel is void, and that this is a defense to the suit for the 
foreclosure of the mortgage. 
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And as said in Cooper v. ATayor,6 Wall, 248, the validity 
of this defense at this stage of the proceedings is of no mo- 
ment. It is a “‘ distinct subject,’ and ‘involves wholly dif- 
ferent inquiries.” Sapra, p.8 

In Ker v. (/inois, decided at this term of this court, it says: 

“But the main proposition insisted on by counsel for 
plaintiff in error in this court is that, by virtue of the treaty 
of extradition with Peru, the defendant acquired by his resi- 
dence in that country a right of asylum,—a right to be free 
from molestation for the crime committed in Illinois, a posi- 
tive right in him that he should only be forcibly removed 
from Peru to the state of Illinois in accordance with the pro- 
visions of the treaty,—and that this right is one which he can 
assert in the courts of the United States in all cases, whether 
the removal took place under proceedings sanctioned by the 
treaty, or under proceedings which were in total disregard of 
that treaty, amounting to an unlawful and unauthorized kid- 
napping. This view of the subject is presented in various 
forms, and repeated in various shapes, in the argument of 
counsel. The fact that this question was raised in the su- 
preme court of Illinois may be said to confer jurisdiction on 
this court, because, in making this claim, the defendant 
asserted a right under a treaty of the United States, and, 
whether the assertion was well founded or not, this court has 
jurisdiction to decide it; and we proceed to inquire into it.” 


“Commercial intercourse between the inhabitants of terri- 
tory in insurrection and those of territory not in insurrection, 
except under the license of the president, and according to 
the regulations prescribed by the secretary of the treasury, 
was entirely prohibited. PROHIBITION WAS THE RULE, AND 
LICENSE THE EXCEPTION.” This under the act of 1861 and 
the proclamation of 1863. 

The Ouachita Cotton, 6 Wall., 521. 


‘The payment of money by a subject of one of the bel- 
ligerent Stafes in the country of another is condemned, and 
all contracts and securities looking to that end are illegal and 


on, weer. *- * * 
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“In the case of Brown vs. The United States, Mr. Justice 
Story said that no principle was better settled than that all 
contracts made with an enemy during the war were utterly 
void, p.557; * * * * nor can there be any waiver of 
this illegality and its voidance. 

“The defence is allowed, not for the sake of the defendant, 
but of the law itself, the principle is indispensable to the 
purity of its administration. It will not enforce what it has 
forbidden and denounced. The maxim (is): ex dolo malo non 
ovitur actio.’ * * * Whenever the illegality appears, 
whether the evidence comes from one side or the other, the 
disclosure is fatal to the cause. No consent of the defendant 
can neutralize its effect. A stipulation in the most solemn 
form to waive the objection would be tainted with the vice of 
the original contract, and void for the same reason.”’ 


Coppell v. Hall, 7 Wall., 542. 


. 


The principle is carried through many cases—e. ¢., U. S. v. 
Grosmaycr, 9 Wall., 586. 

Where even transactions through an agent in the Confede- 
rate States was held illegal, and the Northerner who there 
bought cotton was held to have no title to it. 

Cf. McKee v. UV. S., 8 Wall., 163. 
U. S.v. Lane, 8 Wall., 785. 


Scholifield v. Lichelberger,7 Pet., 592, is worth special con- 
sideration. Scholifield & Co., British subjects, were ordered 
by Ejichelberger, during the war (1812), to buy goods for him. 


They did so, and the goods were sent to Eichelberger after 
the war. He refused to pay forthem. S, & Co. had paid for 
them, and brought suit. The correspondence between Eich- 


elberger and S. & Co. had been carried on by “ cartel ship,” 
and inspected by the agent of the United States, appointed 
for the purpose. 
Defence—Contracts made during the war are void (p. 592). 
Curia—* The doctrine is not at this day to be questioned, 
that during a state of hostility the citizens of the hostile State 


are zzcapable of contracting with each other ” (p. 593). * * * * 
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To the objection that these goods were sent after the war, 
and that, therefore, the plaintiff’s claim was good. 

Curta—* The consideration, fatal to the claim of the plain- 
tiff, is that the letter on which these advances were made was 
in itself a nullity, and could not be made the basis of a con- 
tract on which this court could entertain a suit. The pur-— 
chases made under it could add nothing to its validity,” 


(p. 595). 


To the same effect is Zhe Reform, 3 Wall., 62y. This ves- 
sel started on a voyage from Baltimore to a port in Virginia, 
then held by the confederates. She was seized, but not tried 
till afterthe war. Owners contended that commercial inter- 
course being now no longer illegal, no condemnation could 
now take place. 

Sed Curia, p. 629. ‘* Respondents are correct in supposing 
that a forfeiture incurred under a penal statute, temporary in 
its terms, can not be enforced after the statute has expired, 
and that the repeal of a penal statute has the same effect, un- 
less the repealing law contains a repealing clause as to pend- 


ing prosecutions. Many authorities were cited in support of 


these propositions, but it does not seem to be necessary to 
sive them examination, as the propositions are elementary and 
undeniable. Granting all this, however, still it is quite evi- 
dent that the motions can not prevail, because the act of con- 
gress, under consideration, was not a temporary act, as 
assumed by the respondents, nor has it ever been repealed. 
On the contrary, it is a general law, without any limitation as 
to its duration, and is still in force for the recovery of penal- 
ties, or for the enforcement of forfeiture, incurred during 
the insurrection and before the termination of hostilities. Re- 
strictions upon commercial intercourse were limited to the 
period of the continuance of hostilities, but there was no 
limitation as to the duration of the act of congress. Cessation 
of hostilities restored the right of commercial intercourse, but 
the restoration of such intercourse could not have the effect 
to repeal the act of congress, which suspended such inter- 
course during the continuance of hostilities, or to exonerate 
a vessel or cargo from a forfeiture incurred for a violation of 


the restrictions while they were in full operation. Motion to 
dismiss the appeal is therefore overruled.” 


Montgomery v. U. S., 15 Wall., 399, £00, is especially strong, 
asin this case it was a foreigner dealing with the agent 
of the rebel, the agent a loyal citizen, also living in loyal 
territory; who suffered. 

Montgomery, a British subject, bought of Burbidge, a 
loyal person (both living in New Orleans after its capture by 
the U.S. troops) the crop of Johnson, a rebel in the con- 
federate lines. 

The crop was brought to New Orleans by the federal 
troops. 

The contract,"* whether executed or executory,” was “ illegal 
and void.” . . . “Tt is vain to contend that aay right 
can be acquired under such a contract.” 

“Tt is true the sale was negotiated by agents of Johnson 
living outside of the enemy’s territory, but it was not'the less ~: 
his act. . . Nothing is clearer than that ali commercial 
transactions of whatever nature (except ransom contracts), 
with the subjects or in ¢he ‘“erritury ot the enemy, whether 
direct or indtrect,as through an agent or partner who is 
neutral, are illegal and void.” | 
U.S. v. Lapenc, 17, Wall., 607. 

While New Orleans was held by the confederates, Lapene 
sent an agent into the adjacent parishes to buy cotton. 

While the agent was on this mission, New Orleans fell. 

The agent returned in July, 1862. But the cotton re- 
mained in the parishes till they also fell into the hands of 
the federals, and the cotton was brought by the U. S. army’ 
to New Orleans. 

Held, that this was trading with the enemy, and the cotton 


was forfeited. 
See also 


Mitchell v. U. S., 21 Wall,, 350. 
Maddox v. U.S., 15 Wall., 58. 
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Matthews v. McStea, gt U. S., 7, fixes that the prohibition 
of intercourse began 16th August, 1861. 
And the war closed 2nd August, 1866. 
U.S. v. Anderson, 9 Wall, 71. 
McKee v. Rains, ro Wall, 25. 
Walker v. U. S.. 106 U. S., 473. 
14 Stat. 1860, appendix 117. 


The bond to Hyatt is dated 8th May, 1863. 


PROPOSITION II. 


Mrs. Carson further claims that the decree of Judge Bond, in 
Carson v. Robertson, filed toth May, 1878 (affirmed, 99 U. S., 
707), barred the equity of redemption, not only of all “the par- 
ties to this suit, but also that of Hyatt, McBurney & Co.” 
That Hyatt and all parties claiming under him (Dunham &c.) 
are barred from setting up the mortgage on Dean [ffall, 
given by Hyatt’s partners to Hyatt as a superior lien to Mrs. 
Carson’s for the purchase money. The court in that decree 
fixed that the mortgage held by Mrs. Carson for the purchase 
money was a prior lien to that held by Hyatt from his part- 
ners. Mrs. Carson bought under this decree. If her mort- 
gage was superior to Hyatt’s, then her title, derived under 
her mortgage, ranks higher than Hyatt’s mortgage. 

We do not deny that, as Hyatt was not a party in Carson 
v. Robertson, he can litigate all these questions de novo; but 
then he must litigate them with regard to this decree; upon 
the effect to be given to it depend his rights. At no 
previous time in this contest could the question have been 
made properly. Now it can be made only in this court, ifa 
right is claimed under this decree by either of the parties to 
this suit. | 


Mrs Carson goes further and claims that not only the case 
of.\ Carson and Robertson but also the case of Hyatt v. Carson, 
recently passed on by this supreme court, prevents all liti- 
gation in regard to the mortgage on “ Dean Hall” except 
in the U.S. courts. 


This makes this a federal question, as much as if it was a 
particular statute of the U. S. upon the construction of which 
her rights depended. 

“When a state court refuses to give effect to a judgment 
of a court of the United States, * * ™* a question is un- 
doubtedly raised, which, under the act of 1867, may be 
brought to this court for revision. The case would be one in 
which a right or a title ts claimed under an authority exercised 

under the United States. * * * It would be thus a case 
arising under the laws of the United States, establishing the 65 
circuit court and vesting it with jurisdiction.” 

Rochereau v. DuPasseur, 21 Wall., 734. 

Insurance Co. v. Murphy, 111 U. S., 738. 

New Orleans R. R. Co., v. Delamore, 11g U. S., 507. 


“The question whether a state court has given due effect 
to the judgment of a court of the United States is a question 
arising under the constitution and laws of the United States, 
and comes within the jurisdiction of the federal courts by 
proper process, although, as was said by this court in Du- ¢¢ 
7 Passeur v. Rochercau, 21 Weall., 130, 135, “no higher sanctity 
or effect can be claimed for the judgment of the circuit court 
of the United States rendered in such a case, under such cir- 
cumstances, than is due to the judgments of the State courts 
ina like case and under similar circumstances.” Lmdry v. 
Palmer, 107, U. S., 3. | 

“Tt may be conceded, then, that the judgments and decrees 
of the circuit court of the United States, sitting ina particular 
state, in the courts of that state, are to be accorded such 
effect, and such effect only, as would be accorded in similar ¢7 
circumstances to the judgments and decrees of a state tri- 
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ant who is a joint contractor or otherwise united in interest 
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bunal of equal authority. But it is within the jurisdiction of 
this court to determine in this case whether such due effect 
has been given by the supreme court of Louisiana, to the 
decrees or the circuit court of the United States, here drawn 
in question.” 

Crescent City Life Stock Co. 7 
Oct. Term, Nov. 11, 1867. 


~ 
« 


No. 119 U.S. 


PROPOSITION IIL. 


Again, Mrs. Carson claims, as a ground of removal, that the 
property, Dean Hall plantation, is in the hands of a re- 
ceiver, and therefore can not be interfered with by the state 
court and this 

1. Whether or not the receiver was appointed before the 
state court acquired jurisdiction or not—but, 

2. The receiver was appointed by the U.S. court before 
the State court acquired jurisdiction, even admitting that the 
case of Dunham v. Carson is entirely independent of the 
previous Cases. 

The summons in Dunham v. Carson was filed 11th August, 
1886. 

The order of publication was obtained on the 26th August, 
1886. 

The publication begun on the 28th August, 1886, and was 
up goth October, 1886. Mrs. Carson appeared on the 8th 
October, 1886. 

The order of court putting Dean Hall into the hands of a 
receiver was filed 11th day of September, 1886. 


The following extracts from the code of South Carolina 
gives the law as to the time when the state court first obtained 


jurisdiction : 


‘Section 120. An action is commenced as to each defend- 
ant when the summons is served on him, or on a_ co-defend- 


Hf. Bolthers Co., MS., 


19 


with him. An attempt to commence an action is deemed 
equivalent to the commencement thereof, within the meaning 
of this title, when the summons is delivered with the intent 
that it shall be actually served to the sheriff or other officer 
of the county in which the defendants or one of them usually 
or last resided. 

“Section 158. Inthe cases mentioned in Section 156 (that 
of a non-resident defendant), the service of the summons shall 72 
be deemed complete at the expiration of the time prescribed 
by the order of publication.” In this case, 9th October, 1887. 

“Section 160. From the time of the service of the sum- 
mons in a civil action, or the allowance of a provisional 
remedy, the court is deemed to have acquired jurisdiction and 
to have control of all subsequent proceedings.” 

Section 156 is too long to cite in full. It prescribes that 
in case of abseat defendants they shall be served by getting 
an order of publication, then publishing the order at least 
once a week for six weeks in a paper most apt to give notice 73 
to the defendants, &c. 


Mrs. Carson never lived in Berkeley County after the sale 
of Dean Hall, in 1856. 
She left the south (Charleston County) in 1861, and has 
never resided there since. 
Though Dunham’s counsel gave copies of the summons to 
the sheriffs of both Charleston and Berkeley Counties, it is 
; impossible that he did this with the intent that the summons 
should be actval/y served on Mrs. Carson. 74 
It was a mental impossibility to have such an intent. The 
sheriff can’t go beyond his bailiwick. 
But this section never has been applied to non-residents, 
and it was clearly never intended by the legislature to be so 


applied. 
Until then the publication was complete—or until, in this 
case, Mrs. Carson, by her counsel, appeared on the 8th Oct., 
1886, the day she filed her petition for removal, the state 
court did not have jurisdiction of this case. 
As said, the receiver was appointed by circuit court of ~-- 
the U.S. on the 11th day of September, 1886. 


() 


“The property,” says this court, “ having been seized under 
the process of attachment and in the custody of the marshal, 
and the right to hold it being a question belonging to the 
federal court, under whose process it was seized, to deter- 
mine, there was no authority, as we have seen, under the 
process of the state court to interfere with it. We agree la 
with Mr. fustice Grier, in Peck etal. v. Jenness et al., 7 How, , 

76 624-5: ‘It isa doctrine of law too long established to re- 
quire citation of authorities, that where a court has jurisdic- 
tion, it has a right to decide every question which occurs in 
the cause; and whether its decision be correct or otherwise, | 
its judgment, till reversed, is regarded as binding in every 
court; and that where the jurisdiction of a court and the 
right of a plaintiff to prosecute his suit in it have once at- 
tached, that right cannot be arrested or taken away by pro- 
ceedings in another court.’ Neither can one take the 
property from the custody of the other by replevin or any 
other process; for this would produce a conflict exceedingly 
embarrassing to the administration of justice.” 

Freeman v. Howe, 24 How., 453. 


~] 
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People’s Bank v. Calhoun, 102 UV. S.,256- Calhoun filed a 
bill in the U. S. circuit court, in 1874, against the 
railroad, to foreclose a mortgage on the same, and by this 
court the property was put in the hands of a receiver. In 
1876 the People’s Bank attached a part of the property. 
This attachment case was removed to the U.S. circuit 
73 court by consent. 
The court (/. 267) held that the case could not be removed 
by consent, but that the facts (the receivership) made out 
a proper case for removal under the statute. ! 
Thus, when the property was in the hands of a receiver 
appointed by the U.S. court, it was held proper “ that the case 
should be decided by its tribunals, to avoid the conflict which 
might have arisen if the cases had proceeded to final judg- 
ment in courts of different jurisdictions. 
“We think this was not only permissible, but that it was 
7g the proper course to pursue in such case. The jurisdiction 
of the circuit court of the United States does not here de- 
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pend on the citizenship of the parties, but on the subject mat- 
ter of the litigation. That was 72 ‘he actual possession of that 
court when the State court attempted to levy its writ of at- 
tachment on the property. I[t was for the court having such 
possession to determine how far it would permit any other 
court to interfere with that possession, and what effect it 
would give to the attempt of another court to seize the 
property so under its control. * “s . The 
latter (circuit) court had not only obtained jurisdiction of the 
question of lien prior to initiation of the bank’s suit, but 
had taken possession of the property by its receiver. It had 
thus drawn to itself the subject matter of the litigation and 
the right to decide upon the conflicting claims to the posses- 
; sion and control of the road. These principles are not new 
to this court; they will be found to be sustained by 

Minnesota Co. v. St. Paul Co., 2 Wall., 609. 

Watson v. Jones, 13 Wall., 679. 

Buck v. Colbath, 3 Weall., 334. 

Freeman v. Howe, 24 How., 450. 

“In consenting, therefore, to the voluntary removal of the 
litigation from the state into the federal court, the parties 
did no more than what they would have been compellcd to do 
by the tnjunction of the latter, and what would have been done 
by such compulsory order ifthey had not submitted to it by 
agreement. We do not think that there was error in the 
court entertaining jurisdiction of the plea of interpleader of 
Calhoun and Opdyke. Wiszwall v. Samson, 14 How., 52.” 


The circuit court, in our case, had not only appointed its 
receiver and put the property, Dean Hall, in his possession, 
but it had gone further and enjoined Dunham and all others 
claiming under the mortgage made to Hyatt from prosecuting 
their claim except in the suit then pending in its court. 

LAprzy £PB- 

Fleidretter v. Elizabeth Oulcloth Co., 112 U.S., 294, goes yet 
further, in so far as the suit in the state court, though begun 
subsequently to the attachment in the U. S. court (seizure for 
improper use as a distillery), was based on a mechanic’s lien 
antedating such seizure. Under judgment in the state court 
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the property was sold, and the purchaser brought ejectment 
in the state court against the purchaser under the sale made 
by the U. S. court under the seizure. 

The suit was removed into the U.S. circuit court as one 
arising under the constitution and laws of the U. S. 

The supreme court referring to and affirming Weswad/ v. 
Samson, 14 How., 52, says “that (/. 203) was a controversy ° 
as to the title to real estate, one party claiming under a sale 
upon execution, issued on judgments rendered in the circuit 
court of the United States, the property being at the time of 
this sale in the possession of a receiver of a state court, 
under whose subsequent decree and sale the defendant claimed 
title. It is a significant fact, in that case, that, at the time of 
the appointment of the receiver by the state court, the execu- 
tions upon the judgments had been issued and levied, and 
were a subsisting lien upon the premises. It was said in that 
case by Mr. Justice Nelson, delivering the opinion of the 
court: ‘It has been argued that a sale of the premises on 
execution and purchase, occasioned no interference with the 
possession of the receiver, and hence no contempt of the 
authority of the court, and that the sale therefore in sucha 
case should be upheld. But conceding the proceedings did 
not disturb the possession of the receiver, the argument does 
not meet the objection. The property is a fund in court to 
abide the event of the litigation, and to be applied to the pay- 
ment of the judgment creditor, who has filed his bill to re 
move impediments in the way of his execution. If he has 
succeeded in establishing his right to the application of any 
portion of the fund, it is the duty of the court to see that the 
application is made. And in order to effect this, the court 
must administer it independently of any rights acquired by 
third persons, pending the litigation. Otherwise the whole 
fund may have passed out of its hands before the final decree 
and the litigation become fruitless. And the conclusion 
was: It is sufficient to say that the sale under the judgment 
pending the equity suit, and while the court was in possession 
of the estate, without the leave of the court, was illegal and 
void And the same conclusion must prevail here, for 
although the sale under the judgments in the state court was 


not made until after the property had passed from the pos- 
Session of the district court, by delivery to the purchaser at 
the sale under the decree, yet the initial step on which the 
sheriff’s sale depended—the commencement of the proceed- 
ings to enforce the mechanics’ lien, asserting the jurisdiction 
and control of the state court over the property sold—took 
place when that property was in tle exclusive control and 
custody of the district court: and by reason of its prosecu- 
tion to a sale, was an invasion of the jurisdiction of that court. 
KOK OK RK KK The substantial violation of the jurisdiction 


of the district court consisted tn the control over the property in 


tts possession, assumed and asserted in commencing the proceed- 
ings, to enforce against it the len claimed by the platntiffs in 
those actions, prosecuting them to judgment and consummating 
them by a sale. The principle applied in Wiswall v. Samp- 
son, ubi supra, Must be regarded as firmly established in the 
decisions of this court. 

“Tt has often been approved and affirmed. 

Peale v. Phipps, 14 How., 368. 

FHlagan v. Lucas, 10 Pet., 450. 

Willams v. Benedict, 8 How., 107. 
Pulham v. Osborne, 17 How , 4771. 

Taylor v. Carryl, 20 How., 58}. 

Youley v. Lavender, 21 Wall, 276. 
People’s Bank v. Calhoun, 102 U. S., 256, 
Barton v. Barbour, 10g VU. S., 126. 

Covell v. Heyman, rrr U. S., 176. 

“That rule has no reference to the supremacy of one 
tribunal over another, nor to the superiority in rank of 
the respective claims, in behalf of which the conflicting 
jurisdictions are involved. It simply requires, as a matter 
of necessity and therefore of comity, that when the object of 
the action requires the control and dominion of the property 
involved in the litigation, that court which first acquires pos- 
session, or that dominion which is equivalent, draws to itself 
the exclusive right to dispose of it for the purposes of its juris- 
diction. It was in accordance with this principle that in 
Pullman wv. Osborne, 17 How., 471, this court confirmed the 
legal title of land to a purchaser under an execution upon a 
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judgment rendered in a state court, because first actually 
levied as against one claiming under an execution out of the 
district court of the United States, which had a priority of 
lien by reason of having been first issued.” 


PROPOSITION IV. 


Again, Mrs. Carson claims that the fact that the title now 
assailed by the mortgage to Hyatt is held by her under the 
decree of the U. S. circuit court in Carson v. Robertson, 
affirmed by the supreme court of the U.S. On its construc- 
tion depends whether it is superior to Hyatt’s mortgage or 
not. This also makes it a federal question. 

DuPasseur v. Rochercau, 21 Wall., 130, already cited, de- 
cides this directly. The very question in that case was 
that the simple fact that the one party held a title from the 
U.S. marshal, the rank of which in regard to another title, 
was assailed, presented a federal question. The quotation 
from the case we have given, supra, p. and we shall not re- 
peat it here. 

factor v. Murphy, 111 U. S., 739, decides the same 
question, and holds that the U. S. court had jurisdiction. 
“Tt is apparent that the only controversy in this case relates 
to the effect to be given to the sale under the order of the 
district court of the U. S. to sell the mortgaged property free 
from incumbrance.” This is a federal question, and the 
writ of error lies. 

To the same effect is Mezv Orleans v. Delamarc, 174. UL S., 
505. The same question, the effect of a title derived from 
the U.S. district court, was involved with the same result. 
Factor v. Murphy was fully confirmed. 
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It will be answered to the majority of the above cases that 
they apply to writs of error, and that the federal question 
does not arise till it is seen whether or not the state court will 
decide against the validity of the claim made under the U. S. 
law. 

This is true to a certain extent, but it is true only because 
the statute giving the writ of error fixes that this shall not lie 
till the state court has decided against the validity of the 
claim made under the authority of the United States. This 
of necessity, with a writ of error, for it only lies to correct 
the errors in a decree. 

But in the removal act the United States have left out this 
clause entirely, and for removal it is enough that there is a 
federal question. And this, equally of necessity; for the 
removal must be asked for before the first trial term and be- 
fore the trial. So there can, of course, be no decision of the 
state court against the right claimed under the United States. 


Again. I suppose it will be objected tothe claim of Mrs. 


Carson, that the decree in //yatt v. Carson ends all litigation 
on the matters involved in the present suit, except in this 
court; that there has been no decree in the cause on the 
merits, but only on the question of removal. The decree of 
the supreme court, however is carefully worded, and orders 
the circuit court “to take jurisdiction and proceed to a fal 
determination of the matter in controversy.” 

The Hyatts shortly after moved for leave to discontinue, 
“without prejudice.” The circuit court granted the leave to 
discontinue, but struck out the words “ without prejudice.” 

Is not the construction of these two decrees, necessary to 
decide whether or not Mrs. Carson’s contention is right? that 
the suit of Wyatt v. Carson bars all further litigation in this 
matter, except in the United States circuit court for South 
Carolina district. 
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Mrs. Carson has thus presented fully the grounds on which 
100 she claims that federal questions are involved in this case, and 
does so with confidence of the validity of her claims. 

Still it is enough if ONE of her claims is valid. 

‘‘Nor is it any objection that questions are introduced that 
are not all of a federal character. If ove of the latter exists, 
if there be a sézg/e such ingredient in the mass it is suffi- 
cient.” That element is decisive upon the subject of juris- ’ 
diction. Cooper av. May or 6 Wall., 252. 


In the argument below it was claimed, and doubtless will 
be claimed here, that, in the case of Carson v. McBurney, 
(Supplemental Bill), the receiver was appointed improperly. 
How, was not very clearly stated; but it was apparently be- 
cause a rule of court was not foltowed literally. But even 
were this so, it matters not at this stage of the proceedings. 
His appointment cannot be attacked collaterally. 

“In considering the grounds on which it is sought to 
repel the bar of the decree,” says this court, ‘““we must 
disregard at once ali that do not attack the jurisdiction of the 
court over the cause or the parties. It cannot be assailed 
collatcrally for mere error. 

‘Tt follows, therefore, that we cannot notice the allegation 
that appellants were minor defendents, for whom a general 
guardian only, and not a guardian ad “item, appeared to 
defend.” 

Colt v. Colt, rrr U. S., 567. 


And if a decree can not be attacked collaterally on the 

ground that minors were not properly before the court, much 

> less can it be attacked because a rule of court, confessedly 
subject to the control of the court, was not observed. 


TO SUM UP BRIEFLY WHAT WE HAVE SAID. 


"Phe question before the court is really, whether a direction 
from the supreme court to the circuit court, to proceed “ to 
the final determination of a case,’ can be in any manner 
avoided by any order of the circuit court, which does not 
tend to and effect the “ final determination of that case ? ” 
Or, in other words, can any order of the circuit court be made 
consistently with the direction of the supreme court, which 
tends to divest the circuit court of its jurisdiction, and trans- 
fers to a state court the power to adjudicate in a case, whereof 
the final “determination has been committed to the circuit 
court of the United States ? 

In the case of Hyatt v. Carson, the case was brought in 
On the application to transfer to the U. S. 
court, it was refused. An appeal was taken to this court, 
and the refusal reversed. Thereupon this court proceeded to 
consider the case on its merits, and did direct the circuit 
to proceed to a final determination of the case. The 
plaintiffs in that case, whom we will designate under the 
general name of Hyatt, moved, before Judge Bond, to dismiss 
their bill. And Judge Bond, it must be presumed, supposing 
that this motion for leave to dismiss the bill and pay the costs 
was, in effect, that “ final determination of the case,” which 
this court had directed the circuit court to accomplish, 
granted the order. And thereupon, C. T. Dunham, as the 
assignee of Hyatt, commenced again, in the State court, pro- 
ceedings to enforce in his name, as assignee of Hyatt, the 
same questions affecting the right of Caroline Carson, which 
this court had decided did not affect her rights; and di- 
rected the circuit court to proceed to the “final determina- 
tion’ of the case, in which the question of her right was in- 


the state court. 


volved. 

Caroline Carson was the daughter of James L. Petigru, a 
name of recognized distinction in the legal profession, and 
the wife of William A. Carson, in his day, a planter of large 
means. 

At his death, by his will, and the transfers of the several 
interests of her two sons, Caroline Carson became entitled to 
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the whole beneficial owner of the property, the subject of 
this controversy, the legal estate in which was in two trustees. 

Caroline Carson, not being in sympathy with her native 
state in its secession, or the war which followed, removed her 
domicil to the city of New York, and there resided to the end 
of, and after the termination of the war. 

While absent, one of the parties named as executors and 
trustees, the other absent and not concurring, sold and pro- 
fessed to convey to Hyatt, McBurney & Company, a partner- 
ship in the city of Charleston, an absolute estate in fee simple 
of this plantation, called Dean Hall; receiving in payment 
for the same a certain amount of Confederate treasury notes. 

At the close then of the war, so far as the action of this 
one of the trustees could affect her, Caroline Carson had been 
deprived of her property, and a valuable estate was _ repre- 
sented in the transfer of her right, by that which was not 
only valueless, but which was demed the quality of having 
value, because in violation of the Constitution of the United 
States. 

In 1866, Caroline Carson filed her bill in the circuit court 
of the United States forthe District of South Carolina, against 
the several parties, who could be found, constituting the co- 
partnership of Hyatt, McBurney & Company. But Hyatt 
the copartner, was a citizen of New York, of which state 
Caroline Carson was then also a citizen. And he (Hyatt) 
claimed, or it was claimed for him, that in the settlement 
of the copartnership of Hyatt, McBurney & Co., he had re- 
ceived from that copartnership, as part of his share of its 
assetts, a mortgage of Dean Hall. 

The claim being in effect that, although at one time, and 
before its dissolution, one of the copartners of Hyatt, Mc- 
Burney & Company, and so, with the other partners the joint 
owners, upon that dissolution by the act and assent of the 
other partners, he became the mortgagee of the whole inter- 
est of the other partners, to the extent of the amount which 
the mortgage professed to secure. 

Under this bill, filed in 1866, the litigation commenced 
against William McBurney and all the other partners of 
Hvatt, McBurney & Company, who could be made subject 


2!) 


to the jurisdiction of the circuit court’ of the United States in 
- the district of South Carolina. 
- After the most tedious and exhausting litigations, Hyatt, 
McBurney & Company, being in possession of Dean Hall, 
this court decided that the transfer from Alexander Robert- 
son, the executor and trustee, who had professed to transfer 
the absolute estate in Dean Hall to Hyatt, McBurney & Co., 
was invalid, and did not give them title to the property. 112 

It would ordinarily have been considered that if the deci- 

+ sion of the highest court in the United States was that a de- 
fendant, one or more, had no title to the property, which he 
claimed as having an absolute right in fee; but that the title 
so clatmed was absolute in another; that the title which he, 
as defendant, was adjudged not to be his, would, by necessary 
consequence, involve this proposition, that what he had no 
right in himself to claim; he had no right which he couid 
transfer to another. And if the copartnership of Hyatt, Mc- 
Burney & Company were not the owners of Dean Hall, that 113 
Hyatt, McBurney & Company had no more right to give to 
another an estate, by way of mortgage, than by an absolute 
deed. Nor was the claim of such mortgagee made stronger, 
but in fact if anything could make it weaker than it was, it 
would be in the fact that this mortgagee was one of those 
whose claim originally was that of a joint interest as owner, 
in the property of which he now claimed as mortgagee ; and 
the title under which, to him and others, he claims now as 
mortgagee, this court decided was invalid. And that nothing 
more was to be done than to Caroline Carson in possession, 114 
and the peaceable enjoyment of what was hers. 

But Hyatt himself having died, his representatives then 
commenced proceedings in the state court against Caroline 
Carson, joining with her as defendants his other copartners, 
to foreclose the mortgage, so as before stated, given to him 
in the settlement of his interest inthe copartnership of Hyatt, 
McBurney & Company ; and for this end instituted proceed- 
ings in the state court. The applicition for removal was 
refused ; the state courts proceeded to adjudge the case, and 

made its decision virtually reversing the decision of this court. 115 

In behalf of Carsline Carson an appeal was taken to this 
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court. And after hearing the case, this court reversed the 
decision of the State court; directed the case to be transferred 
to the circuit court of the United States, and further direct- 
ing this court to proceed to “a final determination of the 
case.” 

Thereupon, subsequently, in behalf of the representatives. A. 
of Hyatt, an application is made in chambers before Judge 
Bond for leave to dismiss the bill in behalf of the Hyatts, on 
payment of costs, and without prejudice: ” and the order was 
cranted, striking out the words, “ without prejudice.” 

On that order, as soon as granted, C. T. Dunham, under an 
assignment, as claimed from the representatives of Hyatt Z 
commences anew proceedings in the state court against 
Caroline Carson and others: the object of these proceedings 
being to renew the litigation concerning the right of Hyatt, 
McBurney & Company to claim to have acquired, by their 
pretended purchase from one executor and trustee under the 
will of William A. Carson, and for Confederate treasury notes, 
good and sufficient title to Dean Hall. And by affirming 
their right, as such purchasers, to give validity to the mort- 
gage claimed as executed by them to Hyatt, and by the 
assignment from these representatives of Hyatt to C. T. 
Dunham, to give, by the assignment to Dunham by these 
representatives of Hyatt, a right which Hyatt himself did 
not acquire by the mortgage to him from Hyatt, McBurney 
& Co.; because Hyatt, McBurney & Co. did not, by the con- 
veyance from the executor and trustee under the will of 


118 William A. Carson to Hyatt, McBurney & Co., for Confed- 


erate treasury notes, any right, title or interest in Dean Hall. 
And so in 1887, by this protracted and exhaustive litiga- 
tion, seeking to obtain in the State court a decision adverse 
to that made in this court, on the merits of the rights of those 
through whom C, T. Dunham claims; and that the assignee 
ofa mortgagee has rights against the owner of land, which 
this court has decided that neither the mortgagee nor the 
mortgagor could maintain against the owner of the land so 
claimed by the assignee as bound by lien of his assignor. 
Caroline Carson has asked that this last proceeding against 
her, and so oppressive in its effects, should be removed from 


the state court and taken to the circuit court of the United 
States, that, as required by the supreme court of the United 
States, it should be there finally determined, as it must have 
been if leave had not been granted to dismiss the bill—leave 
which I am sure would not have been given if it had been 
supposed that the effect would not have been ‘a final de- 
termination ofthe case, but to renew a litigation which had 
lasted more than twenty years, and which would lead to this 
most unhappy result: that the “fes “itium” so much to be 
desired, could be indefinitely postponed in the courts of the 
United States, by anticipating a final decision of the question 
at issue by dismissing the bill and paying the costs; and 
then, under a new name, in other tribunals, renewing the 
same litigation, /ofices quotiws, to the exhaustion of the suitor, 
whose case the highest court had sent down to be “ finally 


determined.” 
A G. MAGRATH. 


H. E. YOUNG. 


February 23d, 1887. 
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STATEMENT OF FACTS. 


The Circuit Court for the District of South Carolina de- 
creed that this cause, which had been removed from the 
State Court, should be remanded, and the cause comes up 
on an appeal from the Decree remanding. 

The statement of facts, prefixed to the brief of argument 
submitted by counsel for appellant, begins by stating that 
the litigation concerning Dean Hall begun in August, 1866. 
It is well at the outset, therefore, to correct this by an as 
emphatic a declaration that this cause is NOT connected 
with that litigation, but an entirely independent proceed- 
ing, as an inspection of the brief will show. 

[In 1868, Wm. MeBurney, Wm. Haseltine, A. L. Gillespie 
and T. R. MeGahan executed their bond to Edmund Hyatt, 
their bond for $46,000, and to secure it gave a mortgage of 
a certain plantation in Charleston (now Berkeley) County, 
State of South Carolina, called Dean Hall. 

In August, 1866, Caroline Carson filed a bill against 
(among others) Wm. McBurney, Wm. Haseltine, A. lL. Gil- 
lespie and 'T. R. MceGahan, the holders of the legal title to 
Dean Hall, praving a sale, ete. To this proceedmg Edmund 
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ITyatt was not a party. After along course this cause was 
finally decided by this Court in its decree reported in Mc- 
Burney vs. Carson, 99 U.S., 567. In their earlier decisions 
on the question of parties (reported 19 Wall, 94), this Court 
says (p. 106): 

“Tf he (Hyatt) shall not be made a party, and the com- 
“plainant shall be successful, his rights will not be affected 
“bv the decree. In such case he can file a new and inde- 
‘pendent bill, and renew the litigation as to all the ques- 
‘tions touching the prior mortgage which are involved in 
‘this controversy. The conmplainant has the option to make 
‘hima party or to proceed without him, and take the haz- 
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‘ard of the consequences.” 

And referring to this in their Jast decision, in 1878, (99 
U.S., 507) they say : 

“This Court held that Hyatt was not an indispensable 
“ party, as the decree would not affect his rights.” 

Notwithstanding this declaration that any sale made in 
the cause would be subject to Hyatt’s rights to renew the 
litigation, the counsel for Mrs, Carson had the place sold 
and boueht in under the sale and took a deed from the 
Marshal. Phe costs were paid, and the case has been en- 
tirely and long since finally ended. (Brief p. 20, fo. 53.) 

This case being entirely at an end, Mary A. Evatt, the 
executrix of Iedmund Hyatt, (in pursuance of the express 
right reserved to her by the decree of this Court) in 1879 
filed proceedings in the proper State Court in South Caro- 
lina to foreclose the bond and mortgage given to Edmund 
Hyatt making Caroline Carson as holder of the legal title 
under the Marshal’s deed a party. Caroline Carson there- 
upon filed a petition to remove the cause into the United 
States Circuit Court on the ground of citizenship. But the 
removal was denied both by the State and the United 
States Circuit Courts, and the State Court proceeded. to a 
final determination of the cause. Caroling Carson appealed 
first to the State Supreme Court, and from thence to this 
Court on the ground that the State Court had erred in not 
granting her petition for removal at the inception of the 
suit. The decree of this Court (reported in Carson v. Hyatt, 


11S U.S., 279) reversed the decree of the State Supreme 
Court on the ground only that it should have granted the 
petition for removal, and that all the proceedings in the 
State Court subsequent to the filing of the petition were nul- 
lities. The decree of this Court, therefore, simply left the 
matter where it was when the petition for removal was filed, 
viz: a bill of complaint and answer in the United States 
Circuit Court, but no evidence taken nor any hearing or 
deeree upon the merits had. Thereupon Mary A. Hyatt 
moved to discontinue her bill, and her motion was granted. 
(Brief pp. 89-40, ff 116-117.) 

The Circuit Judge granted the motion to discontinue on 
paviment of costs. And the costs were duly taxed and paid 
to, and received by, the counsel for Caroline Carson without 
objection or appeal, and the case is finally ended. (Brief, 
p. 40, fol. 117.) 

The bill having been discontinued on her own motion, 
hefore hearing on the merits, Mary A. Hyatt stood with all 
her rights unaffected in any way. 

Thereafter she assigned the bond to C. T. Dunham, a 
citizen of Massachusetts, for full and valuable considera- 
tion. (Brief, ff. 9S and 105.) 

Dunham filed his proceedings for foreclosure of the 
mortgage securing the bond in the proper State Court of the 
State of South Carolina and placed summons in proper 
form for service on the defendant, Caroline Carson, in the 
hands of the Sheriff of Berkeley County, wherein the 
property is situate, and in the hands of the Sheriff of 1Q 
Charleston County, in which County she last resided. Both 
Sheriffs returned non est inventus as to the Defendant Caro- 
line Carson, and thereupon counsel for Dunham applied for 
and received the customary order for publication of an ab- 
sent defendant in cases of foreclosure, and duly published 


the same. 

The day before the expiration of the time for answering, 
Caroline Carson filed an appearance in the State Court with 
a bond and petition for removal. She filed no answer In 
the State Court nor did her counsel ever apply for or receive 
any order in the State Court removing the cause. After the 


cause was removed she filed an answer in the United States 


Circuit Court. 

Dunham filed a traverse and plea to the petition 
for removal; and the issues arising upon the petition for 
removal and the traverse and plea thereto were set for 
trial and heard by the Circuit Court, and on the hearing 
these issues were adjudicated in favor of Dunham, and the 


case Was remanded. 

The proceedings in the State Court up to the filing of the 
petition for removal are found in the Brief, pp. 1-11, fols. 
1-350. 

The answer of Caroline Carson filed in the United States 
Circuit Court pp. 11-16, fols. 50-42. 

The traverse and plea to the petition for removal. pp, 
16-17, fols. 45-46. 

The evidence on behalf of the petitioner pp. 15-40, fols. 
49-117. 

The evidence on behalf of the traversor, p. 50, fol. 118. 

The decree of Court remanding the cause p. 40, fol. 118. 


ARGUMENT. 


The right of the petitioner for a removal depends upon 
the case as made by the petition and the record in_ the 
State Court; @ e., the record in the State Court, including 
the petition for removal, must show the right, for otherwise 
the State Court is not bound to let go its jurisdiction. No 
new matter subsequently set up or appearing in the United 
States Cireuit Court is at all competent or admissible, for 
the action of the State Court can be controlled only by what 
is properly made to appear to it. 

Germania Insurance Co. v. State of Wisconsin, 119 ULS., 
(tiled 15 Dec., 1886.) 

7 Sup. Ct. Reporter, p. 260, 

Dillon Rem. Cau., od Ted., See. Sv. 


The petition (Brief, p. 7-8, fols. 21-253,) is filed under the 
Act of 1875 and sets out two grounds for removal— 

1. That the cause sought to be removed is one arising 
under the Constitution and laws of the United States. 


2. That the controversy is between citizens of different 
States. 

The reasons alleged as sustaining the first ground are 
five in number— 

1. That all the matters in the suit sought to be removed 
have been already adjudged in favor of the petitioner by 
the Circuit Court of the United States for the District of 
South Carolina. 

2. That the complainant is barred of his present action 
by a judgment of the said Cireuit Court in favor of the 
petitioner on the matter in controversy. 

3. That this Court is without jurisdiction because a prior 
suit on the like matter is pending in the aforesaid Court. of 
the United States, which by its receiver, has possession of 
the subject matter of this suit. 

4. That the bond and mortgage sued on are void under 
the laws of the United States. 

». That the petitioner holds title to Dean Hall plantation 
under a conveyance from the United States Marshal for the 
district of South Carolina. 

We propose to take up these five points seriatim and see if 
either of them, upon the evidence adduced, comes within 
the meaning of a cause “arising under the Constitution and 
laws of the United States” within the purview of the Act of 
1875 providing for the removal of such causes. 


1. 


That all the matters in the cause sought to be removed have been 
already adjudged inthe petitioner's favor by the Cirenit Court of 
the United States for the Destrict of South Carolina. 


To substantiate this the petitioner put in evidence the 
judgment roll in McBurney vs. Carson, and claims (appel- 
lant’s brief of argument, p. 16, proposition II,) that the de- 
eree of this Court (99 U.S. 567) has the etiect of barring 
Hyatt and his assigns from proceeding in any Court save 
the United States Cireuit Court for South Carolina. This, 
in the face of the fact that it is admitted that Hyatt was not 
a party to the cause, and that as adjudicated by this Court 
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in 19 Wall, 94, and again confirmed in 99 U.S., 567, Hyatt 
was free to enforce his rights by any proceedings he saw fit, 
and the complainant in that cause, Mrs. Carson, proceeded 
at her peril. 

But the counsel take the position that the State Court 
will refuse to give effect to the judgment of+ this Court in 
that cause. There are two false assumptions here: 

1. That this Court is at liberty to infer in advance that 
the State Court will disobey the Constitutional mandate to 
vive full force and effect to the judgment of the Cireuit 
Court of the United States. 

2. That a “Federal question” within the appellate juris- 
diction of this Court is necessarily also a question arising 
under the Jaws of the United States within the remoyal 
jurisdiction of the Circuit Court. 

We do not deny, but on the contrary admit, that if here- 
after the Court shall not give full force and effect to any 
judgment of the United States Court, a writ of error will 
lie from this Court to review the decision of the State Su- 
preme Court. But we do deny that the United States Cir- 
euit Court has the right, in advance, to assume that the 
State Courts will so act, and deprive them on that assump- 
tion, at the inception, of their lawful jurisdiction. To illus- 
trate: 

This Court has decided that the holder of negotiable 
paper, pledged as collateral before maturity, to secure an 
antecedent debt, does not hold subject to any equities.  R. 
R. Co. vs. National Bank, 102 U.S., 14. The Court of Ap- 
peal’s of New York has decided exactly the reverse. 
Stalher rs MeDonald, 6 Tall (NX. ¥.)98. Yet it would not 
be hald that the decision of that principle give it the effect of 
a Statute of Congress, and made every case arising within 
its scbpe a case arising under the laws of the United States, 
so that the United States Circuit Courts for New York 
could remove all such cases from the State Courts on that 
ground alone. 

Again, suppose a judgment recovered by a citizen of South 
Carolina against another citizen of South Carolina in the 
State Courts of South Carolina, and thereafter suit is brought 


on that judgment against the same defendant in the State 
Court of New York; could this suit, at its inception, be re- 
moved to the United States Court for New York, on the 
allegation that the State Courts of New York would there- 
after refuse to give force to the South Carolina judgment ? 
Manifestly not. The federal question would not arise until 
the State Courts of New York had refused to give effect to 
the judgment of the sister State, and then an appeal would 
lie to this Court from the final Court of Appeals of New 
York. The same rule must applv to a judgment recovered 
in an United States Circuit Court, for it has been decided 
that the Constitution of the United States gives exactly the 
same effect to both. 

umbry vs. Palmer, 107 ULS., 3. 

DuPasseur vs. Rochereau, 21 Wall, 130. 

Crescent City Life Stock Co. vs. Bolthen, (filed 11 Nov. 

1886,) 119 U.S. p. — 
7 Sup. Ct. Rep: p. 472. 


Caroline Carson claims that this Judgment operates as a 
bar in her favor; but she stands in no better position than 
if she herself were suing upon a judgment recovered in. the 
United States Court, ind it has been decided that the fact 
that the judgment sued on was recovered in a Court of the 
United States is no ground for a removal under the Act of 
1875. 

Provident Sav. Society vs. Ford, 114 U.S. 635. 


The only question is, was Dunham or his assignor a party 


to the proceeding? If so the Judgment is a bar; other- 
wise not. 
Gibbes vs. Crandall, 119 ULS., p. —, (filed 29 Jan., 1887. 
7 Sup. Ct. Reporter, 497. 


That the complainant is barred of his present action by a 
Judgment of the said Court in petitioner's favor on the matters in 
controversy. 


The basis for this proposition is that the order for the 
discontinuance of the case of [Tyatt vs. Carson, before evi- 
dence taken, or hearing on the merits, was in effect a Judg- 
ment in favor of Mrs. Carson against Hyatt, and therefore 
binds his assignee, Dunham. 

Here again the petitioner confounds two things, viz: mat- 
ters of defence and matters of removal. If that judgment is a 
bar, then all that is necessary is to plead it in bar in the 
State Courts, and if those Courts refuse to give it proper 
force and effect, an appeal will eventually lie to this Court 
from the State Supreme Court to correct its erroneous actions 
in that regard. 

For the simple fact that the right claimed or set up de- 
pends upon the force and effect of a Judgment recovered in 
the United States Courts, is no ground for a removal. 

Provident Sav. Soc. vs. Ford, 114 U.S., 658. 


Although if the State Courts refuse to give it due and 
proper force and effect, an appeal will ultimately lie to this 


Court. 
Emory vs. Palmer, 107 U_S., 5. 


But as we have just shown it Is not a ground for remov- 
ing a case in its inception to assume that the State Courts 
will decide in contravention of all rules of law. If it were 
indeed so, that in every case where any right was asserted 
or claimed, based upon some prior record or judgment of an 
United States Court or upon the authority of some principle 
of law enunciated by this Court; a controversy arose under 
the laws of the United States triable in and removable to 
the United States Cireuit Courts ; the effect would be literally 
to strip the State Courts of their jurisdiction, and to whelm 
the Iederal Courts under the mass ; forat this period of time 
an incalculable amount of property rests at some link in the 
chain of title upon the decree of an United States Court, or 
the deed of its Marshal, and the principles of law enun- 
ciated by this Court, cover the whole field of jurisprudence. 

But, as matter of law, has this order for discontinuance 
the effect of a bar as against Hyatt and his assigns ? 
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It is an order for discontinuance made on a bill, and 
answer before evidence taken and before hearing on the 
merits. 

It has been repeatedly held that the dismissal of a bill in 
equity for any cause before a hearing on the merits does not 
constitute a bar to a second suit. 

Mitford Pl., 237. 

srandlyn v. Ord, 1 At., ov. 
Maddox Ch. Vol. 2, p. 313. 

Walden v. Bradley, 14 Pet., 155. 
Hughes v. United States,4 Wall., 232. 
Smith v. MeNeal, 109 U.S, 426. 


And the whole doctrine is elaborately and fully stated 
and discussed by the late Mr. Justice Clifford, in Badger v. . 
Badger, 1 Clifford, 237. 

The intention of the Circuit Judge, in making the order 
without inserting the words “without prejudice,” 1s twice — 
misstated in appellant’s Brief of Argument, p.5, fol. 17, and 


p. 20, fol. 98. 

The Circuit Judge, under the case of Stevens v. Railroad, 4 
Fed. Rep., 97, determined to decide nothing in advance, but 
to let the order have such effect as was given to it by the 
rules of law—to operate as a bar if it was one, and not to have 
that effect if, by law, it should not. In other words, he made 
the order neither with, nor without prejudice, but with such 
effect as, by the rules of practice, it should have, and such 
was his expressed intention and understanding. 

In Stevens v. Iailroads, 4 Fed. Rep., 97, the presiding 
Judge, after saying that the insertion of the words either 
“with” or “without ” prejudice was improper, as prejudging 
the case, on a motion to dismiss before a hearing on the 
merits, cites with approbation the decision of the Court in 
Vanneman v. Fatrbrother, 7 Blackford, 547, viz: 

‘Had the order of dismission contained the words ‘ with- 
“ ‘out prejudice,’ as desired by complainant, it would have 
‘“ afforded no more security to his rights than it would with- 
“out them; and the insertion of the words ‘with preju- 
* dice,’ as insisted on by the Court, does not render the order 
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‘ of dismission peremptory, like a decree of dismission on 
“the merits. Either set of words is unmeaning in an order 
“of dismissal on the motion of complainant, without a final 
‘“ hearing, as it would have been had the cause been dis- 
‘* missed on motion of the defendants for want of prosecu- 
* tion.” 


2. 


That the State Court was without jurisdiction because a prior 
suit on the like matter was pending in the aforesqid Circuit Court 
of the United States, which, by its Receiver, had possession of the 


subject matter of the suit. 


To maintain the removal on this vround, in face of the 
facts of the case, would be to place a preium upon un- 
seemly haste, and encourage a race between Courts of con- 
current jurisdiction to seize the res irrespeetive of the con- 
troversy and defeat each other's jurisdiction, 

The facts are: : 

In October, 1880, Caroline Carson filed am original bill in 
the Cireuit Court of the United States for} South Carolina 
against William McBurney, Thomas R. McGahan, Alfred 
L. Gillespie and William Hasseltine. (Brief, p. 21-22, fols. 
58-63.) ; 


Hyatt nor any person claiming through hun was even men- 
tioned as ua party. : 

The bill prays only personal relief against the defendants, 
viz.: it prays that a decree for the payment of money be 
made against them on an alleged claim of ;subrogation. 

Only McBurney and McGahan were serred, and they ap- 
peared and filed a demurrer to the bill’(Brief, p. 25, fols. 
64—66,) in November, 1880. This demurrér was never set 
down for argument nor argued, and the bifl stood dismissed 
as of course after the next succeeding rules day. (Equity 
rules, 3S.) 

Six vears later, on 1lth August, 1856, C: T. Dunham filed 
in the State Court his complaint for foreclosure and a. re- 
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ceiver against Caroline Carson and his notice of Pendenev 
of Action. 

On the same day he placed the summons in the hands of 
the Sheriff of Berkeley County, wherein the property was 
situate, and of Charleston County, wherein Caroline Carson 
last resided, for service. On 21st and 35d August the re- 
spective Sheriffs returned non est inrentus as to Caroline 
Carson. On 26th August the proper affidavit was filed and 
an order for service of the process by publication was made, 
and on the same jay the summons was deposited in the 
mail for service, and publication was actually begun on 28th 
August. 

The provisions of the Code of Civil Procedure of South 
Carolina are as follows: 


Section 120. An action is commenced as to each defendant when the 
summons is served on him, or on a co-defendant, who is a joint con- 
tractor, or otherwise united in interest with him. .ln attempt to com- 
mence an action is deemed equivalent to the commencement thereof, within the 
meaning of this title, when the summons is delivered with the intent that it shall 
he actually served, to the Sheriff or other officer of the County in which the 
defendants, or one of them, usually or last resided ; or, if a corporation be 
defendant, to the Sheriff or other officer of the County in which 
such corporation was established by law, or where its general business 
was transacted or where it kept an office for the transaction of business. 

Section 148. Civil actions in the Courts of Record of this State shall 
be commenced by service of a summons. 

Section 153. In an action affecting the title to real property, the plain- 
tiff, at the time of filing the complaint, or at any time afterwards, or 
whenever a warrant of attachment, under Chapter + of Title 7, Part 2, 
of this Code of Procedure, shall be issued, or at any time afterwards, the 
plaintiff, or a defendant, when he sets up an affirmative cause of action 
in his answer, and demands substantive relief, at the time of filing his 
answer, or at any time afterwards, if the same be intended to affect real 
estate, may file with the Clerk of each County in which the property is 
situated, a notice of the pendency of the action, containing the names of 
parties, the object of the action. and the description of the property in 
that County affected thereby ; and if the action be for the foreclosure 
of a mortgage, such notice must be filed twenty days before judg. 
ment and must contain the date of the mortgage, the parties thereto 
and the time and place of recording the same. From the time of filing 
only shall the pendency of action be constructive notice to a purchaser 
vr encumbrancer of the property affected thereby ; and every person 
whose conveyance or encumbrance is subsequently executed or subse- 
quently recorded shall be deemed a subsequent purchaser or encum- 
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brancer, and shall be bound by all proceedings taken after the filing of 
such notice to the same extent as if he were m'‘de a party to the action: 
For the purposes of this Section an action shall bé deemed to be pend- 
ing from the time of filing such notice: Proriddd, however, That such 
notice shall be of no avail unless it shall be followed by the first publi- 
cation of the summons, or an order therefor, or by the personal service 
thereof on a defendant within sixty days after such filing. And the 
Court in which the said action was commenced may, in its discretion, 
at any time after the action shall be settled, dispntinued or abated, as 
is provided in Section 142, on application of — person aggrieved 
or on good cause shown, and on such notice as slfall be directed or ap- 
proved by the Court, order the notice authorized by this Section to be 
cancelled of record by the Clerk of any County in whose office the 
same may have been filed or recorded; and such cancellation shall be 
made by an endorsement to that effect on the gnargin of the record, 
which shall refer to the order, and for which the-Clerk shall be entitled 
to a fee of twenty-five cents. 

Section 156. Where the person on whom the service of the summons 
is to be made cannot, after due diligence, be found within the State, and 
that fact appears by affidavit to the satisfaction of the Court or a Judge 
thereof, the Clerk of the Court of Common Pleas,: Master, or the Probate 
Judge of the county where the trial is to be bd, and it in like man- 
ner appears that a cause of action exists against the defendant in re- 
spect to whom the service is to be made, or that he isa proper party 
to an action relating to real property inthis Sthte, such Court, Judge, 
Clerk, Master, or Judge of Probate, may grant an order that the service 
be made by publication of the summons in either of the following cases: 
1. Where the defendant is a foreign corporation, has property within 
the State, or the cause of action arose therein. 2. Where the defend- 
ant, being a resident of this State, has departed therefrom, with intent 
to defraud his creditors, or to avoid the service of a summons, or keeps 
himself concealed therein with like intent. 3. Where he is not a resi- 
dent of this State, but has property therein, and the Court has jurisdic- 
of the subject of the action. 4. Where the subject of the action is real 
or personal property in this State, and the defendant has or claims a 
lien or interest actual or contingent therein, or the relief demanded 
consists wholly or partly in excluding the defendant from any interest 
or lien therein. Theorder shall direct the publication to be made in 
one newspaper, to be designated by the officer before whom the ap- 
plication is made as most likely to give notice to the person to be served, 
and for such length of time as may be deemed reasonable, not less than 
once a week for six weeks. In case of publication, the Court, Judge, 
Clerk, Master, or Judge of Probate, shall also direct a copy of the sum- 
mons to be forthwith deposited in the postoflice, directed to the person 
to be served at his place of residence. unless it appear that such resi- 
dence is neither known to the party making the application nor can 
with reasonable diligence be ascertained by him. Where publication is 
ordered, personal service of the summons out of the State is equivalent 
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to publication and deposit in the postoffice. In case of minors in like 
‘Gases, a similar order shall be made, and like proceeding be had, as in 
the case of adults. In case of persons imprisoned in the penitentiary, 
or in the jail of any county in the State, and in case of lunaties confined 
in the asylum, or in any other place of confinement, personal service 
of the summons and complaint, or any other process affecting the rights 
of such persons, shall be made by the Sheriffof the county in which 
such persons shall be imprisoned or confined, with the like proof of 
service as required inthe case of minors; and thereupon the Judge of 
the Court or Trial Justice before whom the action is to be tried shall 
appoint some attorney or other responsible person to act as guardian 
ad litem for any person so imprisoned or confined, who shall receive out 
of the property of such persons a reasonable compensation for services 
rendered in their behalf; and the case shall proceed as in other cases 
of persons not under disabilities: Prorided, That in cases of persons 
imprisoned or confined as herein stated outside of this State, service by 
publication shall be deemed sufficient. The defendant against whom 
publication is ordered, or his representatives, On application and suffi- 
clent cause shown at any time before judgment, must be allowed to de- 
fend the action ; and the defendant against whom = publication is or- 
dered, or his representatives, may, in like manner, upon good cause 
shown, be allowed to defend after judgment, or at any time within one 
vear after notice thereof, and within seven vears afier its rendition, on 
such terms as may be just; and if the defence be successful, and the 
judgment, orany part thereof, has been collected or otherwise enforced | 
such restitution may thereupon be compelled as the Court directs ; but 
the title to property sold under such judgment to a purchaser in good 
faith, shall not be affected. And in all cases where publication is 
made, the complaint must be first tiled, and the summons, as pub- 
lished, must state the time and place of such filing. 


In actions for the partition of real estate, or for foreclosure of mort- 
gages on real estate, If any party or parties, having any interest in, or 
lien upon, such mortgazed premises are unknown to the plaintiff, and 
the residence of such party or parties cannot, with reasonable diligence 
be ascertained by him, andsuch factshell be made to appear by aflidavit 
to the Court, a Judge, Clerk of the Court, Master or Jndge of Probate, 
where the trial is to be had, such Court, Judge, Clerk, Master or Judge 
of Probate, shall grant an order that the summons be served on such 
unknown party or parties by publishing the same, for six weeks, once 
a week, in a newspaper printed in the county where the premises ae 
situated, which publication shall be equivalent to a personal service on 
such unknown party or parties. 

Srecrion 158. In the cases mentioned in Section 156, the service of 
the summons shall be deemed complete at the expiration of the time 
prescribed by the order for publication. 

Section 160. fromthe time of the service of the summons ina 
civil action, or the allowance of a provisional remedy, the Court is 


48 
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deemed to have acquired jurisdiction, and to have control of all subse- 
quent proceedings. A voluntary appearance of a defendant is equiva- 
lent to a personal service of the.summons upon him. 


The mere reading of these sections makes it too plain for 
argument, that the filing of the complaint and notice of 
pendency of action and placing the process in the hands of 
the sheriff in a cause ix rem, especially when a receiver 1s 
prayed, gave the Court complete control of the controversy 
and the right to the subject matter. 

Sections 158 and 160, cited by appellant, simply mean 
that the Court has acquired such jurisdiction as to make 
any final adjudication upon the rights of parties only after 
complete service. But the right to take possession of the res, 
and make any provisional order concerning the same, 1s 
vested in the Court as soon as the complaint or bill in vem 
is filed, although the defendant has been served, neither 
personally nor by publication. 

Heidritter vs. Elizabeth Oil Cloth Co., 112 U.S., 294, 


The case standing thus, the counsel for Caroline Carson, 
in their eager haste to defeat the State Court jurisdiction, 
conceived the plan of having a receiver appointed of the 
premises sought to be foreclosed. 

Ex parte application, on 7th Sept., 1886, after all the fore- 
going, is made to the Circuit Judge for leave to file a sup- 
plemental bill to the original bill fora money decree, which, 
as we have just shown, stood dismissed as of course. 

The province of a supplemental bill is simply to remedy 
defects in the original bill, happening after it was filed. 

Equity Rules, 57. 


If it is desired to make new parties, who held their inter- 
ests at the time the original bill was filed, it can only be 
done by amendment. 

The paper offered as a supplemental bill entirely changed 
the whole character of the original bill. It attempted to 
make new parties, viz: the representatives of Hyatt, who 
held their interests when the original bill was filed, and 
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changed a prayer for personal relief against MeBurnevy into 
~& bill an rem to remove a cloud upon title. 
The rule in equity, as to supplemental bills, is as follows : 


Rue 57. SupPLEMENTAL BILL, WHEN PROPER: Whenever any suit in 
equity shall become defective from any event happening after the filing 
of the bill, (as, for example, by change of interest in the parties,) or 
for any other reason, a supplemental bill ora billin the nature of a 
supplemental bill may be necessary to be filed in the cause, leave to 
file the same may be granted by any Judge of the Court on any rule 
day, upon proper cause shown, and due notice to the other party. And 
if leave is granted to file such supplemental bill, the defendant shall 
demur, plead or answer thereto on the next succeeding rule day after 
the supplemental bill is filed in the clerk’s office, unless some other 
time shall be assigned by the Judve of the Court. 


These rules have been held to have the force of a Statute 
and cannot be ignored by any Circuit Court at its will. 
Revised Stats., Sect. 917. 
kx parte Poultney, 12 Peters, 472. 
Ix parte Whitney, 15 Peters, 404. 


Notwithstanding all this the Circuit Judge at Chambers, 
on an ee parte application without a breath of notice to 
McBurney, and MeGahan, made an order allowing the sup- 
plemental bill to be filed, when in point of law their demurrer 
to the bill stood at the threshold preventing all action until 
it had been decided, and under the rule the original bill 
stood dismissed—and not only allowed the supplemental bill 
to be filed but at the same time appointed a Receiver, with- 
out notice, under this supplemental bill, no receiver having 
been prayed in the original bill. 

The conception of a supplemental bill in equity pleading 
has always been, that the original bill being not defective at 
time of filing; the supplemental bill was to cure after 
defects. The theory of the present supplemental biil is that 
the or.ginal bill was wholly defective at the time of filing 
and the supplemental bill was to cure defects that always 
existed. 

Upon the defects of this particular order therefore it is 
apparent that the sole object of the counsel for Mrs. Carson 
was, to defeat the State Court’s Jurisdiction, by inducing the 
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United States Court to enter into a race for possession, 
entirely independent of the orderly rules of procedure, and 
that the U.S. Court has thereby obtained a possession based 
onan order wholly invalid and null. 

The true rule is that the State Court having first taken 
the jurisdiction of the controversy and the subject matter by 
the filing of a complaint ¢# rem praying a receiver, and the 
issuance of its process: that to permit another Court upon 
an after instituted proceeding to wrest away jurisdiction by 
snapping up possession would Jead to the most unseemly 
and indecent embroilment between the courts. 

Heidritter v. blizabeth Oil Co., 112 ULS., supra. 


In the supplemental bill the complainant, Mrs. Carson, 
attempts to avoid the fatal objection that her original bill 
was dismissed by an ex parte allegation that such original 
bill had been by consent allowed to he over. 

No evidence was offered on this point at the hearing and 
whatever the effect of the responsive allegation of an answer 
may be as evidence. No Court of Equity has yet accorded 
such weight to the unsubstantiated averments of a bill. 


1 
“t 


That the bond and mortgage sued on are void under the laws 
of the United Ntates. 


The first objection to this cround as urged before the Cir- 


cuit Court was and is that it is too vague and indefinite to 
furnish any ground at all. 

As we said before the case made for a removal must be 
made on the record and petition in the State Court. That 
is; the State Court must have before it a case calling on it 
to relinquish its jurisdiction. No papers or pleadings after- 
wards filed in the United States Court, and not betore the 
State Court, can effect the question of removal. 

[sa mere allegation of this kind sufficient? = It has been 
decided not. 

Goldwashing cand Water (Co. 7. Ae ie s, Of) + S.. 205. 
Gibbes v, Crandall, WV9 U.S. p.— (Sup. Ct. Rep.., 


vol. 7, [. 47.) 
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If the allegation be held sufficient, as matter of pleading, 
it.does not have the effect of removing the case, unless upon 
the investigation, the United States Circuit Court shall find 
that a suit or controversy properly within its jurisdiction 
was really and substantially involved. 

Upon the investigation the Cireuit Court found that no 
controversy within its Jurisdiction was involved. 

The argument of the appellants claims that such contro- 
versy was Involved, because the bond held by Dunham was 
a void bond under the following Act of Congress : 

Act of 15th July, 1861, § 5 (U.S. Vol. 12, p. 217). 


But where is the Federal question? No one denies—all 
admit—the counsel for Dunham admits, that the bond is 
void if in contravention of this Statute, and if Hyatt is with- 
in its scope. The State Court is bound so to decide. The 
counsel for Mrs. Carson have again confounded matters of 
defence with matters of removal. A bond is sued on. The 


defence is that the bond is invalid. very one admits that 
Congress had a right to declare such bonds invalid. How 
then can any Federal question arise until it has been made 
to appear that such bond is invalid, and the State Court has 
refused to give effect to the Statute of Congress. Is this 
Court again to assume in advance that the State Court will 
contravene the rules of law ? 

There is no question here about the construction of any 
Act of Congress. All agree upon the construction. The 
only question that can arise is, as a matter of fact, upon the 
testimony to be given when the case comes to a trial on the 
merits; does the bond in question come within the provision 
of the Act of Coneress ? 

There ean be here no possibility of a Federal question, un- 
less this Court shall decide that, under the Act of March, 
IS75, all cases that were here cognizable by appeal from the 
State Supreme Court, because it iad decided in vielation of 
some United States Statutory or Constitutional provision, 
are now removable to, and cognizable by, the United States 
Circuit Court in their inception, because the State Court 
may so decide. Tn other words, any party has his election 


OS 


69 


70 
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either to remove such suits at once to the Circuit Court, or 
else to remain in the State Courts, and finally to appeal to 
this Court. As yet it is res non adjudicata. 

Again, assuming that the Circuit Court has the right to 
pre-suppose the action of the State Court and take jurisdic- 
tion by removal, if,on the investigation and the testimony, 
it appear that the bond in this case was really made within’ 
the purview of the Statutes referred to, and therefore void. 

The mere allegation is not enough. ‘That allegation 
might be made as to any bond. It must be made to appear 
that the bond is really void under the terms of this Statute. 

Gibbes v. Crandall, 119US., p. (filed 24th January, 
1887). Sup. Ct. Rep., 497. 


The Statute is as follows: 


15. Whereas, The President, in pursuance of the provisions of the 
second section of the Act entitled “ An Act to provide for calling forth 
the militia to execute the laws of the Union, suppress insurrections and 
repel invasions, and to repeal the Act now in force for that purpose,” 
approved February 28th, 1795, shall have called forth the militia to sup- 
press combinations against the laws of the United States, and to cause 
the laws to be duly executed, and the insurgents shall have failed to 
disperse by the time directed by the President, and when such insur- 
gents claim to act under the authority of any State, or States,and such 
claim is not disclaimed or repudiated by the persons exercising the 
functions of government in such State or Sates, or in the part or parts 
thereof in which said combination exists, nor such insurrection sup- 
pressed by said State or States, then, and in such case, it may and shall 
be lawful for the President, by proclamation, to declare that the inhab- 
itants of such State, or any section or part thereof, where such insurrec- 
tion exists, are ina state of insurrection against the United States. 
and thereupon all commercial intercourse by and between the same 
and the citizens thereof and the citizens of the rest of the United States 
shall cease and be unlawful so long as such condition of hostility shall 
continue; and all goods and chattels, wares and merchandise, coming 
from said State or section, by land or water, shall, together with the 
vessel or vehicle conveying the same, or conveying persons to or from 
such State or section, be forfeited to the United States. 


The facts are given inthe brief as follows (Brief p. 40, fo. 
117-118): 


That Edmund Hvatt, one of the firm of Hyatt, McBurney & Co., lived 
in New York for many years before the late war; that sometime in the 
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early or middle part of 1861 he came to Charleston on a visit, leaving 
_his family in New York, and intending to wind up hisaffairs and return, 
Dut that the closing up of the lines and the blockade prevented him. 
The bond mentioned in the complaint was given to Edmund Hyatt in 
part payment of his interest in the firm. He returned to New York as 
soon as he could, and there remained until his death. 


The non-intercourse Act was passed 15th July, 1861. 
This court has decided that 1t did not become operative 
until the President’s proclamation of 16th August, 1861. 
Matthew v. MeStea, 91 ULS., 7. 


But Hyatt had already arrived in Charleston when the 
proclamation was made, and did not come there against its 
inhibition. 


The lines were thereupon closed, and he could not return. 

Furthermore, the Statute forbids commercial intercourse, t. e€ , 
trading or any act where by gain might accrue to the person 
trading, or benefit to the person within the insurgent terri- 
tory. Hyatt did nothing ofthe kind. He went to save his 
property, which was in peril. Went before he was forbidden. 
And so far from commercial intercourse or trading, broke off 
his commercial relations with his copartners, and only took 
from them his own property, viz: their bond or acknow!- 
edement of their debt to him. Doubtless one reason of his 
course Was to save for the Northern creditors that which was 
their due. 

The Act of 17th July, 1862, relied upon in the Brief of ar- 
gument of Mr. Lowndes needs no further reference to, save to 
say that its application is by its terms strictly limited to 
persons proved as aiding and abetting a rebellion. 

Hyatt at the time was in South Carolina, but is not shown 
to have either aided or abetted any rebellion. 


sut all this discussion as to the effect of these two Statutes 
upon Hyatt’s bond is wholly irrelevent. Hyatt (even had he 
been within the scope of any of these statutes) was included 
in the several amnesties proclaimed after the war—particu- 
larly that of 25th December, 1868, and the amnesty Acts of 
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Congress—and his rights were restored absolutely and in 
every respect. 

Armstrong v. United States, 138 Wall, 154. 

Osborn v. United States, 91 U.S., 474. 

Nnote v. United States, 95 ULS., 149. 


-) 


That Caroline Carson holds title to Dean Hall under a title 
from the US. Marshal made in pursuance of a decree of this 


Court, 


This ground has been fully treated in the argument al- 
ready. A right based on a Marshal’s title can be no higher 
than the judgment which authorized it. 


The second main ground for removal is on the score of 
citizenship. 


That Dunham is not a citizen of Massachusetts but of 
South Carolina, and, therefore, a citizen of a different State 
from Caroline Carson. 

This was a question of fact to be determined by the Cir- 
cuit Court. On the trial the Court determined that the 
burden lay upon Caroline Carson, as the actor seeking to 
deprive the State Court of jurisdiction upon a strict statutory 
proceeding, to prove the allegations of her petition that Dun- 
ham was not a citizen of Massachusetts. 

This on the authority of the following cases : 

Hleath v. Austin, 12 Blatch., 320. 
Copeland v, Memphis, 5 Woods., 651. 


The appellant assigns this as error, but it is immaterial 
for Dunham himself introduced evidence that established 
positively and affirmatively ihat he was a citizen of Massa- 
chusetts. (Brief, ff. 118-119, p. 40.) 


»* 

“That Mary A. Hyatt, a citizen of New York, was the real 
and true owner of the mortgage in controversy, and that it 
had been only collusively assigned to Dunham, the nominal 
holder, in order to defeat the Jurisdiction of the United 
States Court. 

This ground was abandoned at the hearing and no evi- gy 
dence offered, and is disposed of by the following cases : 
Provident Savings Society v. Ford, 114 U.8., 635. 
Oakley v. Goodman, 118 ULS., 45. 


Finally, in the five last pages of appellant’s Brief of argu- 
ment two grounds are taken as reasons for reversing the 
judgment of the Circuit Court. The first is, that this is a 
mere extension of the previous litigation begun in 1866 by 
Caroline Carson, and that Dunham is bound by the result 
of that litigation. 

In 19 Wall, p. 94, this Court decided that Flvatt was no 


party—not bound—and could file his bill and assert his 


rights whenever minded, and that Mrs. Carson proceeded 
without him at her peril. In 90 U.S., p. 568, this decision 
was affirmed. 

No judgment has ever been made against Hyatt, or his 
legatees or assignees, and they stand to-day as free to as- 
sert their rights as when the decision in 19 Wall, 94, was 
filed. How, then, by any rule of fairness or law, can either 
Dunham or Hyatt be held to be barred or affected by 
proceedings, to which neither they nor any privies of 
their’s were parties, even by name, and how can this litiga- 
tion, begun by Dunham, be said to be simply an extension 
of the litigation instituted by Mrs. Carson herself and long 
since ended ? 

The second ground is that Mrs. Carson was the daughter 
of Mr Petigru. an eminent Jawver, and as stated in argu- 
ment, removed from her native State durine the late war, 
not being in sympathy with it in its secession. If the in- 
ference sought to be drawn from these statements is correct, 
viz: that Mrs. Carson is therefore the special protegé of the 
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Court, in whose behalf all rules are to be relaxed, and that 
any action touching her person or property is one arising 
under the Constitution and laws of the United States, then, 
indeed, the counsel for Dunham admit that the judgment 
below should be reversed. 


WM. bk. EARLE, 
MIPCHELE & SMITH, 
Counsel for Appellee. 
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